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Jan Ernly Eſq; Plaintiff, Henry Lord Falklawd, and te twat 
Je Daddingion Ef. Defendants, | OS. 


4 » * 


IN an aQtion upon the caſe upon a-promiſe the plaintiff (t) 
Q declared, That whereas upon the 17th day of Februar _ " 
in the year 1653. there was a communication between the . -— 
laintiff and the defendants-concerning an horſe-race to be | | 
run the uſual. four mile courſe at Burford in Oxfordſhire 2 
upon that agreement it was concluded between the plaintiff . f 
and the defendants th run it with a bay ſtone-Horſe againſ.ta -- 
gray ſtone-horſe on [Thurſday five weeks next after that 
day, and between the hours of 2 and 4 in the afternoon. © 
The one rider to weigh 16 pounds more than the other, who  _ - 
was to weigh 10 ſtone; and he or they that loſt, were tio 
pay the other or others 200 l. when required. And wiere- 
| as likewiſe the Defendants in conſideration the plaintiff | 
Promiſed to perform his part of the ſaid agreement, prop; 2 
miſed to perform their part thereof; and then alledges tar 
although he performed his part of the ſaid agreement, and tat 
the race was run at the time, and that the parties then weighed © ' 3 
the weighers agreed on, and that the plaintiffs horſe won the 
race, yet the defendants refuſe to pay the 2001. and aw. s 
A particular requeſt, and lays it to his damage of 300 l. Up-2 = ' 3 
on Non aſſumpſit pleaded, a verdi& paſſed for the plaintift. 
and 2001. damages given him. And it was now moved in Oh 
areſt of judgment by Hardres for, the defendants. 1, Be. 
cauſe the promiſe, which is the ground of the action, is not P.,, 104. . 
ſufficiently averred, but laid only by way of recital ; viz, Vm. 175. 
Whereas the defendants, promiſed, &c. which is not a diret | * 
%%% ER 26%, OW roy 24 ye 1-2 11 OI 
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4. C., 18. 4. 1. Poſitive averment, as there ought to be. In 4 Rep. Sir G. 


Sid. 21, pat 38. bert Gerrard's caſe, it is reſolded, that the word ſciens is not 
TER - a direct averment upon which a traverſe or iſſue may bz 
8. Ce. 93. taken: So in 5 Rep. Semain's caſe; præmiſſorum non ignarus 
is adjudged to be; an _ inflifficient allegation of notice, 


pat 3. whete notice is neceſſary; ant thit it ooght ts de directly 
| wy {ov org and certainly alledged, 7 H. 7. 2. In treſpaſs for cutting 


prætextu cujus is no certain and poſt! ive affrmation of ſeiſin 


Ce. Lit. 303. 4. to make good a plea; and in 3 H. 7.11. & 3 Ed. 4. 21. 


. 34. 6: 57-it is ruled that declarations ought to be certain, becauſe 
396, 3. Cy. 857. they contain the ground of the plaintiff's action. Mich. 
5 43 and 44 Eliz. Garforth and Glerk's caſe, in an action 


upon the caſe ſor words, the plaintiff declares that ſlande- 


rous words were ſpoken quorum tenor ſequitur in hæc ver- 


ba; and this was adjudged. to be_ naught aſter a verdict, 
for want of a certain allegation, though the words were 


aQionable in themſelves. Hill. 22 Car. B. R. Entr. Trin. 


* 


1. Bond. 49. 22 Car. Rot. 173. Waterhouſe verſus Powel. In an action up- 
5 on the cafe the plaintiff alledged that the en ; 


alia made ſuch a promife ; and this was ruled to be naugh 
though aſjer verdia, for want of cettainty. So here the 
| word Whereas quod cum is not a direct and poſitive affirma- 
1 tion, but an imperfect ſpeech, and therefore ill. Mich. 24 
Dir & Hrn Car- B. R. Dawſon verſus Parkly, treſpaſs of battety and 


. Lev. 193. entry into lands laid with a quod cum adjudged to de noughtʒ 
3. Lev. 338. and there it wss ſaid to have been often adjudged fo, There 


27197 18. is A diverſity bete ixt matters that are but conveyances and 

2 l 17. & guet. inducements to actions, and matters that are the very grounds 

* ade and founda tions of actions. 'Inducements need not be ſo pre- 
caſe is good, be- oiſely alledged ; and therefore to ſay quod cum fit indebitatus, 
"cauſe only in- &c. in an action upon the caſe, is well enough: So in 34. H. 
nent, ects 6, 4. in decies tantum the record in the former action needs 
the preciſe fac not be recited at large, becauſe it is but a conveyance to the 


is the jet of action: But ina ſcire facias upon a judgment the whole re- 


the aQtion: ber cord mult be ſet forth, rg H. 6. 39. nec. fo here it is well in 


curia in the caſe 


of Embirſe and the inducement but not in the promiſe itſeifl. Trin. 35 Elin. 


Morris. Trin. B. C. Hughs verſus Robot ham in an action upon the cafe upon 
ar o_ r promiſe, the ſame difference was taken. Ste the cuſe 
guet. Pep. 30, now reported, Cr. Eliz. 302, 303. oe ͤ » 
Co. Lit. 126.a, 2. Every iſſue muſt contain a certain poſittive affitmative 
| 3 : ve A and negative: but in this caſe there is ho dire affirmative, 
1. Fast. 182 being laid with a quod cum, and conſequently this is a jeofail 
a. Cr. 850. go. not aided: For though an immaterial iſſue be uided, as in an 


579. 1. Cr. ko, action of debt upon a bill, iſfae tuken upon payment, as in 


«PR 43. % © 5 Reps. Nichols caſe; yet an unformal iſſue, in which there is 
1. Lev, 3%. & XC not 


Luut. ö c I ped 
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down, and. carrying away. trees, reſolved that the words 
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e Common Pleas, © 


Another exception he took was to the laſt averment, vir # 
That the parties then weighed, and the word then he ſaid 


Bowles caſe, then related there to the feaſt and not to the 
parties death), tho! the parties death had been laſt mentioned. 


* 
— * 
\ +4 
By 
3 by 


"Ry 
* 


muſt relate to-the proximum antecedens which is certain c. Zis, 40. l. 
and not to an uncertain. time; as in 28 H. 8. Dyer 14. b. 


And if in this caſe it be taken to relate to the laſt certain time 


that has been mentioned before, then the performance does 
not appear to have been according to the agteement; ſor the 
time laſt mentioned is four of the clock in the afternoon, 


whereas they ought to weigh the weight agreed upon at 


the time of riding. Wherefore he prayed that judgment 


might be arreſted. 


- Atkins pro quei“. As to the objection concerning the rela- 


tion of the word then, he ſaid it ought to be taken accord- 
ing to common expoſition, and with reſpect to the ſubject 


. 
„ 


matter, eſpecially ſince here it is ſaid that they weighed the 


weights agreed upon: To the other objections he ſaid that 


the word whereas was certain enough, as the word licet in 


det. Plow. Com: 121. Buckley's caſe. And in debt it is the 


uſual form to begin with a quod cum: And ſo the precedents 
are in this court, which make a law; V. Plow. Com. 128: 
New Book of Entf. fol. 2, 4, 12. and the old book of entries. 

At another day the Chief Baron gave his opinion, that no 
objection of weight had been made, but only that concerning 
the quod cum; But he conceiv'd the promiſe certainly enough 

dged, and ſaid, it was as direct an affirmation as the _— 


licet in the caſe aſore · mentioned: But that that ſway'd with 


him, he'ſaid, was precedenrs, of which there are two in the 


* 


new bock of entries, and ſeven in the old, where a quod 


cum is uſed in the very clauſe of the promiſe. And Saunder. 
in Buckley's caſe, Plow. Com. agreed, if precedents were ſo; Pet 104. 


and yet the words in a formedon in deſcender ut filio & hæ- 
redi are as material as the words here in queſtion ; wheretore 
judgment was given pro Quer*, Paſch. 39 Elia. Matthews 
and Crane's caſe upon a writ of error in the Exchequer- 
chamber was cited in point. 33 


Jones verſus Williams. 


IN debt for rent npon a leaſe for years, the plaintiff de- 
1 dates that J. S. upon * 20th of Nov. 13 Car. made a 
1 5 | ; 2 5 ö ; | 


2. Lev. 193. 3. 
Lev. 338. 


Co. Lit. 17. b, 


2 leaſe 


A 


2 


2 * % 
5 jor ' — 


7 5 Ter. Tun. 1655, in Scaccatio? 
3 leaſe to the defendant for 99 years, if three lives. ſhould 
viſed the reverſion to the plaintiff, & poſtea ſcilicet, on the 
th day of Nov. anno 13 Car. dyed; and after a verdict pro 
quer', it was moved in arreſt of judgment, that the death 
made, 


goes before is to be rejeQed as void; for what comes after, 


Heb. 192. & for the certain day of his death is not material. Vid. Hob. 
quot. 1, Sid. Rep. 171, 284. and Plow. Com. 141. accordant in the 
72 1. pine * caſe ot Hi. and Grange. This is like the caſe of an Ang- 
188. 4. 84 lice, 10 Reports, Me caſe, which is but expoſitory like 
* . 1. Sand. 
| by 1  Shaftoe pro deſendente. The death of the leſſor here" is 
10. Cd. 132-5 material, for otherwiſe the plaintiff has no cauſe of ad ion. 
Wb. ib. & gun. Williams pro quer' cited three judgments, in EjeQmeat, 
| iT rover and Covenant, where the ſcilicet was rejected, becauſe 


the leaſe made, and before the Trover and the Covenant. 
Et adjornatur. Nota, This caſe has often been adjudged in 
the upper Bench in my time, in ejeQrment, faux impriſon- 
„ mem, trover & ſimilibus. : | 


| The Attorney-General verſus Straits. || 


( 3) N an ie in the Exchequer-chamber by Engliſh 


| . wicke in Dorſetſhire ; The defendant in his anſwer did not 
a4amit the plaintiffs title, but alledged an extinguiſhment of 
the tythes by unity of poſſeſſion... And the plaintiff made no 

© Proof of the value of the tythes, nor what cattle had been 


court upon hearing of the cauſe, refuſed to direct a ir 
at law, becauſe no particular damnificat ion appeared to then 
whereon to ground a decree for the plaintiff, if the verdid 
ſhould paſs for him; and thereupon the bill was amine 


Hardwycke verſus Newre. : F wo 
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long live, rendering rent, and that afterwards the leſſor. de- 


of the leſſor was enen to have happened before the leaſe 
Atkins pro quer- The ſcilicet being repugnant to wha | 


1t is ſuperfluous, and needed not to have been exp'eſſcd' at all; 


' contrary to what went before, and mentioned to be before 


bill for ſmall tythes appertaining to the recovery of South 


depaſtured in the place where, & c. And for that cauſe the : 


"HE plaintiff exhibited his bill as Parſon of. Haddayn ] 
in \ Hertfordſhire for predial and other Mes, and up- | 


\ 


accario: / 


en proof of the quantity and values, had a decree for the 


a 1 Kh 5 1 
5 d S Wi 7 
* x F a $ i n 
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” whole; and the cles ks ſaid, that this was the conſtant practice 
where a bill is exhibited for predial tythes, and the fingle 
value only demande. e 


5 Barnehurſt verſus Cabbot, WY 
1 an action upon the caſe upon a promiſe of the defen- (s) | 
1 da | 


Fd 


nts to pay to the plaintiff a debt owing by. a third . 
perſon, if he would forbear to ſue the perſon ; the plain- 2 .d. 1586. | 
tiff averred forbearance hitherto ; and after a verdict for the ' 2 4 14165 
_ plaintiff, Shoftee moved in arreſt of judgment, becauſe the ace 

plaintiff had not alledged in particular how long he had for- 2. Cr. 396, 397- 

born, that ſo it might appear to the court, whether he had Heb. 219. 

forborn a convenient time, or not; and cited Home and Grb- 

bons caſe, Paſch. 29 Eliz. B. C, conſideration quod differret 255 

diem ſolutionis, adjudged to be naught. And Paſch, 36 Eliz. 3. cr. 488. 

B. R. Rot. 88. Sackferd cont. Phillips where a promiſe was! Re. 25. 

laid as this is, and the like averment made, and held to be ill. 20 | 
And in Mich. 21 Jac. which caſe began Hill. 18 Jac Maps 2 cr. 683. 7 


> 4 1 


verſus Sir [ſack Sidley; In an action upon ſuch a promiſe as 
this, the plaintiff averred that he had ſorborn a twelve · month, 
and held good 5 and a diverſity was there taken betwixt, 
Where. a certain time is alledged, and where not. 

Obj. Hob. Kep. 216. Bidwell and Catton's caſe & quot. 
_  Relp, There an action was actually commenced, which is 
% %%%;ͤ nt, CP re fern 7 
Mt. T Amar pro quer'. He cited Hill. 42 Eliz. C. B. Smith 
gad Campion g. caſe, A promiſe and averment exactiy the ſame 
with ours, and adjudged good; and two judgments were 
cited; Paſch, 9 Jac. The executors of Hanger's caſe; 2. Cr. 173. 
forhearance for a quarter, ſhall be undetſtood a quarter of a 9. Ci. 93. | 
Jear, according to common parlance, Vide Paſch. 37.:Eliz,  } 
May and Alvarez, reported Cro. Eliz. 38 J. ſo here the plain- | 

tiff has averred forbearance hitherto, which is certain enough  — 

by computation. 0 en 

Chief Baron, It appears here upon record how long time 

the plaintiff forbore, and that is as well as if it had been par- 

ticulatiy enpreſſem. my B 


Another exception was taken becauſe the plaintiff alledged 

himſelf to be a debtor to the protector without more, and does 

not ſay of England, & c. ſed non allocatur, &c. Et adjornatur. 
At another day the chief baron gave judgment ſor the | 
Plaintiff that the conſideration was good; Banes caſe,'g, Rep. g. C. 93. b. 2. 
and the averment ſufficient ; for that it appears upon record — 273˙ 2. C 
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Ter. Trin. 165g: in Scaccariete 
how long the forbearance was; and therefore no particular 


Averment neceſſary, Wymark?s caſe; 5 Rep. 


N treſpaſs for an aſſault and battery, and taking of the 

J plaimiff's goods, the deſendant as to the battery 7 7 ; 

not guilty, and as to the taking of the goods juſtified, for 

| that the protector and all his predeceſſors, kings and queehs 

bol England, had time out of mind had a court of record in ſuch | 

| a place, and that in that there was a plaint entered againſt . 
the plaintiff, and that he was attached by his goods, and be- 
cauſe he did not appear and put in bail that they were for, 

- - Feited according to the cuſtom of the court, to the lord of 


the court. The plaintiff replied, de jnjuria ſua propria, &c. 


'Z generally; to which the detendant demurred. © ole 

= 5. Ce. 67-< Shaftoe pro quet'. The replication is good: I agree to 

. what i; reſolved in Crogate's caſe, 8 Rep. that when a men 

„ matter of record is pleaded; then ſuch a' replication' is ne 

1. Sid. 314. good; but there is not a mere matter of record, but what ts 

Hob. 224. mint and. interwoven with matter of fact. Beſides, it ap- 
I Lev. 193. b 3 4; n | * 

pears throughout the pleading that the court here ſpoken of, 

Is but a court-Baron, which is not a court of record : He 

Heb. 244- cited 22 Ed. 4. 33. b. Hob. Rep. 1 Edit. 344. Peter and Staf- 
*  for@'s caſe, 34 H. 6. 49. Co, Mag. Charta. 
Laich and Windham pro def. This exception is unexpect- 

ed, being againſt Crogate's caſe, which was a caſe ſolemnly 

ſettled upon gonſideratton' of all the books, which ſeemed to 

& vary: And the main reafon of the caſe is, becauſe there ought 
8 Co. 67. 5. 3. not to be various and mixt matters put in iſfue to a jury, 
Lev. 48,49, 41- but ſome one certain and ſpecial matter according to the rute 
8 of law there laid down, Wherefore becauſe this matter 
ought not to be drawn in queſtion after Crogat?'s cafe, they 

prayed judgment for the plaintiff, Et Adjornatur, _ 


"4 


, Croſſes Caſe, E240 
(7) | " Bac! pate were taken to the return of an outlawry, ups 
Lon a writ direQted to the warden of the cinque - ports, 
and lands found in St. Peters, in Thanet, liable to the 2 
lawry. I. Except. Becauſe the outlawry is recited to have 
iſſued at the feaſt of the converſion of St. Paul in 1653. with- 
out ſaying in what year of our Lord Chriſt; ſed non allo- 


* 
. * 
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extur z for 1653 wut relate to the year of our Lord, and can 
W have no other intendment. . 2. St. Peters is not alledged tg 
be in any county. 3 Lands are found in the particular 
occupation of ſuch and ſuch, but the value of every parti- - 
cular parcel is not Taund, but by the lump, that in toto the 


lands are of ſuch a value, ſed non allocatur. And for the ſe- 


cond exception it was prayed that it might he ew bee " Ig} 


» 


made to agree with the record in the common pleas before * 
the clerk of the outlawries, this here being but à tranſcript | 
of that : And Pollard and Fitz. Williams caſe, was cited, ven 
it appeared that but 11 were of the jury, and after ples 
and iſfue, ruled and ordered to be amended, according to the 1 
record of the outlaw ry; and ſo it was ruled; here. Oy 
Wales & Ux' werfis Norton & Ux' 


* 


IN an Adion upop the caſe ſor theſe words, ſpohen by the (6) 
J e wife, of the wife of the plaintiff, N 


She is a forſworn whore, and a;perjured whore, and-forſwore IN 
herfelf at 'Waterman's Hall concerning the ſervant of LS 


Upon not guilty pleaded, there was a verdict for the plaintiff, _ he 
and Hardres moved in arreſt of judgment, that the words as 
here laid are not actionable: He grounded what he ſaid upon 
4 Rep. 13. b. In actions for words, the ſenſe and meaning 
of the words is to be regarded, and the ſenſe and meaning 
appears b/ the occaſion of ſpeaking them: ſenſus verborum 
& cauſa dicendi accipiendus eſt: and they are not favoured ſo 
as to be ſtretcht, 4 Rep. 18. b. He is a perjured old knave, 
and that is to be proved by a ſtake parting the lands of H, M. 
and Mr. V. 2djucged not aQtionable, becauſe the latter words 
| extenuate the former, and ſhew that the party meant not 


„Bout the Chief Baron ſaid, That here were ſeveral anddi- 8 | 
 oflind clauſes, and the words perjured whore are ina — 4. Co. 19. 4 
| ; PoE claule 


4 
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= — <leuſe by themſelyes, without reference to, or dependance | 
3 on the reſt; and judgment was given for the plaintiftft. g 
1 Make verſus Chapman & U. 
1 (9) _ "A N aQtion apon the cafe was brought for theſe words. 
= OE: ſpoken of the plaintiff by the defendant's wife, viz. 
=_ *hou art a cheating rogue and a runnagate rogue; and the 
2 Plaintiff ſaid that he was a merchant of Cales, &c. Upon 
= not guiliy pleaded, tbe plaintiff had a verdict, and Hardres 
2 moved in arreſt of judgment, that the words are not action- 
= RES able, tho ſpoken of a merchant, without a colloquium of hit 
=: cr 619. be trade; As to ſay of a mayor that he has cozened all his bre- 
3. . 401. thren, or of an overſeer that he has cozened the poor of their 
= bread, or of a lawyer that he has cozened all his kindred, 
= | adjudged not aQtionable, 13 Car. B. R. March's Rep, 135. 
1 So to, ſay genetally that a man is a cozener or à cheater 
». . & without a colloquium of his trade er profeſſion, is not adlion- 
* Cr. able 15 Car. B. R Paſch. 7 Car. B. C. Alexton and Moor, 
Rs Trin. 7 Car. B. R. Gee's caſe, And judgment was hereupon 
—_ n oi Bhs 
1] | * 
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ward of Cheap, the defendant by his writing obligatory pro- 


| gator and avers, that although ſhe always hath been, and 


| ration, after Oyer of the writing obligatory, . the defendant 
| demurs, ” PA ITT, 4 6 A E „ 1 ; 


| preſs the contents of the declaration given under the plain- 


| denture, it muſt appear what the covenants were, - 
|, Reſp. 1. The averment in the declaration, that ſhe ws 
| always ready, &c, needed not to have been expreſſed at all; | © 


| cedent.; it is not that which creates the. debt, the debt 1 Lv. 838. _ 
| ariſes by the plaintiffs marriage, or the coming of the iſt of R. 65. 1. &. 3 


the office; and the difference there taken, is betwixt a condi- 1 . 1  \ 
nion precedent and ſubſequent, 5 H. 7. 1. annuity granted til! 8 
grantee be advanced to a benefice ; he needs not ſhew that he 
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＋ HE plaintiff declares, that upon_the 18th day of Au- { 13 
guſt, 1654. at London, in St. Mary le Bow, in the 


duced in court, and beating that date, did acknowledge him- 
ſelf to owe and be indebted unto the plaintiff in the ſum of 
50 l. to be paid to her or her aſſigns at her day of marriage, 
or on the 1ſt day of February, which ſhould firſt happen; pro- 
vided that the plaintiff do make good, juſtify and maintain 
the truth of the declaration given to the defendant, under her 
hand and ſeal, bearing even date with the ſaid writing obli- 


ſill is ready to make good, juſtify and maintain the truth of 
the ſaid declaration, yet the defendant hath and ſtill doth de- 
ny to pay the faid debt, to her damage of 201. to this decla - 


Object. The declaration is vitious, becauſe it does not ex- 


tifPs hand and ſeal; which ought to be ſet forth, as in caſe 
of an obligation conditioned to perſorm covenants in an in- 


the proviſo in the Bill is a condition ſubſequent and not pro- 85 


February which is paſt; and being a ſubſequent condition, it? 
lies on the defendant's part to alledge a breach of it, for it is * Wa 5 5 
for his advantage, 7 Rep. . b. Ughtred's Caſe, annuity grant- „ 
ed for the exereiſe of an Office; the plaintiff in an action to : 
recover his annuity, needeth not aver that he has exerciſed — ' 


—— — n * v3 Re Wag bog Bf. n —2 8 ” * 7 J 
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„ Ter. Mich, 1655. in Seaccario 
=_ Heb, 41, 42. is not advanced: he quoted 21 Ed. 4. 36. b. 9 H. 6. 15, 16. 


= :- Where a difference is taken betwixt here a condition is for 
we dyestege ofthe abliget 9. the gbligof ; he for whoſe 
80 79. & guet. advantage it is, mul plead it: here he ſaid t ; proviſo was 


for the advantage of the obligor, for it comes after the ſol- 
vendum; and conſequently the plaimiff not obliged to ſet it 
fort 5 | E 


2. ., performance, and conſequently the plaintiff has time to per- 
| form it as long as ſhe lives, unſeſs haſtened py requeſt, 22 Ed. 
4. 43. annuity pro conſilio impendendo; the defendant muſt 
Bw. 352. demand counſel, and be denied it, before the annuity ps for- 
Lit. 204. . feited; ſo here the defendant oyght td require the p ainiff 
| Pav. 1. to make good her declaration, 6 Rep. 31. in Bothie's caſe, 
| where the defendant's preſence is requiſite, there the plaintiff 

has time during life, unlefs haſtened by requeſt ; as in our 

| caſe. But if the money had been made payable to the plain- 

3 tiff when ſhe ſnould have proved,&c, then it would have been 
| - 3 5 neceſſary for her to have ſet it forth; but here ſhe needs not, 
FR tor the proviſo comes after the ſolvendum ; whetefore the 
(>, proviſo dete being a condition ſubſequent, and the party 
8 c. 32. c having time to perform it during her life, unleſs haſtened by 
| requeſt, which ſhe has not been ; the averment in the de- 

; claration is merely nugatory, and the general demurrer ill F 

quere quidinde vent. 


Hemy Newman Plaintiff, and Elienor Phillips | 


5 (2) IN treſpaſs and eje&ment for ſeveral meſſuages, Not 
n I guilty was pleaded as to a third part, and for the two 
other thirds, the caſe upon a ſpecial verdict was thus; viz. 
Cuthbert Becſton ſeiſed in fee of the meſſuage in queſtion, 
called the Walnut-tree inter alia) lying in Southwark, in the 
1 _ _ -eounty of Surry, holden in Capite, deviſed two parts af the 
„ ſame to George Ward and his heirs after the death of his wife, 


to the intent and purpoſe, and upon condition that the de- 


viſee, his executors or aſſigns, ſhall with the rents and 
. Profits of the premiſſes, after the death of his wife, for ten 
years, pay ſeveral charitable uſes expreſſed in his will, and 


died without iſſue; the wife enters, George Ward the deviſee 


5 hath iſſue Cuthbert, and dies, his ſon being within age z the 
, wife dies, and then by a writ directed to the Eſcheator of 

4 | |Gurry, (the Mayor of London forthe time being, being El- 
d 2 - *"qheater 


— 
* 


| 


. 'Þ On Caen $a Kats * — — : Fe Fa. : 3 FRY . | 
Co. Lit. 208. Reſp. 2. The proviſo here limits no certain time for the 
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| ario. 

tor in Southwark, by 4 patent of 4 Edw. n and no 0 thi r 
Rene to meddle there) dated the 18th of Ne cums 45 
of Eliz. the ſaid Cuthbert Ward is found to be the Queen's 
ward, .and during the time of this wardthip the ſaid con- 
dition is broken, Agnes Phillips couſin 20d heir of the de. 
viſor enters, and dies without heir, and ſo found by ſpecial 


commiſſion under the great ſeal dated the 2d of June, 18 Jac. 
directed to Ferraed and others; and after. by another like 
eommiſſion dated the 19th:of ]: nuary, 19 ac. Which was af. 
| terwards quaſhed by order of this court, King James died 
ſeized, and the ſame deſcended to king Charles, who being 
ſeized the 5th of June, 2 Car, leaſed the ſame: under the 
great ſeal to Arthur T. for 41 years from Michaelmas beforeg - 
| the leſſee entered, and by mean aſſignments the ſame comes 
10 the leſſor of the plaintiff, who entered, and was poſſeſſed 
till ejeQed by the detendant, rt. 9 
Hiardres pro quer. 1. 1 conceive this to be a good con- 
dition, in point of creation, by virtue of the wards, to the 
intent and purpoſe, and upon condition, &e. for ea intentione, 
or ad effectum will amount to conditions in a will, tho? not 


OY: 0 * ; 
| 3 » 1 ad e 


* 


in a grant, 10 Rep. Mary Fortington's caſe, 42. a. and the c.. Zir. 204. a: 


books there cited, 


2. An infant and his eſtate may well be ſubject to a con- | 


| dition, Vid. 8 Rep. Wiittinghan's caſe, 44. b. There dis er- 

ſities are taken betwixt conditions in fait and conditions in 

law; betwixt conditjons at common law, and conditions 
by ſtatute, law; and conditions at common. Jaw, which 

| require {kill ard confidence; and which, do not: infants are 
bound by all conditions, whether in fat or in law, that re- | 

vire confidence and ſkill; as when the office of parker ar 1. rap. 233. B. 

ſteward deſcends to an infant in fee; and the reaſon of that 1. Cr. 530. 
omen up e our ,,, rt 

3. The heir is comprehended within the word aſſigns, 

wah Pi 85 . pf 3 e and covenants, 

Vid. Plow, Com. Chapman. Lalton's caſe .ands 

95. 'Goedale's caſe. , 1 5 1505 5 g h | 

| . 4+ The queſtion will be next whether or not the king be 

| well entitled to the wardſhip, by virtue of an office found 
virtute brevis before the lee county, when the 
mayor of the city of London, for the time being, is eſcheator 
there by patent ? I conceive the office to be void, and the 
king not entitled by it;; and that the eſcheator a&ed only © 
colore, but not virtute officii. V 

For ele there would an uncertainty ariſe, which might en- 

veigle the court, as not knowing who to give credit to; 1 


1 ; 


* 


Tel Mich: PD in Wente 3 


73 another wait had iſſued to the mayor of London, as s there 
- ought to have done, and upon that there had been ſound con 
trary to what has been found before the eſcheator of the coun- 

ty; this contfariety would be miſchievous ; wherefore two 
ſeparate and diſtinct officers are not to be admitted within 
| one and the ſame precinct, to avoid contradiQion and con- 
trariety in the execution, Cro. Car. 195. office of ſheriff 
granted for life, and afterwards. granted to another, the fe- 
Fond grant is void, and there needs no ſcire fac*, 4 Rep. 46. 
In it Rep. in auditor Curle's caſe, it is ſaid the king Wet 
make two'diftin& officers of one and the ſame office; but 
two perſons may conſtitute one and the fame. office; ſor 
then one cannot act without the other, 6 H. 15 fol. if the 
Nog grant an office to one, and afterwards | grant the ſame 
office to another, the ſecond grant is \vid for the reaſon 
above mentioned. So here, if there cannot be two officers 
within the fame place, at the ſame time, then the execution 
of the writ in this caſe at bar by one, who i 1s not an officer 
| there, wes void, & coram non Judice. * ' Vide 10 Rep. the 
caſe of the marſhalſey. And if it be a void' office, then the 
25 king is not emitled by it; for a void office, and no office at 
Neem Sale all, are one and the ſame; as in 22 H. 6. 46. b. A void 
1 5 award, and no award, are all one; and an obligation to per- 
x Lev. 285. form an award, cannot be forfeited by not performing void 
*45- Pei 41. award. 5 H. 9.28, b. Inſufficient return of a ſheriff, and 
no return at all, are all one. 7 Ed. 4. 16. b. 11 H. 8. Keifw. 
199. held there, That if an eſcheator ſerze by virtue of an 

inſufficient office, he is a treſpaſſor and a diſfeiſor. and 

Eliz. Dyer 208, b. If in an office found u on a diem clauſit 
extremum, the certainty of the place, a al the name of the 
coumy be not expreſt, it is as no office at all. 7 Ed. 4. 16. 
b. there it is held that if an office taken before an eſcheator 
Pe 380. 553- finds a feoffment to the uſe of the king, the king is not en- 
3H. oily 21. titled thereby, becauſe the ſeoffment does not appear 05 

Tele. 30. record, without which the king cannot take. 

F. N. B. 95. b. Obje d. The ſheriff may execute a writ within a frenchifs, 
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c. Lit, 146, and the execution ſhall be good, tho? the lord of the franchiſe 


may have an aQion againſt him for it. 

Reſp, The caſes are not alike, for the court Joes not take 
notice of franchiſes, and the ſheriff is the officer to the 
court, nowithſtanding the franchiſe ; and the lord of the 
franchiſe is but a ſubordinate miniſter to the ſheriff ;" but 
one eſcheator is in no ſuch ſubordination to another eſchea- 
tor ; but they have feverally the fame i ate within their 
preeinds. 4 5 o 
i There: 
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Therefore if there be no office in the caſe, then there is 
>» wardſhip ; fot before office found [there can be no ward- 
ip; for till the office found, the freehold and paſſeſſion are 
ect upon the heir; Vid. Plow. Com. 229. a. 230, a. Seignior 
Pele . of N 
5. Admit the King well entitled to the wardſhip,, yet the 
ſtate is liable to the condition, and the entty good for the 
pech thereof; © tas 8 pre FOO 65 
1. Becauſe here the king claims under the title af a ſubject, 


and therefore ſhall be in no better condition than the ſubject % 84. 


under whom he claims, upon this head, Vid, 49. Ed. 3. 15. 
ſabel Goode ſeaps caſe, and 4 Rep. The cale of the commo: 4 c.. 53. 
jalty of Sadlers 55. b. where a diverity is taken betwixt the _ 
king's having an original eſtate upon condition, and a deri: 
vative one. If it he an original eſtate, then the performance 
of the condition muſt appear upon rec ord, elſe the king can- 
not enter; otherwiſe when the king claims under another. 
2. The king's eſtate here is but a chattel, viz. An eſtate , Ci. 53. 6. gu: 
during the minocity.of the ward; and chattels may be divelt- 
ed out of the king, and veſted, in him without-office, - ,  - 
. 20 Ed. 4. 11, It the king be entitled to an advowſon.in_ "FS 
the right of his ward, he may preſent to the church with 
out office. Vid. 6 and 7 Eliz. Dyer 236. a. It was found by 
office, that a_mortgagee of lands held in ſocage, died. ſeized 
of them and of lands held in capite, his heir within age; 
afterwards the mortgagor performed the condition, and paid 
the money to the executors of the mortgagee, and entered ; 
tand the queſtion was, whether or no he ſhould anſwer the _ 
profits to the king till livery ſued or not? And adjudged This cafe t 
that the mortgagor ſhould receive the profits preſently, and well cited o. Ny 
ſhould be put to his monſtrance de droſt, to get his lands 3, C 296. ©: 
out of the king's hands, 3 and 4 Ph. and Mar. Dyer 138. b. 369. . fl. g. 
he Dutcheſs of Suffoll's caſe ; An eſtate was given to the Send. aced. 1. 
&ing ea intentione that ke ſhould grant other lands in lien © 133. b. 9» 
ef it ; the king granted other lands in lieu of it to hold f ; 
him in Capite, who died, his heir within age, and in ward; "2 
then an entry was made for a ſuppoſed breach of the con- | 
dition, and the entry is there admitted to be lawful if there 8 
were a breach; but it was doubted: whether theſe words Px the ſame 
amounted to a condition. 22 Eliz. Dyer 367. a. The mort - N 8 
gagee of lands held in Capite, and of other lands, died, his 65: Ag 
heir within age; and the king ſeizes and dies, the mortgag- 
or performs the condition and enters, and held per opinionem 
Cur? Wardorum, that his entry was lawful, which is a caſe 
expreſs in the point. This caſe only ſays the mortgagor re- 


entered. 
125 Object. 


* 3 N 


Ss - Obie. The Ria h not ſubject to the esd, „dt is 
| edtiled to the profits by reaſon of the wardſhip, which '» 
5 en ancient flower of the crown, nor has he notice, © , 
| 77 85, 86 Reſp. As well as the king may be bound by in expreſs 
48 $5. a. ö. condition, when an eſtate is conveyed to him upon condition, 
as appears by the caſe of the wardens and . rites. of 
> Ceug3- 4. pr Sadlers, Co. 4 Rep. So ſhall he be bound when he claims 
#19- ' vundera . as here; and as appears by 1fabel 
” Goodcheay's caſe, 49 Ed. 3. afore-cited, & terra tranſit cum 
onete; and tho? a diſtreſs or the like cannot be made upon 
land in the king's poſſeſſion, yet non ſequitur, that therefore 
it cannot be clog'd with a condition; and the king's title by 
 * -wardfhip comes under the will, which creates the condition; 
for if there had been no ſuch will, there would have been 
no ſuch wardfhip, ſo that the title to enter for the condition 
broken is paramount to the title by wardſhip; and that 
there may be an entry upon the king's poſſeſſion for a con- 
dition broken, appears by the caſes cited already out of Dyer. 
| and for what has been objeQed concerning notice, there is 
4 82. 5. & no perſon here to give notice, for the devifor is dead, and 
quot. huis heir is a ſtranger to the tenure and the wardſhip, and not 
concerned in it, nor mentioned in the office hereby the 
king claims the wardfhip.. 
3. Admit the party not tobe in poſſeſſion ag ainſt the kin 
yet none can take advantage of this but the king: himſelf; and 
the king here has not 5 for it is more for his 
advantage to be out of ſion, becauſe then he becomes 
entitled by Eſoheat ; : and the king mall be accounted in of 
his beſt title. Vid. 14. Ed. 4. 5. b. 5. Ed. 4. 4. a. If one 
office find the heir within and * Find hin to be 
of 3 z that which makes beſt for the king ſhall, be re- 
ceive 
6. It is made a queſtion, whether or.no the king be well 
entitled to this Efeheat by virtue of. this office found before 
commiſſidners ?. And I conceive that he is. | 
But I conceive the king well entitled to the poſſeſſion, * 
this caſe i is, tho” there had been no office at all; viz. by the 
death of his tenant without heir; and in 4 Rep. 58. a. 9 H. 
J. 2. Pow. Com. 229. b. Lord Ber bigys caſe, there is a di- 
verſity taken betwixt, when there is 3 poſſeffio plena, as 
when the king's tenant is diſſeiſed, and when the polleſſo i is 
__ In the one caſe an olfices ewe, ; but not in the 
"0 RE. 43 
But admiuing that an office ia neceſſary g' yet 4 hold thet | 
| there is in this caſe ſafñeient matter of. — to e | 
| the 
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by this cominiſton. as well as if the office hid been 


well entitle the king to an eſcheat, as a writ to the eſcheator; 


.o» 


by his prerogative ; and the law admits of a favourable con- 
ſtruction wherever the king is concerned; nor is there any 
difference betwixt a general and a fpecial commiſſion ; nor is 
the king bound to purſue the method preſcribed for ſubjects: 
And a diverſity is there taken between the king and a ſubje&, 
for a ſubje& cannot take advantage of an office, virtute officit 
or commiſſionis; but the king can by his prerogative, 
wherewith agrees 11 H. 8. Keilw. 198. Beſides the king 
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14 Ed. 4. 6. adjudged, that à commiſſion t6 others does a8 Nom 1 
and the reaſon there given is, becauſe as the king is ſuperior fo 


to all perſons in dignity and honour, ſo he is ſuperior in law tenement 


r ſee or frank · 


538 
«1 


is not held up to forms, if there be ſufficient matter in the 


| record to entitle him; and for that Vid 5. Rep. 56. b. 
| Knight's caſe; where a leaſe was made by the prior of St John 


at Jeruſalem, upon condition to pay 5 1, rent quarterly; the 


priory was diſſolved, and the poſſeffions thereof given to the 

crown: then by o nore ren 

quarter than was due, yet held good, for the condition was 

Song if any part of the rent as in arrear. 12 and 13 Eliz. 
yer 296. b. If an office do not find the party ſon or child 


ce more rent was found in arrear for one 7edv. 85. 8& 


upon a ſettlement made by the anceſtor, this may be ſuppli- 


ed by a ſuggeſtion made by the Attorney-General, as a ſup- 


plement to the office, x Bd. 5.16. b. A ſuggeſtion that land 
is held of the king, and that the wardſhip belongs to him, 
ſufficient upon information without office. Vid.,7 Rep. 13. 


b. Sir Francis Englefield's cafe. If the king be entitled by 
forfeiture to the benefit of a condition, and give authority & 


anpther en patents to perform it; this being certified 


into the Exchequer, is ſufficient to entitle the king. 


_ Here the king has a title upon record, and the poſſeſſio 


is vacua, or elſe the king himſelf is in poſſeſſion; and ſo the 
king ſufficiently entitled to this eſcheat, and therefore the 
leſſee of the aſſignee of the king's patentee, has good Cauſe 
of action; but admitting that the king's patentee had no ti- 
tle, yet his poſſeſſion is a goal title againſt the defendant, for 
whom no title at all is found: So upon the whole matter he 


e judgment for the plaintiff. 8 : Th 
_ Afterwards in Eaſter term, anno*1656. Hide argued pro 


deſendeme. 1. That the office found by the eſcheator f 


Surr was good, notwithſtandin; 
Mayor of London's patent. Vid. 


the negative words in the 0. c. 103. . 
Map ur OF LO * ö 1 yer 135, 209. being in the 104. 4. 11. Ce. 
Tanie county. Aud the fatute of 23 H. 6. inflidts = penalty 63. 5. 64.0. | 
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upon eſcheators, if they do not cauſe an office to be 
within a month after the writ comes to their hand. 

21. 20. ) Kd. 4 


ce to be ſound 


5 


* 


1. 4 Rep. 46. Holeraf's.cafe. 20 Hf. 7. 7. 


lar juriſdictions; nor is there any damage to the party here, 
but only a breach of the liberty. 2. Perkins makes a quæte 
upon the king's being ſubjeQ to a condition; but admitting 
that be is, yet notice muſt be given before there can be an 

| entry upon him. Dyer 138. Goldſboroug/'s Rep. 137. The 
8. c a. a. z. Duke of Norfolk's caſe, Paſch. 7 Jac. Popham. Rep. 8 Rep. 


' and the king being in poſſeſſion. Dyer 139. 49 Ed. 3. 16. 


- = there is an eſchear, the king's tenant muſt die in his homage, 
betwixt the king and him, which is not here. 7 Hes. 8. 15 

"* Ed. 4. 11. 7 H. 4. 4}. Bro. Tit Entry Cong. 36. Obj. The 
| Heb. $3. 44, jury has found it. Reſp. Matter of law cannot be found by 
* * Faugh.771- the jury, ſo as to bind the court. Plow. Com, 114. b. 237. 
| b. 27 H. 8. 8. 5 Ed. 4. 7. So he concluded pro defendente. 
Vid. Cr. Jac. p. Where it is adjudged, That during 
Y the king's poſſeſſion, the king being - entitled to the profits 
_ th „ 7 1 of wardſhip, which is paramount; no breach of 4 
” FR ; condition by the. tenant fhall forfeit the eſtate. og 
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| 41 county of Kent, upon ſuch a day, in ſuch a veſſel, 
| then and there riding, ſuch a perſon ſeiſed 2061. 4 8. in gold, 
_ - from certain perſons unknown, then and there paſſing, or up- 
—_— . on their paſſage in a certain ſhip from Raicliffe, in the coun- 
| 
| 


fendant came in and claimed property, and pleaded that no 
gold was found in any veſſel, by any paſſing, or upon their 
paſſage from Ratcliffe to parts beyond the ſeas ; and iſſue be- 
Ang joined thereupon, a ven? fac? was awarded from Ratcliffe, 
and a verdit found for the Protector. Serjeant Maynard 
moved in arreſt of judgment, That the ven' is not well 
awarded, for that it ought to have come from Graveſend in 
Kent, where the offence was ſaid to have been committed; 

for tho? the veſſel is ſaid in the information to have come from 
Ratcliffe, that is not material, it is but a formal and no ſub- 
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here is a diverlity between general authorities and particu- | 


Fraunce's caſe. 3. The heir cannot enter after office found, 
2 Rep. 4 Rep. 4. A title of entry cannot eſcheat, for where 


and ſo the writ of eſcheat runs; there muſt be a tenure | 


1 (3) XN information ſets forth, that at Graveſend in ike 


ty of Middleſex, to paris beyond the ſeas.  Wyche the de- 
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materially named, yet fince nothing 1s anſwered as to it, but 


only to what is laid at Graveſend, and iſſue taken upon that, 1 
the ven. ought to have come from Graveſend and not from 2. 


any other place. And admitting that the venue ought to come 


| It; or iſſue tendered upom it; and though Ratcliff had been 


Lev. 114. 


Wy 


from Ratcliff, yet it ought to come from Graveſend too, and 


12 


the rather for that the offence is laid there. And therefore 


here is a miſtryal for want of a right venue; and it is upon 


an information, which is not aided by the ſtatutes of FeoffaiÞs, 
2. The ſeizure here is mentioned to have been not by the 


ſearcher, whom the ſtatute of 2. H. 4. c. 5. direQs to ſeize, 
but by another perſon. And ſince that ſtatute fixes it upon a 
particul 


ſon ought or has authority to ſeize; and this appears likewiſe 1. 


by the ſaving, which gives the ſearcher power to allow the 


party his reaſonable expences, which no other has power to 


do. 3. The iſſue is taken upon a disjunctive, paſſing or up- 


.on their paſſage, and therefore it is ill ; for thoſe words do not 


ſignify one and the ſame thing; they are not Synonyma, for 


* 


x 


one ſignifies the preſent, and the other the future tenſe; One 


betokens a readineſs to paſs, the other aQual paſling ; and 
concluded for the defendant. © 4 2 


' Finch for the Protector. 1. The ven. fac, is well 


awarded, becauſe the offence is a continued offence and be- 


gan at Ratcliff. 2. This disjunctive ſignifies but one and 


the ſame thing in common intendment. And if it were 
otherwiſe, yet in ſome caſes a disjunctive has been allowed 


| In an iſſue, Hob. Rep. Keble and Ofbaſtor's caſe, and 31 H. , 
8. Dyer 43. b. In an information in the Exchequer for ſhip- 


ping cloth without paying cuſtom. for it: The defendant 
traverſed, that the cuſtom was not concealed or withdrawn 


modo & forma prout & c. and iſſue was taken upon this, and 


it was admitted to be a good iſſue. 3. Any perſon may ſeize 


| as well as a ſearcher, it being for the common good and the 
king's profit, elſe the king might very eaſily be deceived and 


defrauded ; and the verdiQ ſupplies the deſeR, if it be one. 


Et adjornatur, 


At another day in the ſame term Windham argued for the 
defendant : r. A ſeareher ought to ſeize; but no other per- 


ſon can. It was a crime at the common law to tranſport. 
coin. Vid, 3 Inſt. 92, 93. but not to he in paſſage with it. 


So it was an offence for any man to go beyond fea without 


licence; and .yet it was not lawful for any to ſtop them 


and by the ſtatute of 18 Ed. 3. not printed, it was made 


felony to tranſport Coin; but then camg this a& of 2 H. 4. 


and conſiſcates it, if ſeized in w paſſage, and gives power to 
NE W 
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ar officer, who is known and intruſted, no other per- 11 C 59. 28 - 
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the ſearcher to ſeize and allow to the party. his res ſonable 
expences, which is a judicial power; and the exerciſe of it 
is called by the act the award of the ſearcher, Hob. Rep. 
2245. Py and Weſtens caſe : In an information a moiety, was 
SL © demanded, when only a third part was due, and held to be 
6 Ce. 19. b. Dy. naught. Objeck. The ſtatute is only in the affirmative, 
30. 4. 11. Cv. that the ſearcher may ſeize. Reſp. It is a truſt and a judi- 
64. * | 4 . * | 
8 cial power given to the ſearcher, which is not transferable: 
: And the ſtatute is in:rocuQtive of a new law, Plo. Com. 
=o ; 113. a diverſity is taken when a ſtatute is introductive of 
©, a newlaw, and when not: If it be introductive of a new. law, 
Fo [>-=*.-- then nomancan act in that affair, but according to what the 
u. 63. ſtatute directs, and ſuch an affirmative ſtature implies a nega- 
_ ' $f, 27-1. Cr. tive; otherwiſe if the ſtatute be but affirmative of, and 
= $90. | additional to, what the law was before: But this ſtatute. 
=. - | here is introductive of a new law, and therefore. cannot be 
— put in execution but according to the true ſenſe and meaning 
a of the act itſelf. - 2. The ſecond point. in the caſe is, that 
| here is a miſtrial, and the viſne ill awarded: For the de- 
1 | fence is laid at Graveſend only ; for it is: ſaid, that at 
_ Grayeſend in a, certain veſſel there the party had ſeized 
=} this gold to the uſe of the Protector, becauſe the ſaid gold 
wu as then and there found in the poſſeſſion of certain perſons 
unknown, that were then and there in paſſing. to go from 
Ratcliff out of England; and it does not appear that the 
gold was ever at Ratcliff, but at Graveſend only; nor does 
the defendants. plea draw the viſne elſewhere. For the plea 
is, that the ſaid gold was not found in the cuſtody of any per- 
ſon in. paſiing in any ſhip or veſſel going out of England. 
And the law is very preciſe and curious in awarding venues 
| to the proper and neareſt place to where the fat was com- 
6 Ce. 14.3. mitted, 6 Rep. Arundebs caſe. Nor is this caſe aided by 
7 C.. l any ſtatute. And admit that the venue ought not to come 
7 from Graveſend only, yet it ought to come at leaſt from 
to? Graveſend and Ratclif, ſince the counties of Kent and 
Middleſex may well join, vid. Hob. Rep. Cook and Clerk's 
Cafe, 305, 306. concerning a way through three wills, the 
| jury ought to come from all three, vid. etiam 10 E. 4. 10. 
40 66. 4 . Serjeant Maynard on the ſame ſide. The ſearcher only 
| 25. 3 © ought to ſeize ; for the ſtatute is in the affirmative, and 
7 Cr. 596. introductive of a new law, which makes it imply a negative. 
11 Ce. S; . But an affirmative ſtatute that is in affitmance of the com- 


2 
3 
* 


— 


24 . mn law does not imply a negative.” . 
1 Gr. 445. _* Finch for the Inſormer. 1. Any perſon may ſeize, quia pro 
bDaona publico; and nothing here is given to the informer. 
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3. I none can ſeize by lau hut the fearcher, then it is im- 
| plied here that the ſeiſute in this caſe was e ſear= 
that none can ſeize but a ſearcher. 3 The venue is well 
awarded, and the iſſue well joined upon a disfunQtive; 24 Car. 
B. R. Jenny and Frevil's cafe, Pay or cauſe to be paid, put 
in iſfug-; held to be well enough. And in the ſtatute of 21 
; © Jac. of Feoffasl's informations for tranſporting gold are ex- 
cepted. As to the caſe eoncerning a way, that has been ob- 
Bs jected; the terminus a quo is une... hoo inan. . 
 Athins on the ſame ſide. 1. The words of the ſtatute of - 
2 H. 4. are. not compulfory, that the ſearcher: muſt, but 
may ſeize. 2. The forfeiture doth not riſe upon the ſeiſine, 
but upon the offence, , which began at Ratcliff. And in Ey's 73. 4 
caſe, Hob. (before cited) the information was held good for r 
the king, though not for the informer... 3. The vende is 
well awarded ; for the a&᷑ is tranſient, as in caſe of an eſcape, 7 C.. 2. 4. 
it is an eſcape in any county Wherever the party comes, 10 
Ed. 4. 10. acc; i eee RE e e 
The Attorney General argued to the ſame purpoſe; Et add 
jens, nn: f ore an. 
At another day the Barops all held that the iſſue was well | 
joined, notwithſtanding the disjunQive; becauſe the parts of H.. 49. Dy.44; 
the, disjunQive propoſitian ate ſy nonimous, vid. 5 Rep. f Ce. 40. . 
Darmers caſe. B they held the viſne tu be miſawarded, 1 
becauſe, all the fact and offence appeared to have been in 
Kent and not in Middle ſex, and the venue muſt come from 
the neareſt place.  {Whergupori a new, venire was awarded © 
to the ſheriff of Kent, returnable next term in order to a 
trial at bar. And a trial at bar being had the next term, 
there was a verdi& for the de fendant; and then a new in- 
formation was preferr' in the name of the Attorney General 
only tor this gold, and thefaft laid in Middleſex, and a new 
trial at bar ordered in Eaſter:tetm next : At which time a 
trial being had, there was another uerdidt for the deſendant. 
And it was moved in arreſt of judgment 3 that the former 
judgment was not well entered.z.for the entry vas thus, quia 
videtur curiæ hie quod prior ven. facias etronice emanavit, 
ideo venire de novo agard &. which is amiſs; for it ought 
to have been, quod prior ven. fac. and the panel be quaſh'd. 
_ Finch. The judgment ought to be arreſted.; for elſe there 
will be 4 double ven. fac. upon the file ſimul & ſemel; which 
mult pot be; for. preſidents he cited Raftat's and, Cvol's en- 
tries. But atherwiſs it 45, When a, new ven. fac. is awarded to 
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ſupply a defect in a verdiQ: For in that caſe there is ho: de- 

' fault in the court. And therefore in that caſe the entry is 
not quod ven, fac. & pannellum caſſentur, as is when the 
ven. fac. is inſufficient; for that is the act of thy pont, 54 
be cited 9 Jae. B. R. the Earl of Northumberland's cafe in a 
"geo Watran too ** 
Setjeant Maynard contr. The manner of entry in ſuch caſes 

is the office of the clerks, and the judgment 0: the court is 


not requiſite in ſuch caſes; and preſidents vary: But it be 
amiſs, it is but a miſtake of the clerk, which ought not in 
rea ſon to avoid the judgment of the court. re Het I NAY 
At another day Turner argued for Wiche: The difference 
is when there is a verdict given and when not; for if there 
de a verdict given upon the ven. fac. and recorded, there 
K needs in that caſe no formal judgment to quaſh the ven. fac. 
a if it be ill: But when there is no verdict, ſuch a judgment or 
* - © award of the court is neceſſary; for elſe there would be a2 
double ven. upon the roll at one and the ſame time, upon 
* whch there mig ht be two trials in one and the ſame cauſe, 
_ which would be abſurd: And with this difference the preſi- 
5 | dents agree. Co. lib. Intrat. 253, 340. Raſt. 210. & 8 
Rep. Loveday's caſe. Object. 9 Jae. Reſp. There way 
no verdi& in that caſe, and therefore it comes not up to our” 
. caſe, Object. There is here a negative pregnant, viz. 
That the gold was not found in the poſſeſſion of any perſon 
1 ent. 213. going beyond ſea at Graveſend. Reſp. The traverſe is in 
yo. Lev. 84 the ſame terms that the charge is. Object. Unleſs ſuch a 
gm. 5" judgment be entered, the iſſues of the jurors, who did not 
appear, will be loſt. Reſp. That cannot be after verdiQ, 
FCC E „ + Lad 
Finch pro Quer. That an inſufficient ven. fac. requires 
ſuch a judgment, via. Quod breve & pannelum caſſentur, 
vid. the new book of entries 253, 395. Raſt. book of entries, 
21@, 2 3. New book of entries, 476. 5 Rep. 41. and 
Keilw. 56. 6 Rep. ArundePs caſe, ſuch a judgment given. 
N Trin. 3 Jac. Sturges and Ferkin, in falſe impriſonment, and 
| Trin. 10 Jac. B. R. Mortimer's caſe. Et adjornatur. 


n (4) T HERE was an information againſt Rook for importing 


| 
4 


1 twenty pottacoes of Tobacco of foreign growth in a 
veſſel not belonging to any of the people of this nation; 
but it is not ſaid-that the goods imported belonged to them, 
as the act runs, but concluded generally contra forman fla- - 
tuti. And after a verdi tor the informer, it was moved | 
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arreft of judgment that the moſt material part of the ad is 
omitted, viz. (to them belonging) for if the goods imported 
do not belong to this people of the nation, but to a ſtranger, 

then they are not forfeited within that clauſe of the late act. EE 
And the words contra formam ſtatuti will not aid ſubſtantial Pu 105, 16. 
defects, as. this is. To which it was anſwered, that the K — ASH 
words contra formam ſtatuti aided it; as in 14 Eliz. Dyer, 5 2 | 
312. In an aQion upon the ſtatute for diſtraining averia ca- 2 Xc. 389. 
rucæ contra formam ſtatuti; it was not averred that there was 3 Cr. 749- 

a ſufficient diſtreſs beſides, and yet the declaration held good.; 75 — : 
So in 11 H. 4. 13. Upon a raviſhment of a woman contra 1 Gy. 315, 
formam ſtatuti, withayt faying, She conſented to the raviſher, 8 

and yet adjudged good. Sed nota, Theſe caſes do not come 

up to the caſe in queſtion; for in the former caſe it muſt 

come on the other ſide, and in the ſecond caſe the raviſhment 

implies that ſhe conſented not; and therefore cantra formam 

ſtaluti is ſufficient in theſe caſes. - But per curiam contra for . 
| mam Satuti will not aid the information in this caſe ; it being fr 

the moſt material part of the act, which creates the offence, 1 gid, 303; 

and therefore ought punctually to be purſued, and judgment 
was arreſſed. But the court would adviſe whether the judg- - 

ment ſhould be that the party iret ſine die, without the aſſent 

of the Attorney General. N 


Ciurrier contra Cryer. 


PON an Engliſh bill in the Exchequer Chamber the caſe 
Vas, viz. An abbot had a mill within the kings ma- 
nor, at which mill all the inhabitants were bound by cuſtom 
to grind their corn &c. The king granted the manor over; 
and the mill came afterwards to the crown by the diſſolution 
of the abby ; and the king granted it inter alia in fee-faxm, 
and the reſiants and inhabitants were decreed to grind there, 8 
as if it were a prerogative mill and appertaining to the king's 7. a Re 184. 
manor, at which of common right all the tenants of To I. 1. a. t8s, E. 
manor ought to grind their corn, and by cuftom all the in- 
habitants. And this was decreed upon view of divers preſi- 
dents : but none of the preſidents were in point, to wit, of Pat 177: 
A mill in groſs, which never was appertaining to the king's 
| manor, or originally in the king, but the cuſtom ſhall follow 
it when tis out of the King. Gs. Lit. 121. b. 9 Co. 25. b. 
10 Co, 64. b. Davis Rep. 5; b. 2 Ro. 185. 3. qu. 
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Fu Protector "verſus the Lird Lumley, 
X Bill was exhibited againſt him by the Attorney General 
: to diſcover his real and perſonal eſtate, and what "Orr = 
| and fraudulent gifts and conveyances he had made; for that 
be was outlawed, whereby his goods and the profits of his | 
lands were forfeited. The defendant demarred, quia nemo 
tenetur prodere ſeipſum, and to diſcover his eſtate upon a 
- forfeiture. But the court held that he ought to make an- 
ſwer to this bill, becauſe the prote cor is entitled to his ef- 
tate by courſe of law; and the outliwry is in the nature f 
a gift to the king, or a judgment for him, And a common 
2 Feat. 357, Peifon may have a bill of diſcovery in the like caſe, to en- 
343- Pet 145, able him to take out execution: and he way ruled to anſwer, 
„%. quoJ'nota. "Vide a caſe poſt 737, 145. 1 


ehe 


* Sͤctanley and Pegg. 5 x0 


T7) N an Engliſh bill to have the uſe of depoſitions taken in 
7: the Dutchy, at a trial at the aſſizes, the caſe was; vis. 
'Two commoners on the behalf of themſelves and all others 
the commoners within, &c. preferred a bill in the Dutchy- 
court againſt the owner of the land in which common was 
claimed, to have their common, which was decreed accord- 
ingly for all the commoners. And now the deferidant hav- 
ing purchaſed lands within the common, and the now plain- 
tiff being then and yet a commoner there, but not named a 
plaintiff in the former bill, prefers his bill here (the 
Dutchy court being put down) againſt the defendant Pegg, 
| to have the uſe of the depoſitions taken in the former cauſe. 
1 "Ys 47%: To which the defendant -demurred, becauſe neither the 
ene pqlaintiff nor defendant here were parties to the former bill. 
'y And the demurrer was allowed; becauſe the parties here 
were not actual, parties in that ſuit, though the ſuit there 
was for the ſame cauſe upon which the action at law was 
brought, and of general concernment; and it ſeemed hard, 
conſidering that the defendant here claimed under the de- 
fendant there. N VC 
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Morel verſus Duglas: 


N Engliſh bill was preferred to he relieved againſt a ( . 
A obtained at law upon nihil dicit in debt 7. Ah 2j. 
upon an ae 3 the equity of the hill being that the 54, 3 wy 3 
money was pafd: To this bill there was a demurrer, upon the 2 . / 501. 5 
ſtatute of 4 H. 4. that after judgment the party ſhall be in 1 Zev. 241,242, 
| reſt and peace, unleſs error gr attaint be brought. Arid Heh. 115. 
the court allowed the demurrer. And Langham and Limbry's | 
caſe was cited in point; which was ruled in the houſe of 
lords by the advice of all the juſtices in the laſt long parlia- 
ment; the matter being 18000/. damages given in an action 
of covenant, and judgment thereupon, And the cafe be- 
| twixt TArogmarton and Sir Hoyle Finch, wherein it was ad . 121. 
judged that after judgment for the morgagee in ejedtment a 2 Bd. 0. 
court of equity cannot relieve the mortgagor ; but he ought *** * Cr. 344» 
to have preferred his bill before judgment. And though , c-. 446. 
the preamble of the act does not mention cobrts of equity, 
yet by conſtruQtion the ſtatute extends to them. 


The Attorney General verſus Andrew. _ Judgment Ex- 
. | 75 | | 5 ec.cution. ** 4 
CR... + Harriſon acknowledged two judgments in debt „ 2 4 
to one Andrew, upon Va hag = rnd to one E 2 
Fielder in a bond bearing date before the judgments. ie der =. 
| aſſigns his debt to the king, Andrew takes out execution up- 
on his judgments, viz. two elegits; by one he has the moi-*. Blick: 
ety, and by the other the other moiety of Sir * * * Harri Reb. 186 
Jen's lands extended; then proceſs iſſued out of the Exche- | 
auer for the debt aſſigned to the king. And the queſtion was 8 
_ whether or no the king ſhould be preferred in this caſe 1 
= And then, whether any of the lands are liable to the king's | 
debt, tor that Andrew hath taken all the lands, whereas by Eo 
his ſecond elegit he ought but to have taken a moiety of a 
moiety ? | Ce „ | 

Shaftoe pro Quer. conceived that the king's debt ſhould 
have preferment. It is to be obſerved that it was two years 
after the judgments obtained, and one year after the debt 
aſügned before the extent was. The law favours the king 
in the recovery of his debts, and gives him prerogatives in 
his execution both with reſpe& to the goods, lands and body EY 
of his debtor. x. As to his goods, vid. 3 Rep. Sir William 

5 . | 1 Herbert's 


. 


Tide for Prev. 
learning 


263, 24 3 
165 — 265. 
x Cr. 389 . 
- 30. rs * 
2 Cr. 513. 
| Parker 135, 


$5 Cs. 56.4. 


tantum 12. 4 H. 7. 17. 33. H. 6. 27. 38. A 


— 
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Ter. Mich. 1655; in Scaccaris 
Herbert's caſe, Dyer 328. F. N. B. 28. b. vid. Stat. de ag 
E. 3 cap. 19. Hob. Rep. 115: 2. For his. lands, vid. Co. 
Magn Charta p. 206. F. N. B. 117. 5 Rep. Knight's caſe, 
56. All a man's lands ſhall be ſeized upon art obligation aſ- 
ſigned to the king, though the obligee himſelt could have but 
a moiety, 3. For his body, vid. Dyer. 197, 296. And for 
the king's prerogative as to his debt, vid. 45 E. 3. Decies 

| 20. The king 
out to be preferred in this caſe of ours, becauſe upon the 
aſſignment of a debt to the king, the enquiry is, what lands 


the tenant had at the time of the aſſignment? For from that 
-time they become liabje to the king. and it is found that Sir 


Oed. 380. Hob, 
225.0 Heb. 
45, 6. 


Jon Harri ſon had theſe lands then. Paſch. ty in Cur. 
W ardor Sir Edw, Cook's caſe, Sir Chriſtopher Hatton had li- 
mited uſes to himſelf ſor life with divers remainders over, 
with.a power of Revocation ; and then he was made re- 
membrancer of the firſt fruits, and became indebted to the 
king, and died, his heir within age; and. then the lands fo 
ſettled were extended, and by Doderidg, Tranfield and Lee, 
held that they might well be extended; becauſe the power 


1 of revocation ſubjeQed the lands to his diſpoſal. And Co. 


4e. ee. jos 
Co. = b, 0.5 
Lit. 30. b. Ph. 
263.0. 


- Ce. Lit. 38 1. 4. 


 Raym. 142. 1 
Fo. 21. 2 Cr. 
483. 6 


Juriſd. of Courts, 115. Body, lands and goods are liable all 
at once for a debt aſſigned to the king; though not to the 


ſubject, io whom the debt was originally owing. 2. The 


priority of the judgment is of no avail in the caſe; upon this 
rule of law; viz, the king's and the ſubjects, title concur, the 
king's title ſhall be preferred, Vid. Dame Hales caſe, Plowd. 
Com. 1 58: Baron and Feme are jointenants for years, the huf- 
band drowns himſelf and the wife is in by ſurvivor; yet if 
this be afterwards found by office, the king ſhall have the 
whole term. And fol. 263. b. 321. Weſton, If a villain pur- 
chaſe; and the lord ſeize, and atterwards the villain be ſound 
to be an idiot a nativitate, the king may enter notwithſtand- 
ing the ſeizure; for Latches of entry ſhall not prejudice the 
king. Bill. 4. Ed. 6. Bendl. Rep. An eſtate is given upon 
condition not to commit treafon, and afterwards the party 
eommits treaſon, the king's title ſhall he preferred, and he 
b the land. 44 E. 3. 3. cited in 10 Rep. 127. Clan's. 
caſe, If the king's tenant pay his rent to the king upon 
the day, the king's ſucceſſor ſhall have it paid over again. 


So if a biſhop collate the ſame day that he dies. 3. The ex- 


tent of the ſuit of Andrewcannot prejudice the king, quia nul- 
lum tempus occurrit Regi, 50 Aſſ. 5, Plowd. Com. 261. If 4 
widow have a leaſe for years by ſurvivorthip, yet it ſhall be lia- 
ble io the debt owing to the king by her huſband, Plowd. Com. 

. 559. There 
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Ter. Mich. 1655. in Seacearis se ts. 

%. There can be no tenant at ſufferance of the king's land, c, x 40 5. 

— nullum tempus occurrit regi, 35 H. 6. 27. Of property in "on 
market overt, Littl. Villenage, 178. If the king's: viſlein 
purchaſe and alien, yet the king may enter, 11 E. 31. .30 
E. 3. Droit 13. The king's prerogativein darrein 83 | 
and in droit d' advowſon, and Co. Lit. 294. b. So when the 
king's tenant holds over his term he is an intruder, Co. | 
Coron. 188. Where this is ſaid to be an ancient prerogative. 1 
And 21-Jac. 2. ſaid to be the firſt ac that limits the king as 
to time. But when the king's intereſt is temporary and not 

ermanent, there he is limited to time, 7 Rep. 28. in caſe of | 

lapſe, vid. Dyer 224. b. 3 Rep. 12. Com. 321. Cavendifhe's,, c., 33. 
caſe, 7 E. 4. 29. 11 fl. 4. 26. Co. Lit. 183. If an alien Vid.” Raym. 3. 
and a ſubje& purchaſe, after office found the king ſhall have 121. 124. Cg. 
u. 4. There was a time in this caſe, when if the king hac 3 1 * 

ſeized, the land would have been ſubjeQ to his debt; fo; 2 x BY 

there were two years betwixt the judgment and the extent; Cone. 
and lacheſs ſhall not prejudice the king, 10 Rep. 111, 114. / 
There the lacheſs of an officer in not ſeizing ſhall not pre- 
judice the king, 3 E. 4. 25. Plowd. Com. 488 b. Hob. 347. | 
The king's tenant is diſſeized, and the diſſeiſor attainted ; the 1 

diſſeiſee enters, the king ſhall have the lands after office ; 

found, which is ſtronger that our caſe, vid. Com. 482: b. : | 
466. 3 E. 6. Dyer 67. b. Stringfellow's caſe, There a writ rt. 339. U Or: 

of prerogative was allowed after anexteridi facias, and goods 149. 1 Fe. 20. 
thereupon ſeized into the king's hands, 41 E. 3. Execution 8 

8. As for the point upon the ſtatute of 33 H. 8. ca. 39. 5 ay. e96s - 
where it is enacted, that the king ſhall be preferred, unlels 
where there is a judgment, &c. Vid. Dyer 56. That anaffir- No ſuch cas 
mative law does not take away the prerogative at common 1b. fed. 37. K 
aw, I1 Rep. 64 Dr. Foſter's caſe, Dyer 302. 135. Com. DI 
30. Hill. 36. Eliz. B. R. Entr, Hill. 35 Eliz. Rot. 18 f. 
hatta lay man, though no doctor, may execute eccleſiaſ- 
cal juriſdiction deins 37 H. 8. Trin. 8 Car. Walker and — 
77s caſe, accord. in B. R. 2. That clauſe of the ſtatute | 
has noi been obſerved in this court, Trin. 4 Car. in Scaccario, 
Rot. 18. James Vanderbrool's caſe, he and two others were 
executors to one Cron, who was indebted to the king by 
aſſignment, and they pleaded a judgment againſt them, & 
riens præter, &c. and this held to be no plea : And upon 
the ſtatute of Sewers a certiorari allowed contrary to the 
expreſs words of the ſtatute. 3d. Point. The ſecond ex- | 
tent was ill in part upon the ſtatute of Weſtm. 2. becauſe DS. 
the whole was taken inſtead of a moiety. The reaſon of 
that law was, becauſe it was not reaſonable that one cre» 
ditor ſhould go away with all, Co. Magn. Cart. 395. and 
| 1 - execution _ 
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ſendente. As to the objeQion, that all theſe lands are en- 
' tended upon two judgments, he ſaid they were judgments 


| ſhall be preferred'before the king's title, TI agree that where 
the king's title and that of a common perſon commence 


as in 49 Ed. 3: 16. Devife 10. A deviſe prevents an eſ- 
cheat. Vide 4 Rep. 61. b. Plow. Com. 482. Dyer 224. Sir 
William Cavendiſh? caſe, F. N. B. 45. G. 150. Q. of a title 


& Co. 88. 5. 
1 Co. 44. 8. 


execution 294. A moiety only is extendible. Obj. That 


is to be underſtood at one and the ſame time. ee.” That is 
a miſtake. 10 Ed. 3. Execut, 13). Tr. 38. Eliz. C. B. Cogan 


ter he prayed judgment for the plaintiff. 


| pee be ovilawed the. king ſhall have the whole, becauſe each 


his debts, that extends only to the debtor himſelf, and not 
to a third perſon. F. N. B. 28. Reg. 281. b. Inſt. 131. bh. 


Not. 389. B. R. Buſber and Murrey, in ſcire fac. upon a judg- 


is higher than a ſtatute; and Weſtm. 2. concerning taking 


e 
— 


Ter. Mich, 1655. in Scaccario; _ 


and Hurt, A moiety only of a moiety is extendable upon the 
ſecond elegit; and in 9 Jac. B. C. Burnam's cafe, held, That 
but a moiety of the remaining moiety ſhould be extended; 
4th peint. It appears upon the pleading, that Andrew's ex- 
tent was two years after the judgment, and then a ſcire fac 
ought io have iſſued; as 1 H. 5. 4. So upon the whole mat - 


” 


Afterwards in Eaſter term 1655. Atkins argued pro des 


of the ſame term, and therefore no priority betwixt them; 
and therefore 10 Ed. 2. extent 137. comes not up to the caſe 
in queſtion : but 1'conceive that in this caſe the judgment 


both together, the king's title ſhall be preferred, as in Dame 
Hale's caſe, Plow. Com. 243. 260. 263. So if one obli⸗ 


had power of the Whole. Fitz, Herb. Execution 113. But 
if a common perſon's title be prior to the kings, it's otherwiſe; 


of dower. Et Execution 113. where ſurvivorſhip takes 
place. As for the king's prerogative in ſuits for recovery of 


Nor does a protection lie after ſuit commenced. ' Hill. 2 Car, 


ment, a protection pleaded and diſallowed, becauſe caſt after 
the ſuit was pending. And Dyer 328. accord. and Plow. 
Com. 246. The king's prerogative does no wrong to the 
ſubje& : In our caſe there was both judgment and execution 
before the king's title. One reaſon I take from the nature 
of a judgment. 8 Rep. 171. and of the aſſignment of a 
debt by 33 H. 8. cap. 29. 4Rep. Saddler's caſe, A judgment 


lands in execution, transfers that part of the king's prerogative |} 
to ſubje&s. | i 7 
 ObjeR. It is inquirable quas terras habuit al temps, &c. 
- Reſp. There are the ſame words in execution upon a ſta- 
tute · merchant. Dyer 306. a. F. N. B. 267. d. fo that ſignifies 
nothing. 2. A judgment is a common ſecurity, and — 
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Wot good, yet that it was only voidable, 8 Rep. Drury's eaſe. 


And judgment was given accordingly. 
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Ter. Mich. 18 55. in Scaceaflo. 

\erefore to be favoured; but judgments will become of 
Hall effect, if the king's debt ſhall leap over them. 2. The 
-btors own act ougin hot to prejudice the creditor. Obj. 
ut the courſe of the court is ſo. Reſp. If the courſe of the 
burt be contrary to an 'a& of parliament, it ought not to 
revail.; and the #firmitive words here imply 2 negative. 85 8 

Inſt. Court d'Exchequer, and Dyer 87. And the cafes 21 Ce. 63. 

at have been bbjeQted, are concerning goods, not lands: 

d goods are not liable till execution taken out. 4. There 
no prerogative but what is time out of mind, and part of 

e common law, which cannot be here; and no preſident 
cited to the contrary where a judgment ſhall be avoided; 
nd prayed judgment pro defendente. _ : Sn 
Aſterwards in Trin. Term 1656. the court gave judg- 
1 5 „ e 
Baron Par ter pro Defendente. The king has many pre- 
dgatives pro bono. publico; but in the caſe in queſtion, the 
atute of 33 H. 8. abridges the prerogative, and controls the _ | 
mmonlaw : affirmative ſtatutes do not alter the com- Aue . © Cav 
on law, but negative ſtatutes do; and here is a negative 19, J. Dy. 3. 
plied. Vide Dyer, Stringfellow's caſe, 3 Eliz: Dyer in“ en 
aſſePs cuſe, The king's debt ſhall be preferred when it is in > 


Nual degreee, otherwife not. As tothe point of two moie- 1.130. 


Es being extended upon two judgments, he held that to be 23. . 106. 
ell. Paſch. 13 Jac. B. C. Rot. 121. CrooF's caſe adjudged. 5. 
Baron Nicholas, accord, Before the ſtatute of 33 H. 8. 
he king was not bound, but the ſtatute has made an altera- = 
on, though it ſcund in the affirmative, for it enaQs a new Py 216 
ing, & ita quod makes a condition precedent, and a limita- Cy 
on. Vide, Plow. Com. Town/end's caſe, and Strandling and 


1 e gan's caſe, 3 Rep. Heydon's caſe, 10 Rep. Chancellor of 


Ix tord's caſe, how ſuch ſtatutes are to be expounded, and 
e clauſe would elſe'be idle. For the ſecond point he held 


Wc <xccution to be well, becauſe the judgments being of the 


me term, were of equal date. Execut, 117. and if it were g c $0 a. 
| Chief Baron Steeaccordant, The ſubjects title is prior to Poft $2. | 
he king's, and is executed. 9 Rep. 129. Quick's caſe, , 1g 4 
The words of the ſtatute of 33 H. S. are introductive. ) Rep“ 
eciPs caſe, and Dyer, String fellou's caſe are unanſwerable. | 

For the ſecond point he held the extents well executed, be- 
auſe both judgmerits were in the'ſame term, which is but 
one day in law, Co. Mag. Chart. 55. There money pay- 
able at ſeveral days becomes ſeveral debts. - 5 
Arme- 
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Armeſtrong and Spencer. 


- 


upon not guilty pleaded, and a verdi& for the plaintiff, | 

_ Atkins moved in arieſt of judgment, upon the ſtatute of union, 
which provides, that all goods ſhall have the ſame privi- 
ledges, freedoms and immunities there as in England, any 
law, ſtatute, &c. to the contrary notwithſtanding, whereby 
he ſaid the aQ of 11 Eliz. cap. 9, was repealed, which pro- 
| hibits the tranſportation of hides into Scotland; that the 
4 Ce. 76. . ſtatute of union was a general law, of which the judges were 
2 - bound to take notice, and that therefore the court ought ex 
8 Ce. 133.6. Officio to ſtay judgment. Plow. Com. 66. b. Dyer 76, 119, 
x20. l. 93.9. as when it appears to the court that the plaintiff has no cauſe 


163. a. 2 Vent, 0 
3. 262. 2 Sand. of Action. 


114. Rays. 150% Shaftoe pro quer*. The act of union does not repeal that 
Hob. 197 104. of 18 EI Z. cap. 9. The firſt clauſe extends to the cuſtomy 
a ® and exciſe only, and the ſecond to goods tranſported out of | 
. Hob. 2:79. Scotland only, (ſed nota, this is a miſtake, vid. ſtat.) Alſo | 
So when the general words in ſubſequent ſtatutes do _ former ſtatutes, 


(70). T* an information for tranſporting hides into Scotland, 


Sally ſees ine as in Trudgeon's Caſe, 21 Eliz. cited in 


plainti 


Co. Tit. 130.” 
11 Co. 63.6. * 
Royn, 324. 


9 27 Co. 101. 4. 


ledged, Dyer 119. fl ht 
But the barons conceived that the act of union had re- 
pealed that of 18 Eliz. cap. g. as to Scotland, and that it is 

a general law, of which they were bound to take notice, as 

they are of all general laws, except where there are pro- 
viſoes and exceptions, which there are not here ; and judg- 
ment arreſted quouſq ; & c . | n pe 
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de Termino Sancti Hillari Anne 


Domini 1655. In Scaccario. 


James Wainright Flaintiſ and Griffith Griffith 


N an aQion of debt againſt a gacler for 691. 147. 34 


eriffs of Lon- 


kke nature continued until 15 Paſch. 1652, The ſaid ſheriffs 


N 
4 


| returned a non eſt inventus &c. Whereupon a teſtatum iſſued 
at the plaintiff's requeſt 28 Maii 1652. directed to the the-, fuck erec 
riff of Montgomery to take the body of the ſaid Midgly, and don can't be 


upon an eſcape. The plaintiff declares, that in Trin. 
Term, 1649, in this court he recovered againſt Richard 
Midgly as well 581. 147. 3d. debt as ar on to him for 
damages. Whereupon a writ iſfuedto- the 

| don to take his body, returnable Tres Mich. next follow- 
ing; and upon a non miſit breve returned and writs of the 


to have his body before the harons here three weeks after. ſoed in Wales, 


Bacon then ſheriff of the ſaid county; and by virtue thereof, 
and before the return of the ſame, the ſaid ſheriff took the 
ſaid Midgly in execution, and had him in execution and did 


then and there by virtue of the ſaid writ commit him to the 


gaol of the ſaid county of Montgomery at Welchpool in 
execution as aforeſaid, under the cuſtody of the defendant 
then keeper of that gaol, the 
ſaid Midgly was in the defentlant's cuſtody till the 20th of 
June, 1652, that he ſuffered him to go at large, the plaintiff 


not being ſatisfied his ſaid deht and damages; whereby an 


action ariſes to demand the ſaid execution money againſt 


e to remain &c. whereby the 


4 
- 


the defendant, which he refaſeth to ſatisfy and pay, to the 


| plaintiffs damage of 40l. Ke. 


Upon nil debet pleaded, and iſſue thereupon, the jury found 


a ſpecial verdi& ; whereby they. feund the recovery and 

writs of execution prout, &c. and that the ſheriff of Mont- 

gomery by virtue of that writ of execution to him directed 

pen the bth of June 65a. took and arreſted the . 
7 e | — 


the Holy Trinity next following, to ſatisfy the ſaid debt and Faugh. 397. % 
damages; which writ was, direted to Sir Edward Curbet 1 


a 


*. 
* 
9 - 
; PESTS. 1 


7 


| 1 


f. mea A Sheriff takes a man in execution fer debt, and com- 
3 z Lev. 158. -/ 


f 
- 


' - the gaoler, or againſt the ſheriff, at the plaintiff's eleQi 


1 Pert. 7. 2 


* 


and had him in execution, and the ſame day at Lanvillings 
in the ſaid county, commit ted him to the defendant's cuſto- 
dy then keeger of the county-gael at Welch;pook They 
find likewiſe, that it is uſual for the gaoler & the county to 
attend the ſheriff, and to take - priſoners: into his cuſtody at 
other places than where the county gaol is kept; and that 
after the ſaid commitment at Lanvillings aforeſaid, on the 
20th of June aforeſaid, the defendant fuffered him to eſcape 
here in London, in the pariſh of St. Mary le Bow, the 
plaintiff not being ſatisfied. F 
They find alfo that the ſaid Midg/y was never in the de- 
fendant's cuſtody in the gaol at Welch; pool and fo con- 
clude, &c. MIS RI Z „ 1 55 1 | 


7 
4. 4 
EE 


2 a 


The Cale | 


SEES: 


11 wits bim to the gaoler of the county, at another 
place than where the gaol is kept, and the gaoler ſuffery 
him to eſcape,- the priſoner never having heen in his cuſlo- 
dy at the place here the common gaol is kept, and it being 
ulual for ſheriffs to commit priſoners over to the gaoler at 
other places than where the common gaol is; The queſtion 
was, whether an action upon this eſcape will lie againſt the 
- gaoler, or ought to have been brought againſt the ſheriff a 
Harares pro quer. I conceive an action well lies againſt 


1 agree that at common law a man's body could not be taken 
in execution upon a recognizance or judgment but only 
in ſpecial caſes ; as in treſpaſs, & c. where, a force an 
breach of the peace is ſuppoſed. 2 Inſt. 383. An aQtion 9 
debt does not lie againſt a gaoler at common law, but only 


A - 


an Action upon the caſe, which ſyppoſes à tort and a treſ- 


Zev. 164. 2 cr. Paſs 3 but where the law, makes the body liable to be taken 


A289. 
3 C.. 4. 


in execution, there it is ſevere, and requires that the priſonet 
be kept in ſalya & arQa cuſtodia, at his peril that has hi 
in cuſtody; and therefore ihe ſtatute of 13 E. 1. de 
mercatoribus provides, that if upon a ſtatute merchant the 
debt be not paid at the day limited, and the party be com- 
mitted to priſon, and the keeper of the priſon. will not re- 


|  - eeive him, he ſhall be anſwerable for the debt, if he be able, 


and if not, he that committed the . priſoner to his keeping 
hall anſwer for him. Vide etiam Stat. Weſtm. 2. cap. 11, 
By which ſtatutes it appears, that the law makes this provi- 


ſion for the ſecurity of the parties debt in caſe of an eſcape, 
is : _ 


2 2 43 To. 
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iz, That he who actually ſuffers the eſcape ſball-be liable 
"+ the firſt place; and if he be not able to make good the 


* 

* . 
3 | 
6 * 9 

2 * 


loss, then his ſuperior ſhall be reſponbblez ſo that the gioler, 


who has the priſoner in cuſtody, is far from being excuſed, 
but is liable as well as his ſuperior 3, nay, and in The firſt * 5 
place. The reaſons of the law ma be theſe, -1. It is more 1% 395-259. 


- 


5 % . is L PERS 100. 
natural and conſonant to reaſon, which is the foundation of 
all laws, That he who actually offends ſhould be puniſhed,” 


then that another ſhould be puniſhed for him, and he who is 
the offender be quit againſt him to hom he has done the 
wrong. 13 H. 7. 1. It a priſoner eſcape, and the gaoler re- 3 65. 4% l. 


| take bim, he (hall be in execution again, for he that offend- 


ed ſhall not be excuſed. Vide etiam 3 Rep, Rigeway's caſe, 
F. N. B. 130. b. If a man,comminted to, priſon, by auditors 
of an account, make his eſcape, the gaoler ſhall make ſatis- 


ſaQion to the party, and ſhall have a ſpecial action upon the. 3 Ce. 54. 4 


caſe againſt the priſoner to, anſ wer for the eſcape, and R 
damages that the gaoler has ſuſtained therehy, which caſe 
comes up cloſe to ours, and to the reaſon that I have urged. 

3 Re 4 caſe, there it is laid down ag 4 rule, That by 3 Ce. 44k 
the law every man is to bear his own. burden. A ſecond rea- 85 


ſon may be this; viz. An eſcape is a tort, a Wrong, and, in 


1 


the nature of a treſpaſs, which whoeyer commits muſt an: 
ſwer it in his own perſon, and not another for him. Vide sey the «Qtion 


2 luft. 382. 15 Elz. Dyer 322. a. 4 Aff. 15. 10 Eliz ies ot again 


: 


the ſuperior 


- 


| Dyer 271. by which books, it appears, That, an aQion upon while the jafwin 
| an, eſcape lies not againſt an executer or an heir, becauſe it or is ſuſficient. 


is a r coſt and treſpaſo, for which. therefore the party 1 Sand, . 
anſwer. himſelf. 44 Ed. 30 If, a man's ſervant take 9 Ce. 87. «. 
toll where it is not due, he himſe] ' ſhall anſwer it, and not Lev. 1 10. 


his maſter, by the common, law. 13 B. J. 18. b. 28 H. 8. 1 %ͤ „ „% 


Dyer ag. a. If a man's ſervant ſet à dog on to bite a man, P. 5. & S. 


he himſelf ſhall anſwer it ; ſo if my ſervant put my beaſts 131. « “. 
into another man's ground. 14 H. .7. vide 20 H. 7. 13. b. 7 


21 H. 5. 23. If a maſter commands his ſervant to diſtrain 2 Ze. 43 1- 


for rent, and he abuſe the diſtreſs, the ſervant ſhall anſwer 5. 479. 
for it; and the reaſon of all theſe caſes is, becauſe the party ; 37. 6 
that committed the tort; ought in reaſon to anſwer for it, 
and makeit good. A. third reaſon may be this, viz, The law 
looks chiefly upon him that has the ' aQtual poſſeſſion and 
charge of a thing, as the perſon reſponſible.tor its forth · com- Ce. Lit. 8g. 6. 
ing, 1 Inſt. If any perſon of his own head takes the profits,of c bottom. 
zn. infant's eſtate, without any legal über; the infant 1. Cr. 303. 
nay charge him as his bailee ; long quinto, ſo}, 70. b. debt | 
hes againſt the ſucceſſor of a provoſt of a college, who is So executor de 
8 1 R e 30 ſon tort is li- 
| | IN die to aRions 
beth of creditor and execmor. 5 Co. 33: b, 34. 4. 


* 


3 


* * 
* 


in de facto, tho he be not a 11 
b. Quare non admiſit, whic 


| ſoner to eſcape, he ſhall anſwer for it. 2 In 


Ter. Hill, 2655. in Sexecatls*— 
* provoſt. 1 7 Ed. 3. 47. 
5. dmiſit is an action. grounded upon a 
coſt, and refuſal, lies againſt a guardian of the ſpiritualities 
de facto; So here, if a man be in poſſeſſion of a gaol, the 


» 


la looks upon him as the party, that is immediately liable 
_ . as gaoler. , Fourthly. The law takes notice of common 
| 2 ers, as officers and miniſters of juſtice; as appears 3 Rep. 

' / Boytor''s caſe and therefore habeas cof pus's are frequently di- 
rected to them: and before the ſtatute of 14 Ed. 4. cap. 10. 
which annexed all common gaols to the counties, they were 
officers of themfelves, and all gaols belonged to the king, and 


not to the ſheriff; ſo that they are not merely ſervants, but 


_ officers and miniſters that the law takes notice of. Fitthly. 


My fifth reaſon is grounded upon the general rule of ex- 
pounding ſtatutes made in ſuch caſes; viz. benefidially for 


3 the relief of the parties grieved. Infancy and coverture are 
Ge. Cin 238. l. greatly reſpeted and favoured in the law; and yet vide 


Whittingham's caſe, 8 Rep. 44. a. That if an infant gaoler 


ſffer an eſcape, an action lieth againſf him, and that a vo- 
luntary eſcape is a forfeiture of his office. Plow. Com. Plat's 


caſe, 35: b. Stat. 1 R. 2. cap. 12. Gives a writ of debt 
againſt the guardian of the Fleet. for ſuffering a priſoner to go 


ant large; and this ſtatute is by equity extended to all ſheriffs 
and keepers of gaols ; and tho” the ſtatute mention a writ of 


debt, yet a bill of debt is within the ſtatute. 2 Inſt. 382. 
The ſtatute of Weſtm. 2. cap. 11. which mentions one court 
only, is extended by equity to all other couris. 9 H. 6. 19. 


* 


priſon, that does not excufe the gaoler. 39 H. 36. 2. 
The duke of Norfolk's cafe, 11 H. 4. 7 3: a. It a man that 
is a gaoler by tort, and in poſſeſſion of the gaol, ſuffer a pri- 

or it. 2 Inſt, 382. It ſuch # 
gaoler ſuffer a voluntary efcape, he is within the ſtatute de 
frangentibus priſonam ; a fortiorari in our cafe, where there 
is a lwfu] gaoler; ſo that the current of the books and 
authorities mention the gaoler, as the perfon againſt whom 
the action is brought ever after. vid. 14. Ed. 3. cap. 10. that 
annexes the gaols to the counties: See alſo F. N. B. 121. A. P. 
1 30. b. 14 H. 7. 1. 34 Fd. 1. Debt 17a. All which books are, 
that an action upon an eſcape lies againſt a gaoler. 10 and 
11 Eliz. Dyer 278. b, The duke of Norfolk's cafe, 'There 
Gawdy deputy marſhal was charged in dept for an eſcape. 55 
H. 6. 56. The cryer of the court ſent to arreſt a man, who 


30 H. 6. 6. 33 H. 6. 1. There it is held,” That if rebels break 
the 


eſcaped; an action lies againft him. Mich. 37 and 38 Elis. 
B. R. Baſſet's caſe, Mihon; In debt upon an eſcape, a diver- 


ſity was taken betwixt a bailiff of a: liberty, and 4 ſhieriff's 

bailiff; an action lies againſt the rſt; but not againſt the 
ſecond, becauſe he is a mere itinerant ſervant, and not fie 1 8 

| in any eettain place nk ID 8 0 : 


who has committed the faolt, and he is an officer ſufficient- 1 
ly known, and to whom ſome. writs ſhall be directe. 
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der A gaoler is not an officer to the court, but the 


| ſheriff is; and in the caſe of a deputy marſhall, he is a per- 
ſon admitted by the court to ezecute the ere NE 


Reſp: This is no reaſon why the gaoler ſhould be excuſed, 


— 
. 


SD. AO an re er MWM 8 
Reſp, That is no reaſon why he ſhould not anſwer for his 

Own fault; if he be able. e 5 5 ii I FT n 1 
Obje . A Gaoler is but a ſervant to the ſheriff and an 

under officer, and ſhall not be ſubje d to eſcapes any more. 

than a ſheriff's bail z.. a nga > 


= 
» * 


| Reſp. Tho” he be a ſervant to the ſheriff, yet he i n 
officer known to the couit,: and fixt in an office certain, 
and he is not merely intinerant-as ordinary bailiffs ate; and 


be ſeems rather an officer. to the court than. a deputy; for 
that a hab, corp. is directed to him. | 8 


| . . 45 * 15 X's A 
2d. Point, Whether the gaoler's receiving the priſoner at 
another than at the common gaol, will alter the caſe? 
I conteive it will not, fof it is not the walls of the priſon, _ 


but the priſoners. being in cuſtody, that makes the priſon 3 


and that is where the gaoler is, provided it be within the 


| ſame county. The gaol it ſelf, is not material, the inconbe- 
| Nience would otherwiſe he great, and à great latitude would 


be given to the power of gaolers, to keep priſoners in cuſto- 


dy or diſcharge them, which it is not fit ſuch an officer 


ſhould have: For ſuppoſe that at a ſeſſions, ot an aſſize, 2 


| Were be committed to the gaoler, whoſe priſon (it ma 


be) is at a great diſtance ; if the priſoner were not to be in + 
his poſſeſſion and cuſtody till he were brought within the walls 
of the priſgn, then it would be in the gaoler's power to ſuf- 

fer him to eſcape without puniſhment, which would be a 


| moſt-unreaſonable thing, that he who is but an officer; an | 
executioner of juſtice, ſhoald have /igatidi & fa 2 
An infant 


teſtatem. 3 Rep. 36. a. Buller and Baker”s caſes, A 


delivers a deed to another to be delivered to the party, as 


bis deed, It ſhall not now be in the attornies power to deliver 


this deed at the full age of the infant, and not before, becauſe 
he is but an attorney, and it ſhall not be in his power to make 
the deed bind or not bind infant at his election; ſo 


—— 
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- the guel, bet the prifoncr's being ia the gseſer'e cuſtody 


makes the priſon ; for the words are, That he ſuffered the 


priſoner to go at large out 'of his cuſtody, and not that he 
ſuffered him to ge out of the gaol. Vid. 2 Inſt. 589. 
That if a man be under a lawful arreſt, and break loofe, he 
is within the ſtatute de frangent” pri ſonam, tho? he be not 
within the walls of the priſon, _ ET CTY 


Aud pray'd judgment pro quer“. 


It was aſterwards argued in Eaſter Term by Vaug an | fro 


nente, and in Trin. Term by Shaftoe pro quer,” 


Shaftoe, That debt lies upon an eſcape againſt a-gaoler. 
Obj. No ſuch action has been brought. Reſp. Such actions 
have been brought, tho? but rarely, becauſe for the moſt part 
they are poor and indigent perſons. Obj. He is but in the 


nature of a deputy or ſervant. Reſp. This action lies againſt 


a deputv. 11 Ed. 2. Debt. 1 72. againſt the keeper of a gao). 
Obj. Reſpondent ſuperior.” 'Refp. when the inferior is not 
reſponſible, Weſtm. . cap. 17, 19. Weſtm. 2. cap. 43. 
Dyer 238. Deputy cuſtometr. Co. Mag. Charta 382. Bar 


253. Bre. directed to w gaoler to have the body of a pfiſon- 


— 


et, &c. 8 Rep. Griſſey's caſe, A habeas corpus directed to 


chim. Vid. 34 Ed. 1. Debt 162. 11 Ed. 2. Debt 172. 12 Ed. 
3. Bar 253. 11 H. 4. 833. 30 H. 6. 6. Raſt, Entr. 169. Debt, 


2 Lev. 159% | 
2 Inft. 382. 


.divifion gaoler 2. 14 Ed. 4. 3. b. 14 H. J. 1. 10 Ed. 4. 10. 
F. N. B. 121, 130. Co. Magna Charta 592. An action for 


an eſcape lies againſt a priſoner at the ſuit of the gaoler. 


a he priſoner was not in the common gaol. | Reſp, 
That needs not. Co Mag. Cart. 589. 5 H. 4. 8. 


Allen pro defendente. Debt lies not againſt the gaoler;; 
there was no ſuch action at the common law, but an action 


upon the caſe, Dyer 275, 322. and no ſtatute gives it. Co. 


Mag. Cart. has it, That a keeper of a priſon is not within 


the ſtatute of Weſtm. 2. cap. 11. The ſtatute of 1 R. 2. 


has not altered the common law in this caſe, and it muſt be 


vadeaſtood to extend to all ethers in equal degrge, and not 
otherwiſe. | WEE ER IT at tte TILT? 1 | 5 
r. The action lies againſt the ſheriff, and therefore not 


Againſt the gaoler. Ihe ſtatute does not create a double 
debt. 2. It is the ſheriff's gaol, as appears by the ſtatutes; 


no procels of charge or diſcharge, there is no record to ch 


and the gaoler is but his ſervant. 3. The-ſheriff may com- 
mit a man elſewhere than at the common gaol. 4. There is 


no. proceſs directed to. a gaoler, but à Aab. cor p. which 
may be-direQted to any perſon: whatſoever that has the body; 

arge 
him. 
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| 47. but if an ofhce be for life, dee grant it for years, and 
alſo 


N Fare ENS I WE ME DILL; . 7 FW IEF * 5 
was. C * * = * * 
7 * * F * 


Taer. Hill. 76% ür Scucdalio: CR 2 
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Rien 5. The priſoners are in the eye of the law in the ent- 


tody of the ſheriff only. Ng K c e oe ſheriff 3 Co. 71. l. 
e ra eſeape hap &, there is noW n 85 againſt ; 
whom to bring the action, ſays the bock! &: This is the 5 Cs. 7. l. 
firſt time of putting it in practice. ; | "os | 


- 


« 2. Fhe verdi& has found, that he was mot in his 77 0 C 


z 


in the common gaot.. Mich, 37 and 39 Eliz. Baſſet and 


al alt 1 he bailiff 


1 


Milton's cafe, 5 Ed. 4. 1. This ation lies ag 


ol a franchiſe, but not againſt a ſheriff; bailiff. Bro. Eſc, 


40. And when the prifonex is out; e the ga0l, the? in de 


or bailiff. 


| gaofer's cuſtody,, the gaoſer acts but as the ſheriff 's ſervant 


OA FASL 2 bg og 9 FN OTE ST HAR 
3. There is a. material variance betwixt the declaration 


and the verdiQ; for the declaration Jays it, That be, was in 
the common gaol, and the verdiQ has found quite contrary. 
| When actions for eſcapes are ſaid to ſie againſt gadlers, ſuch En 
abſolute gaolers are intended as writs are dire ed io. x. Cr. 886. 


He pray d judgment pro deſendentte. 5 Jong 3 625 
uf. 564. chat the ficſt action is to be brought againtſt the gaoter, or un ſuggeſtion that he is 
inſulkcient (hich deer be ſound by neee the dee may, de ape de bert or fupe= 
rior; if the under officer be a deputy the eſcape is aforteit of the deputor ae but if he be only 


| Eonſituted in the office as ſub<marſhal, &. for life or years, le ſhall 'ahſwer'foc the eſcape, and 


be in reverſion ſhall take advantage of the. foafeit. - 4 Feet. a69: 3 Lew; 268. 2 Lev. 71. pot 
| e grantee for years com- 
ts him. is reverſion In fee. 2 9. N 


wait a forfeit, it is a forfeit of the grantor | 
+ Guilbert verſa Everly. 

TR HE plaintiff prefetr'd an Engliſn bill in the Exchequer» 

| chamber for tithes'of heibage, as vicar of Elingin (2) 
Surry, againſt an inn-keeper who depitired travellers hofſes, 


| for which there was no cuſtomary payment, and rhe value 
of the lands depaſtured' were'proved to be 30. per atinum, | 


and the court was in doubt what decree to make tor a cer. 
tain rate to the patſen; it not being aſcertain'd by euſtom. 
And they coneeived, that they ought to have regard to the 
value of the land, which is proved to be 30 l. per annum, 


and ſo to ailow him 2's, in the poehdz but tney agreed elent- 


ly; that tithes were payable for ſuch kerbipe-eater by the 
mouths of travellers horſes, as aſore ſaid; and'fo it was ad- 
judged in Trin. 16 Jac, B. R. in a prohibition, The court 
denied to grant a prohibition, the libel being againſt an inn- 
holder for tithes of 1 eaten by travellers horſes. And 
in Mich. 7. Car. B. R. Face and a held that tithes ſhall 


be paid for agiftment of cattle, by the occupier of the lands: 

But the court ſaid, they would award à commiſſion to en- 

quite into the value of theſe tithes, niſs partes concordarent 

en le mean temps, which they adviſed. , | 0 
"2 Dz. W Jas ; 
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ohn Harris Execuir f William Harris Plaintiff, | 
aud Richard Ferrand Defendantrt. 
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(3) ME plaintiff declared, That whereas 7ohn Battisford, 
-* deceaſed; in his life-time,” viz. On the 15th of 
May, in the 14th year of the reign of king Charles the I: 
hadi and teceived to his uſe; of Jon S{retton of London, ſeri- 
vener, the ſum of 160 being the proper monies of the de- 
ſendant. And wheteas the ſaid William Harris the ſame 
day and year, by his writing obligatory, became bound witli 
the ſaid Willium r e his ſurety to the defendant, 

in the ſom of 2001. with condition for the payment of 105l. 

at a day then to come, and long fince paſt: And whereas 

the deſendant on the 1ſt day of February, in the 3d year of 
king C Rut les the I. lent the ſaid William Harris, in his life- 
tie, the ſum of 300 l. and that at the ſame time there was 
mn colloquium between them coneerning the payment of part 
bol the ſaid hundted pounds, and intereſt, by the ſaid Battrs- 
Ferd, upon which colloguiunt the defendant on the ſaid 1ſt 
day of February, in the ſaid 3d year of king Charles the l. 
in conſideration, that the ſaid William Harris, at the inſtance 
and requelt of the defendant, did give to one Robert Garty, to 
the defendants uſe, one entire ſufficient conveyance or ſecu- 
rity for the payment of the ſaid 100 l. and 48 l. for intereſts 

and colts, as alſo of the ſaid 5001. in all amounting to 648 l. 
did aſſume upon himſelf, and promiſe to the ſaid William 
Harris, that if any part of the ſaid hundred pounds and in- 

| tereſt were before paid to the ſaid John Stretton the ſcrivener, 

by the ſaid Battisford, or by any other by his appointment, 
that then he the ſaid defendant would pay ſo. much money to 

the ſaid William Harris, as of the ſaid 100 l. and intereſt was 
paid to the ſaid Stretton by the ſaid Battisſord, or by any 
other by his appointment, when he ſhould afterwards be 

: thereunto required, Avers, That altho' the ſaid Battisfard by 
the hands of Humſrey How, his tenant, before the ſaid 1ſt of 
February, in the 3d year, of king Charles, to wit, Such a day 
in London did pay to the ſaid Stretton 50 l. principal money, 
and 10l. 58. intereſt of the ſaid 100l. in all amounting to 601. 
5 8. yet the defendant did not pay the ſaid, 601. and 5 s. nor 
any part thereof to the ſaid William Harris in his lite-time, 
altho? oftentimes, requeſted, nor to the plaintiff ſince the 
death of the faid-William, altho' by the plaintiff ſince his 

{ > NES RE (x 


| death, on the'22d of Nov. ) Car Regis, at Milton'aforefaid, 
| thereunto requeſted, hath not allowed, paid nor otherwiſe | 


contented, to his damage of 200 l. ͤ “4 e 
The Deſendant groteſtande that he made no ſuch promiſe, 
for plea pleads the ſtatute or 21 Jac. of limitation of actions, 
| and that the ſaid William Harris in his hfe-time, viz. on the + 
Sth day of Nov. in the 4th year.of king Charles requeſted the © | 
| payment of the ſaid money of the defendant, at which time 


the cauſe of action did ariſe upon the ſaid promiſe ; and V. Reyn.' 62. 
that neither the ſaid William in his life-time, nor the plaintiff * ©: 95: 
| ſince his death did commence any action or ſuit againſtthe 
delendant, upon the ſaid promiſe, within ſix years after th 
cauſe of adion accrued ; & hoc parat , &c. and de- 
| mands judgment. „ Ga Res 
The plaintiff replies, That his cauſe of action firſt began 
on the 22d of Nov. 7 Car. upon which day, and not before, 
| the plaintiff demanded the ſaid 69 l. 5 8. of the defendant, 
and that he began his action within ſix years after. viz; the 
iſt of February, in the 12th year of king Charles, without 
| that, that the ſaid Willim in his life-time regueſted the defen- 
dant to allow, and pay to the ſaid William the ſaid monies paid 
10 the ſaid Stretton by the ſaid Batti ford, as aforeſaid, as the 
| defendant hath alledged, and that he is ready to, &c. 
The defendant rejoins, That the faid #illiam'in his life- 
time did requeſt him the defendant to pay the ſaid monies 
paid to Stretton, as before he hath alledged ; and of this he 
| pots Rimſelf, ce fe J 
The jury find that the ſaid Villiam Harris did not require 
the defendant to pay him the monies paid by the ſaid Batti/- 
| ford to the ſaid Stretton, as the plaintiff in his replication hatng 
alledged, and aſſeſs damages to 80 ].. and coſts 20s. &&œ 
 FHowel pro Defendente, moved in arreſt of judgment, and 
took four exceptions; 1. To the declaration. 2. To the 
illue. . 5. Ta the verdict. And 4. for default of notice, 
| 1. To the declaration. Becauſe the requeſt mentioned-to 
have been made by the teſlator, is laid only by a ſapius re- 
quiſitus ; and whenever a requeſt is requiſite before an action 
brought, being part of the promiſe, and as it were a condi- . ; 80 8 
tion precedent, there it muſt be particularly alledged, and 2 Cr. 183. 523. 
not by a ſæpius reguiſitut. Vide 4 H. 8. 29. Hob. Rep. 274, © 9. peſt 3Þ. ES, 
437. 1 Edit. where the ſtatute of limitations was pleaded ; , 75 56. a.. | 
fo that for want of a ſufficient requeſt laid, the declaration 138. 150. 1Cr | 
is naught, ,  P> -MeS WENT ok on be $78 
2. To the iſſue. The iſfve is tiken upon the traverſe, 
which is, That the teſtator did not requeſt the money, & c. 
7 5 8 | £ 5 28 
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ou a6 the: defendant hath alledged. 7. This is repugnapt th 


the declatatian, where it is mentioned, that the teſtator was, 


EE Fa Jepius requifitus, &c. abd ſix-years are not to be allowed 8. 
after the teftator's death, if the teſtator himſelf made a 


2 Lev. 1. 14. 
2 Gand. 318. 
1 Lev. 245- 


% " 


1 


requef, 2. The traverſe is ill, becauſe it compre hend 
the day upon which the defendant alledged the de- 
mand to have been made by the teſtator; and the day is not 
material, and therefore opght not to have been made part of 


the iſſue, as here it is; the traverſe. ought to have been, 


abſque kge, that he made any requeſt before or aſier within 

bx years be ſore the action brought. Vide ) Rep. Maund's 
caſe, 21 Ed. 3. 42. vid, Bro. Traverſe 69. 15 Ed. 4. 23. 
Bro. Traverſe 165, 39 H. 6. 48. 2 Ed. 4. 16. Bro. Plead- 
ings 9, beſides, the iſſue is repugnant to the declaration, as. 


| hath been ſaid, and is therefore void,  _ 5 
Fbe 3d exception was to the verdict, which alſo is repug - 


nant to the declaration, vid. 9 H. 6. 37. for the declaration 
ſays the defendant was ſœpius reguiſitus by the plaintiff, and 


the verdickt ſays, That he never was requeſted by him at all. 


caſe, and Turncr's cafe. 


Vid. 33 H. 6. 30, 31. In error in maintenance, a verdit᷑t con- 


trary to the record of the declaration, veid ; ſo if contrary 
to the confeſſion of the party, 7 Ed. 4. 31. and judgment 


muſt be given upon the whole record, as in 8 Rep. Bothant's : ; 


The 4th exception was for want of notice. Notice 


ought to have been given to the defendant of the money 


\ * 


paid to Strett:n, becauſe he is a ſtranger to the whole 


matter. Vid. Hob. Rep. 51, 68. and concluded pro de- 


fendente. 


 Herdres pro Quer. Four exceptions have been taken 
in arreſt cf judgment! by the counſel of. the other ſide; 


but [ conceive that none of them are ſufficient to ar- 


As. for the firſt, which is to the declaration, I agree to the 


rule that has been laid down concerning when a ſpecial re- 
queſt muſt be alledged, & licet ſæpius requifitus is not ſufficie. 
ent; and J agree that in this caſe there ought to be a ſpe- 


cial requeſt laid, and that licet ſæ piu. requiſitus is not ſuflic ĩ- 


ent, that being only the courſe and form of pleading, and 


not traverſable, Plow. Com. 128. b. in Buckley's caſe. But 
now in our caſe the plaintiff does not inſiſt, as the ground 


of his aktion, upon any requeſt made by the teſlator, but up- 


on the requeſt made by himſelf, which is preciſely alledged 
to have been made the 22d of Nov. 7. Car. 1. and that re- 
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ground ofthe action; ſo that this requeſt made hy the plain- | 
Dn BE EET INES» | . l 2 
in pleading is not tra ble as the ſciexy or ſcienter. 4. Ca. 18. b. 1 Side Al. ce? ſefpius 
Prog e the wirt eufu? e Fuel, 346. 1 Sanden 13. pet 69. what. 
comes after de Soy N an maritagiom; vl ſervitiun anifit; i. Hemi 34, the ut Balevier, - 
3 Erovs, 2p. 4, £90 "Uh, He. ep ap4 pine why, nag, mnparieſt and gal te thy” venue. 
2 Levin, 12. 2 Saunders 318; Co. Lit. wh 3. (wide peſt 169. | the year. of age or number 
of year Sir Themer Raymond" 457. the eſtate in the land laid by the avowinit (quere plaine 
ti) in replevin. Raymend age The probate of a will, Reymnend 406, 407% What comes after 
the ſciicet in all_caſcs. 1 Levin. 246, what, comes aſter the ita que, for aggravation. - 1 Lew 
293. Quere. the intent not traverſable, 3 Lev. 163. The quantity of tither, 3 Zov. 128. The 
inducement. Hob. 299. The devaſtavit where af bs core in iſſue, - Hartreſs 50. Zevant'®, 
ceuchant. 1 Ventris: 385. The cauſe of the debt in indebitatus aſſurpit quantum meruct &c. 
Hardreſs 133. Notice where trayerſable, Hardreſs 159. Command by: a bailiff to prevent a 


reſcue not ae e 3 Levin. 113. The quantity of the tithes and graſs &&c. 3, Levis. 


228. Matter in law not traverfable, 3 Bev. 235. Ser, The in fene inde 
in afſunpfit, not traverſable, yet what proceeds, or makes the conſideration, is traverſable, 
Yelnertes 171. 2 Cro. 234 where the eſcape in D. ſhall be traverſed, where a man 
confeſſes an eſcape in F. 1 Jones 144 or 1411. Vide 3 Zev. 113. where the valuntary 


eſcape ſhall be traverſed. 1 Fentris 217. 2 Croke G59. command not traverſable. Sir Themar 
mond 86. where the canſequence is traverſable, 2 Croke 885. 7 whether Blank Bare 
nti | 


may be traverſed; (ſcilicet } ſuch as are only made to oblige the plaintiff to aſſign = more ſpecial: 
place, 2 Croke 594. where command ig traverſable. 6 Coke 24. 6. 1 Croke $86. s 1 


pear in * the cafe. And though the declaration would be der Page 39 
feQive, if the action were to be grounded upon a requeſt ſup= 

poſed to have been made by the teftator, yet it is full and 

particular as to the requeſt made by himſelf, and that's ſuffi- 
cient, which anſwers the objection made on the other fide. 

If a man declare in an action upon the caſe upon a promiſe _ 
to pay coſts of ſuit, in which caſe notice is requiſite, and 
having laid the promiſe and what cofls were recovered, ſays | 
that the defendant præmiſſorum non ignarus (which is not a Aue g, 5 C. 93» 
ſufficient allegation) did not perform it, although the defen- 5:4 peg 55 
dant upon ſuch, a day had notice, and lay it preciſely, the , cr. 183. Jret 


1 


© 


requeſting-is put down only for form, andd is no part of tze 


tiff.is enough ſor him, not does any other cauſe of okiſod aß. M brought. MY 


3 4 


declaration is good by reaſon of the notice being ſpecially ex- ad ivet affirmas. © 


' Preſſed in the following words, though the farmer.words of“ . 
themſelves would not have been ſufficient. So here, though | 

the licet ſæpius requiſitus be not ſufficient, yet the ſpecial re- 
ueſt aHledged afterwards is; and upon that this action is Tel 121. 

| grounded, Wes C 5 „ 7 

The ſecond exception was taken to the iſſue. F agree the 

caſes cited to prove that when the day is made parcel of the 

iſſue, and is not material, the iſſue is nayght ; and that it is 4 2. CE 

good canſe of demurrer ; — this, is not ſo'clear by the gue. 


ancient books, vid. 19 H. 6. 9. 21 H. 6, 39. But in this caſe, 


#; £1 


of ours, the traverfe does not: comprehend the day: We ſay 
| 8 * only 


* 
. 


: Vi 


heb. 136 
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Ter. Hill. 1655. in Scaccatio; | 
bull that the teſtator did not requeſt the money, as the de- 
2 Lev. 12 Aud. fendant has alledged: In this traverſe there is not a word of 
the day; but only 'tis ſaid, as the defendant has alledged, 
which goes only to the ſubſtantial, and not to the eicum- 
ſtantial part. of the plea, vid. 19 H. 6. 7. 5 H. 5. 1. 39 E. F . 
2AEXIt is a common caſe, that if a man in an action of. treſpaſs 

or an action upon the caſe upon a promiſe, plead non cup. 
pr non aſſumpſit modo forma, that this does not comprehend 
dot extend to the day alledged, and therefore the treſpaſs or 
ide promiſe may be found to have been made at any other 
PIA 69.'Yelv, time; but it comprehends only the ſubſtantial*part of the 
is. plea, vid. Lit. 482, 483. for the words modo. & forma, that 
they are a form of pleading and not words of ſubſtance, And 
therefore in a writ of caſu confimili brought upon a ſuppoſed” 


V Sid. 389 alienation in' fee, ifthe tenant plead ne aliena mods & forma, 
. Yours learning and an alienation for life be found, it ſufficeth; yet that is 


clear. : 


not modo & forma, vid. Long. Quinta fol. 26. In treſpaſs ſur 
| F. R. 2. Paſch. 1 Car. Ent. Hill. 21 Jac, Ret. 92. The 
1 Fo. 66, 67. Biſhop of Norwich againſt Cornwallis, In debt upon an obli- 


Latch. 5g. ration bearing date 30 Novemb. 20 Jac. conditioned to per- 
a Sand. 318. Ai an award, the defendant pleaded th#t the bond was pri 
| nus deliberat. on the 28th of April 21 Jac. after which day there 
Fe 69. was no award made. Abſque lac quod cognovit ſe 'teneri & firmi- 


* Page 40 * fer ob/igari modo E forma praut Hic. This was held naught 


Heb. 24. becauſe the words modo & forma went only to the date, Which 


was no material or ſuhſtantial thing; and the words modo & 
forma do not comprehend. any circumſtantial part. 
And if the law he ſo, then this objection haniſhes ; for made 
| & forma and as the defendant has alledgęd are all one, and 
therefore theſe words ſhall not extend to comprehend the day, 
Hob. % , but the requeſt, which is the ſubſtance of the plea : And as in 
73. 19. © 99": thoſe-caſes of mode && forma the jurymay find the. requelt at 
another day; ſo in this caſe, ſince the words as the defen- 
Telv. 141. gant has alledged refer to no more than modo A forma does, 
they do not comprehend the day neither; ſo that the iſſus 
here is well taken and could not be beitered. e 


„ But admitting the day to be compriſed, yet being after 


55 K Lev. 12 verdic̃t it is aided by the ſtatutes of Feofails, as appears by 


„Tele; theſe caſes, vid. 5 Rep. Nichol's caſe 43. Hob. Rep. Keble 


Cont. 2. Cr. 202, 


203. Cont, 40 Ofbaſton. Ihid. Napper verſys Jaſper and George. Mid. 


Hob. 49 cr. Mood contra Buden. Paſch. 41Eliz, C. B..Fahn/on verſus Clerk 
7. Hb 117. 119. in debt upon an obligation the defendant pleaded the ſtatute 
| of uſury, and that the plaintiff corrupre - aggreeavit & recepit 
| Ve. an iſſue was taken hereupon, and found for the pin; 
. : a Co Jl tiff, 


| Ter. Hill. 1655- in Scaccari Es 
tiff, and aided, though the matter of the iſſue were .double » Hob. 119. Ce. 1 
becauſe there was an iſſue, though more was in it than need - Lir.227. a. Heb. = 
ed, and part of it took in an immaterial thing. Otherwiſe , , £ev-253 


it is, hen there is no iſſue at all; there a verdict does not Faugh, N. 50. | 
mend the matter, Hob. Fennings contra Lee. In battery 42.6. . 
the defendaat juſtified, the plaintiff replied de injuria ſua-fro-, C 3 %ũ . 
ria, without ſaying ab/que tali cauſa; this was found for the 1 Sid. 34. 
plaintiff, but not -aided, becauſe no iſſue at all, being taken ,b. 112. i 
upon two affirmatives, Hob. T aſter and Salter's caſe in treſ=w 
paſs d' AT. The defendant juſhfies by reaſon of the 
plaintiff's coming upon his ground; The plaintiff *re- 

plied, that he was a copyholder of the manor, and 

that the lord had for tumſelf and his tenants of the plaintiff's _ 
piece, a way over the Defendant's piece, and iſſue was taken 
thereupon, arid found for the plaintiff and not aided, becauſe” =? 
the iſſue was impoſſible and ſo no iſſue at all. But where 1 Lev. 32. 127 3 
the iſſue is joined upon an affirmative and negative, though 79g. 2. —— W 
upon a thing that is not very material, yet it is aided after j) 
verdict; and ſo in our caſe, if the day were compriſed, yet Tele. 54. © 
there being a verdict found for the plaintiff, it is aided by tbe 
Hatute , ð¶ -/ d an 7 - ST 
The cafe in 5 Co. Maund's caſe, the where day of the de- 7 Ci. 28. 4. 
mand was traverfed, does not come up to our caſe; for there 1 
was a demurrer, but we are here after verd ict. . | 
A ſecond objection taken to the iſſue hath been that it is * Page 41 
repugnant to the declaration; ſor in the declaration tdze 
plaintiff alledges that the money was not paid, licet ſapiut 
reguiſus by the teſtator; and in his teplieation the plaintiff 
= that the teſtator made no requeſt, Which js a contra» - 

1CUON, Ds, os Es CCC 5 5 4 
Reſp. This is no contradiQion at all; for the words licet pl, 128. l. pet 
 ſepius requifitus are only words of form, and merely nuga- 79: ante 38. 
tory and ſurpluſage; and are as if they had nat been in- N 
ferted; and then what is ſaid contrary to an immaterial and 
inſignificant part of the count, will not amount to a contra- 

diction, 10 Rep. Oſborn's caſe 130 In an action upon the 
caſe upon a promiſe to deliver diverſa bona viz. unum ful- 

chrum lecti Anglice a field-bedſtead with a teſtern and cur- _ 

tains of Say, which is more than is in the latin. Upon non 

aſſumpfit pleaded, and iſſue found for the plaintiff, and en- 
tire damages given; all was held good, becauſe the reſt was, c., 131, b. 
only nugatory and ſurpluſage, and ſignifie& nothing, and a Cr. 668. 1. 
damages ſhall not be ſuppoſed to be given - for what ſignifies L. 99 . 

8 85 8 - 2 5 * nothing; 1 


# 1 


* 
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nothing; 22 H. 6. 46. In debt upon an obligation te per- 


21 6. form an award, if the award be naught, it is as much as no... 


Not of 


* N 


| Po. % 3 here the allegation of a matter in plesding, which, ſig-  - 


01. 


1 2d. dg. * caſe, 131. b. Plo. Com. 399, in the Karlof Leiee/ter's.cafe. . 


| Fe. 465. lf a cuſſom be confirmed by act oſ parliament, which is void 
5 in law, the confirmation. ſigniſies nothing, becauſe. à void 
- | Ante ia. cuſtom and no cuſtom at all ate both alike. 


nies nothing, and is inſerted only as a form of pleading, 
ſignifies nothing that the court will take notice of; and 
then any thing alledged afterwards that is contrary to it, will 
ma ke a real eontradiction, ſo as to vitiate the pleading. 
Baut admitting this: to be & variance, yet not being. mate - 
rial, it is aided after vetdict, Mich. 15 Car. in B. R. The 
criginal was in treſpaſs ef aſſault and battery; and coupis 
that the defendant ſtruck the plaintiff's horſe, whereby the. 
plaintiff fell; and this was held good, and no material vari- 
ance. This cannot he material, becauſe licet ſæpius regui - 


' x Lev. 129. ſitus is only matter of form. 


The third exception was to the verdiq for being contrary 

to what the plaintiff has admitted in his declaration ; but 

this n:aakuered already. nf oy 7 So ry 

ig The fourth- exception is fer want of notice that the money. 


% woas paid to Strettan. But notice in this caſe is not tequiſita; 
_ * Page 42 the caſe as to that is but thus, via. A man & promiſes to pa 


back ſo much money as I. S. paid to I. D. and the plaintiff 
1 95 vers. ſo. much money paid by I. S. to |. D. here needs no 

1 Yort. N 

x Cr. 132. 1 RY, 


otice. For it is a general rule that when the matteg does 
t lie more properly in the conuſance of one than of the 
*16 4 Co. 82.3 Pther, no notice is requiſite, 9. E. 4. Obligation condition- 
2 Lee 2% to perform an award, in debt upon this obligation. notice 
Felv. 121. act. pf the award i ed not be alledged, becauſe the defendant - 
POL. 4 Cr. ay take notice of the award as well as the plaintiff, Mich. 
2 Car. B. R. Colles verſus Bayfield: Upon a treaty © of 
/ marriage, a promiſe is made to the father of the daughter 
. by the father of the ſon, to pay the daughter 1@o/. aſter the 
death of the fon, if ſhe ſurvive. him; the father of the. 
daughter dies, the ſon dies, the adminiſtratrix of the daugh- 
ters father brought an actien upon this promiſe, and ßer cu- 
Kam notice of the death of the ſon; needs not be given to 
the father of the ſon, Page verſus Barnes, Paſch. 23 Car. 
B. R. Entr. Mich. 22 Car. R. 156. A promile ta pay ſo 


464.2 Sid 115, t 


\ 


＋ Tels. 111, much money-at the full age of an infant; held that notice 


of his attaining his full age needs not be given, becauſe it is 


1 


as 


* 
— » 


1 
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Fin. 23. Cen- B. K. Bear verſus Choldwich, In debt upon v1 cr. 36. & © 
an obligation to pay fo much money upon the return of ſuch t. 5 
a ſhip fenon- ſea, notice of the return needs not be given. 
But where a thing lies more properly in the 22 of the 
| plaintiff than of the defendant; there notice ſhall he given, as 
in the caſes that have been cited by the adverſe party,:viz.. - 
to give the plaintiff ſo much for a commodity as any other 
| had before that time given him for the like; or to give ſo 
much for every cloth the plaintiff ſhould buy; or to pay the 
Plaintiff w hat damages he had ſuſtained by a battery ; or to 
pay, the plaintiff 's.caſts of ſuit. - In theſe and many other like 
caſes it has been adjudged. that notice muſt be given; for 
theſe are ſuch things as lie moſt properly in conuſance of th 
imiff. But ſo it is not in the caſe at bar: for how. 
| ſhould he know. how much a third perſon has paid to a ſeri- 
vener, better than the defendant ?* Wherefore notice here ia 
not requiſite. And prayed judgment 455 Quer. = 
Afﬀerwards in Trin. Term this caſe was argued 


Again OF. | : 
Howel pro Defendente and by Hardres pre Quer. But no _ N 
matter urged on either ſide. And the court took it ill, that 
the ſame council ſhould argue the ſame matter twice. Af... I 
terwards the ſame Trin. Term the court deliverd their ODi-" ure 38. 
vions, vi. (that licet ſæpiut regui/itus was no material part A 41. 
of the declaration. and therefore no conttadiction in the x Re, Page 43 
5 or verdict. That the words, as the deſendant 

s alledged, are but tantamqunt to modo & farma; that if Aur 39: 

the day be part of the iſſue, yet that an immaterial iſſue is 4 . 
aided after verdiQ, if it be good in form. / That notice needs | 
not, becauſe the matter does not teſt inthe conuſance of the Tele. 122 
- plaintiff more than of, the defendant, And judgment was 1 Vat. 201. 
| phindE mary thas ˙ UA Sod Jpgment ways Pam to 


Jo. Hunter the Elder and Younger, Plaintiffs, an & 
William Reagiſon Defendon. 


N debt upnn an obligation. of 3004. dated the guh of May, (4) 


1653. The plaintiff declared that the defendant became. 
that if the defendant and T homas Benniſon their heirs, & c. 
do perform the award, which William Kimp, William Leek, 


the ſaid Tho, Benniſon and Edward Wilſon with the umpirage 
of William Weſt Eſq; ſhould make touching and concerning | 
| | | the f 4 


7 


Ter. Hill. 1655. in Scaccario: 


the title of the lands, meſſuages, barns and tenements call-. 
ed Burrow's cloſe, Holt and Stubbins, with the appurtenan- 
Cees, and to give the Title to whom it belongs, and of all 
other ſuits and differences depending betwixt the ſaid parties, 
or either of them, ſo as the ſame be tendered or ready to be 
delivered in writing under their hands and ſeals to them or 
either of them at or before ta-morraw at 12 ↄf the clock of 
they: that chen: Kk th Oe its ne re 
The defendant plead d mul award fait. e 
The plaintiff replied, that after the enſealing of the ſaid 
obligation and before the morrow after, viz. on the ſame ih 
of May, 1653, the ſaid arbitrators and umpire made an 
award concerning the premifes, as followeth, viz. © 
That Hunter the elder upon the ad day of March then next 
following ſhould pay to the ſaid defendant William Benni ſon 
7 1. 108. for every acre of the lands aforeſaid, the barn in- 
cluded, to be meafured by-an able meaſurer in the preſence 
of the arbitrators and umpire, or ſome or two of them, after 
ſeven yards to the poll, at the equal charge of both parties, 
the ſaid payment to be made in the church-porch of Greſ- 
fingham in that county: upon payment whereof the ſaid 
William Benniſon, his heirs or aſſigns ſhould paſs, convey or 
= ſurrender to the ſaid T ho. Hunter or his heirs, or ſuch as he 
* ſhould appoint, all the ſaid lands with warranty againſt him 
8 Page 44 and his heirs, and all claĩiming under him; or in & default 
ol ſuch payment, the ſaid Tho. Hunter and his heirs ſhould 
Feal and deliver a releaſe of all his claim to the ſaid lands and 
every part thereof, and a general releaſe for all actions, 
| ſvits and demands. And that all ſuits and controyerſies, and 
all judgments, executions and condemnations had againft 
any of the ſaid parties, their children, ſervarits and agents 
ſmould ceaſe and be no farther ' proſecuted. Then he lays 
for breach, VVV 
Tuhat the ſaid award was tendered on the ſaid gth'of May 5 
according to the effect of the condition, and avers an ad- 
meaſurement made the ſaid 2d day of March, 1653, and the 
lands upon the fame contained 12 acres according to ) yards 
to the poll, and that 80 J. was due to be paid, which the 
ſaid T ho. Hunter. the elder tendered accordingly, which the 
_ defendant refuſed, and that the faid Tho. Hunter did requeſt 
bim to paſs a Surrender to him and his, heirs, which he 
JJ... 8 . 
I) he defendant demurs and the plaintiffs joined in de- 
mater”: 4 - e 3 
3 9 Harare 


; 1 i 5 2 
> * . * EL 4 
b « - 5 
I I » io _ 4 ** 2 * x 4 
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of demurrer. g a * a * 5 « L 1 . * i cage 4 818 . _— d 4 
1. Becauſe the ſubmiſſion is vod. 
1. There is no ſubmiſſi on and then there can be no good 


award, To make a good award there are five things requi- 


Har drer argued pro Deſendente, that there was good cauſe 
ty is 7 EWR | IH 9 , e . 


* 
. 


fate, 4 Eliz. Dyer 216. b. 1. Matter of cantroverſy. 2. K 


ſubmiſſion. 3. Parties to the ſubmiſſion. 4. Arbittators. 


And 5. Giving up the award. Now! here wants a ſub- 
miſſion: For it apears by the condition, that the defen- 
dant and 7. Benniſon are to perſorm the award of four, 
whereof the ſaid Thomas is one. 80 that Thoma, Benniſon 


Iz © 
$ 423 # 
„„ 
: 


is both a party ſubmitting and a judge ʒ he is one that mult. Y! 


perform the award, and an arbitrator too; which is void in 
. Now it is a principal challenge, if an arbitrator be one 
of the jury, much leſs muſt the ſame perſon be both arbitra- 
tor and pff. ß 
2. The condition is repugnant in itſelf; viz. That the 
arbitrators together with ſuch a perſon being Umpire ſhould 
make an award; for it is a contradid ĩon that both the arbitra- 
tors and the Umpire too ſhould make it: for an Umpire is a 
judge by himſelf, and cannot be an arbitrato . 
3. The award is void. 1. For that the matter ſubmitted 
is title to lands in particular, and that they ſhall giwe the 
ſame to whom they appertained; ſo that the award is in the 


. * 
4 


nature of a bargain and ſale betwixt the parties; the one "172-166, 4 


* being to pay. fo much money to the other for every acre of % 
land; but the title is not determined to whom the lands do 
appertain as it ought to be, and therefore. it is naught; for a 


matter ſubmitted in particular is not determined; and whers- - 


ever a thing in particular is ſubmitted, it mult be particulac- 


1y determined one way or other. 
8 Rep. 98. Baſpolers caſe, a rule is there laid down, that 


* 


where the ſubmiſſion is of certain things in ſpecie, with a 2 Cr 


clauſe ita quod the award be made of the premiſſes, there 
thoſe particular caſes muſt be determined, or elſe the award 

is void, vid. 4 E. Dyer. 2165. 
2. The award is naught, becauſe a matter not ſubmitted 
is awarded; viz. that the lands ſhall be meaſured by others 
in their preſence, which | 
their power to another. 


* 
. 


1. E. 4. 1. If arbitrators award that the defendant ſhall 9* e 
ſecure the payment of ſuch a ſum to the plaintiff in ſuch 7,1, 98. 3-Cr 
manner as they ſhall adviſe, this is naught, . 


their award made they have no more to do. 


becauſe after 


Co. Lit. 156. c. 
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200, 255, 


1 Sand, 


33. Cont, if 
there be gene- 
ral releaſes. 


is void in law]; for they cannot give 2. Re. Rep.214. 
F a i © Cr. 432. Telv. 


| + 8 Rep. 214. 
* 3. The Sen . | 


Tlͤr̃ebr. Milk 1655; bs Saasen bes 
. 3. The award is that the admenſurement Mal be xt the 


15 equal charge of both parties ; which i void, Ver rere net 
wioithin the ſubmiſſion. .* 
Styler 44. Paſch. 23 Car. B. R. ſup. Capi] — Ane debt upon 


LOR an obligation to perform an award ; the award was that the 
1 Sand. 22. defendant ſhould pay tothe plaintiff 77. and that the plaintiff 
Heb.qg. 1 Sand. ſhould pay for writing the award, and held to be void for 
_— wp * rn renſon. mt 
Plaiatiff here. Trin. 1650. Eatr. Hill. 1600 Rot. 674, B: 8. Naur cone 
To y. Debt upon an obligation to perform an #ward; the 
ard was that the defendant ſhould ar ff much money to 
the plaintiff, and that both parties ſhov pay the expences 
due to the houfe, where the award way made; and the 
_ award was therefore held to be void. By the ſuene reaſon 
here, where they have awarded that bers; Paris” thall be at 
the charge of the admeaſurement. 

4. The award is naught becauſe it is not defivitive; bit 
conditional; viz. That 1he plaintiff ſhall pay dec. or in de- 
fault thereof, that the plaintiff ſhall releaſe; &c. all his Tight. 

Por an award is a judicial ac, and ſucfi acts muff he defini- 
tive and not conditional, Paſch. 13 Car. R. in Bane: Com. 
' Loggins contra Blagrave, Debt upon an obligution to perform 
aan award, which was made, unleſs the party'fhewed cauſe to 
the contrary. within 6 days, held to be nd a αͥ et. 
27 5 Rep. Samon'ricaſe 57; b. awarded that the deſtndant 
22 775 ſhould become bound in an obligation to the pluintif without 
* + Page 46 ſaying * in what 5 wward wah hel wid for the un- 
N 2 ſo here. ee 
| 5. The award is ved; becauſe — Arangervto the - 
8 Co. 77. b. . dab milden. It is that all controverſies, judgements and con- 
V. 2 Sand. 293. demnations againſt the parties, their children, * fervants or 
agents ſhall ceaſe, vid. Samo caſe afbre cite. Trin. 5 
Cat. B. R. Huniphry and Ladd! Arbitrament that the father 
and ſon ſhould: releaſe all their right, whereas the ſon was 
no party to the ſubmiſſion, held to be veid. e | 
And 2 9 r 2775 S en e 


. . Fus ad cl. 


ow an iulbrmation for not cad two ad twenty 
bags of ſpice accarding ,to the ſtatuie, of, 21 Job 
"whereby it became forfeited, Kc. Not-guilt was 2 
and a ſpecial verdiQ ſound, viz. that the city 1 poac 
a leaſe of the office of Serbler o Hatton E 31 on 
3 


7 ; * 


A | 8 


* 


* f D 


- g : 

* . - — 
- . 1 

8 1 { 


zendering 400 J. per m, the Lenſe to be void for non pay. 


ment, de c. and to be executed by Him, his deputies orafſigns; | 
and that afterwards the plaintiff obtained a latter gram and 


teaſe from the city for three yeats, the rem ef 400 J. not 


being paid, within which three yeaF$ ſpace theſe ſpices were 


garbled; and they found the ſtatute of 22 Jae. that the plain- 
tiff was poſſeſſed of the fait office; by virtue of the ſaid | 


grant. And the queſtion was whether of the two had better 
Fil to the office and execution thereof upon theſe tu 


ans? 


Atkins pro er The plaintifis found to be in poſſeſſion, 


And that is ſufficient to maintain this information; and poſ- 


ſeſſion is ſuppoſed to continue, if it he not avoided, Plo.Com. 


193. and precife form is not required in ſpecial verdiQs, 4 
Rep. Fulwad's caſe, 9 Rep. the Counteſs of Shrewydury's 
Af. 4571 9g 8D Þ 
Object. Such an office as this cannot he granted for years, 
as in g * „ 
the marſhalſea. 


. 


* 


* 


1 Sid. 27. Ha. 
35. 2 Ne. 70 


% Sg 


Co. Li 


* 


Sir Geo. Reynel's caſe concerning the office of 9 Ce, 97. <. 


| Reſp. This office does no way concern the aditiiniflration 


| of juſtice, and it may be executed by a ſervant or depu- 


ty. And admitting that it be void as a grant, yet it is a goot 


. of an officer within the ſtatute of 21 r 
vid. E. 


4 N 5 Ph: & Mar. Dyer 152, b. 163. Andithen: 


tens leaſe is avoided by this ſecond appointment, Auſor natur. 


*Afterwards in Eaſter Term Gundry argued pro Deſftrdente. 
That it was an office of e de e ee over, 
vid. the preamble: of the ſtatnte of 21 Jac. vid. 9 Rep. Sir 
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George Reæynel's caſe, and the ſtatute is that the officer ſhall | 
be appointed by the'city, which cannot be, if the office be 
'grantable for years. Vide 10 El. 4. 1. The office of 


Chamberlain of this . court ; and it is 4 place that requires 
continual attendance in the city. 2. This grant cannot be 


taken as an appointment. Obj. A grant ſhaſi be taken moſt 


firongly aguinſt rhe grantor. Reſp. A gtunt ſball not be 
confined fo ah to ork a wrong. If this be conſtrued to 


amount to à deputation, it will be x wtong to the city; and 


ſince the intention was to paſs an imereff, it · will not amount 
to an autliority ; And if an aſugnee commit: a-forfeiture; the 
grantor is not concetned; but if à deputy commit a. for- 
feiture, this Affects his moſter. 3 Jac; Els, and Selen cafe 
B. R. A leaſe was made of a mandr, except waits; 
0 FA court, & c. afterwards a leaſe was made 
__ "or all 


* 


WAS 


3 * a 
a Liv, . Pop. 


119. 2 


"2 269. 3 L 
Js 289. 1 Fo. 283. 


5 * 


1 
3 
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2 Cr. 177, ae z 


theſe, the leflee of che manor made Bailv; and this 35 In 1855 


L 85 eee da winheefobieVit- mul be at the 
LES | equal charge of both parties; which s void, Beraufe not 

| within the ſubmiſſion, -* 
Styler 4s Paſch., 23 Car. B. R. ſup. Capel eſta Anat, debt upon 
Wes 7 1-0 obligation to perform an award ; the 2ward was that the 
1 Sand. 327. defendant ſhould pay tothe plaintiff 5. and that the plaintiff 
 Heb.qg. 1 Sand. ſnould pay for writing) er award, and held to be void for 


thing is 
293. nothing © that genſon. 


Plaintiff here. Trin. 1650. Eatr. Hill vide Rot. 674. B. 8. Rl cone 
| | Maſy. Debt upon an obligation to perform an award; the 
ard was that the defendant ſhould pay ſo much money to 
the plaintiff, and that both parties ſtioul pay the expences 
due to the houſe, where the award way niade; and the 
award was therefore held to be void. By the ſarne reaſon 
here, where they have awarded that both parties nat be at 
the charge of the admeaſurement. 

4. The award is naught becauſe it is not gifihitive, bet 
conditional; viz. That the plaintiff ſhall pay &. or in de- 
fault thereof, that the plaimiff ſhall releaſe; &. all his ri he. 

For an award is a judicial ac, and ſuchi acts muff Be detini- 

: tive and not conditional, Paſch. 13 Car. R. ih Bane. Com. 

N Loggins contra Blagravr: Debt upon an obligution to perform 

aan award, which was made, unleſs the party fhewed cauſe to 

| «the contrary within 6 days, held to be nd award. 
27 5 Rep. Samon'r caſe 575; b. awarded that the Gefen 

„ 125 ſhould become bound in an osligation to the plaigtif without 

age 46 ſaying*in what ſum, andthe woure wavliels wid for the ut- 
Ts 22 ſo here. 

e 5. The award is void, detwoſe is conbeths Rivhgetvie the 
77.5. e. It is that all controverſies, judgements and con. 
2. 93--demnations againſt the parties, theit children, fervants or 

| agents ſhall ceaſe, vid. Samor's caſe afbre cited. Trin. 5 

Car. B. R. Huniphry: and Ladd! Arbitrament that the father 

and ſon ſhould: releaſe! all their right, whereas the ſon was 

| bras et 1 to the ſubmiſſion, held to a eee Wt 
And 2892 „ 1 eee, eee 


„„ Jus aud Cant. 


: rox an EY for not 22 9 5 (wo ad twenty 
bags of ſpice according to f baue of, 21 
| "whereby it became forfeited, &c. Not-g was 2 
andi a ſpecial verdic ſound, viz. that the city gully yaa ph 
a leaſe of the office of | guns to Hattori (apr 31 _ 
rendering 


Co 


jt 


zendering 400 J. per em He Leaſe to be void for non pa 
ment, &c. and to be executed by Him, his deputies or aſſigns; 
and that afterwards the pla intiff obtained a latter grant and 
leaſe from the city for thiree years, the rem ef 400 l. net. 
being paid, within which three yeaF$ ſpace theſe ſpices Were 
garbled;. and they found the ſtatute of 27 Jac. that the plain- 
tiff was poſſeſſed of the ſaid office by virtue of the ſaid 
grant. And the queſtion was whether of the two hat better 
fle te the office and execution thereof upon theſe two 
rants? i | e N 
9 Atkins pro © The plaintiFis found to be in poſſeſſion, 
and that is ſufficient to maintain this information; and-poſ- _ 
ſeſſion is ſuppoſed to continue; if it he not avoided, Plo. Com. 


” 


203. and prect 
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fe form is not required in ſpecial verdiQs, '4 » Sid. 2 "0 
EBC 
Object. Such an office as this cannot he granted for years, „ 3 
as in 9 Rep. Sir Geo. Reynel's cafe concerning the office of 9 Ce, 97. | 1 
the marſhalſe. VVVVVVVVVV © 9 | | 


; 
W 4 


Reſp. This office does no way concern the adminiſtration „ 
of juſtiee, and it may be executed by a ſervant or depw- * 1 
ty. And admitting that it he void as 4 grant, yet it is 2 goο%ñ] 1 
1 of an officer within the ſtatute of 21 Jac. - 2 

vid. 4 L 5 Ph: & Mar. Dyer 153. b. 153. And then H. „ 
tens leaſe is avoided by this ſecond appointment, Auſornat uns. 
After ward in Eaſter Ferm Gundry argued pro Defendente, * Page 47 
That it was an office of truſt, and not grantable over, ae 
vid. the preamble: of the ſtatnte of 21 Jac. vid. 9 Rep. Sir 
George Rejnel's caſe, and the ſtatute is that the' officer ſnull 
be appointed by the eity, which cannot be, if the office te 
'grantable for years. Vibe 10 El. 4. 1. The: offfee of 
Chamberlain of this court; and it is a place that requires 5 
continual attendance in the city. 2. This grant cannot be 
taken as an appointment. Obj. A grant ſhaſi be taken moſt 
firongly againſt the grantor. Reſp. A grant ſhall not be | 
conſfrued ſo as to work'a wrong. If this be conſtrued to 
amount to a deputation, it will be à Weng to the city; and 
farce the intention was to paſs an imereſt, it will not amount 
to an authority ;. And if an affignee commit a-forfeiture, the z Lv. 86. 
grantor ie not concetned; but if a-deputy commit a for- 2 L. 33. T. 
"teiture, this Affects his maſter. 3. Jae. Os and Saale caſe, % f lr. 
3 A leaſe was made of a mant, except waifs, eſtrays 289. 1 Jo. 26. 
an | 


'of al 


or ge 9 e. afterwards a leaſe was made 2 CT. 177. ante 
theſe, the: leflee of the manor made daily ; and this? 
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3 Ce. 97. .. 


| 2 — 
Tit. $90.20. 
f 244 a. 6. Co. 26. 
6.1 Yen, 56.. 

Cre. Car. 388. 


Lit. & 660. the deſſeiſee is remitted, yet a rent-char e iſſui "g "out of 
8 the land to the diſſeiſor, is thereby extinguiſhed.. B 


3 Ce. 59. l. 60.4 act be made void by act of parliament, it ſh ll, avail to no | 


3 Page 48 ſentation goes not ſo much as amount to a claim. ® He cited 
3 caſe betwixt Love and Jenes in this court 1652, which he 


| t . | VVV 
Serjeapt Evers ro Defendente. | 1. The leaſe is not good, 


% at will, the inconvenience would not be fo great. 5, Ed. 4. 
; - 3. 11. Rep. Auditor Curle's caſe. 2. The city have by the act 


than the a@ impowers them to do, it is void. Obj. It is found 
| - that they have power to diſpoſe. - Reſp, That finding it is 
5c, 51. 1. contrary to an act of parliament, and therefore it is void. 
Vid. 9 Rep. The Counteſs of Shrew/bury's caſe, 3. It is not a 
good appointment, becauſe the city intended to paſs an inte- 
feſt. vid. 6 Rep. Sir Meyle Fine lies caſe. Co. Lit. 301, 302. 
A conveyance ſhall not enure to acontrary end than it was de- 
ſigned for. Vid. 10 Rep. 57. For the finding of the jury. 4. 
The verdict is, that the city have right to diſpoſe,” &c. but 
the x ry do not find that they have a right, 1 loft. 14 


Sihich's by rockers deen more erg: . Ther bnd —"Whes 
the defendant had notice of the grant made to the plaionff, 
but they de not ſay by whom! it was given, Vide 8 Ren. 
Frauncer-caſe, and 3 Rep. e caſe, wy forfeiture with 12 64. . 
outapreciſe notice. Co. 94. 4. 
Windham pro Defondente. A grant aol amount to 2 | 
Licence. 2 Rep. Buckley's cafe. 11 Rep. 48. Ot, Hob. Rep. 
Calliſon's caſe, a bag will ſhall amount to an — intment, Fry 2 55, b Bo 
by 43 liz. Reſp. That had the Help of an 28 ü Farben ® Ch 
But here it is found that the city has the diſpoſing „„ 
office, and yet they are not officers themſelves, fo that they 
eamot make an aſſignment or à deputation of what ' they 
have not ; no min can grant what he has not, And here 
the ſecond grant was made upon a ſuppoſition, that the firſt . 
was void for non-payment of the rent reſerved, which can- 
not be, for no rent can he reſerved out of i it, fo that the fe= 
cond grant is void. And all the court took it, that the ver- 
dict was good and cetta in enough, and that it ſhould be tak | 
en by common. intendmen ; and that the word having was a 
ſufficient affirmation, as well as the, wdrd- licet, Plow. Com- 
120. Anda diſpoſing power comprehends a power to make a 
leafe ; and this office may be granted for years: Nor was 
this made. a queſtion in "ee but the ſeizing without office . 
found: Nor is it an office in which the adminiſtration =: 
juſtice is concerned, but a truff, which is demiſable, as the 
office of Aulnage, Priſage, c. nor is any attendance upon a * Page 4 40 
court fequiſiie. And it appears by the ſtatute 6f 21 SHE. >. 
that it is . And Baron Nicholas held that Sir George | 
Reynolds caſe, Rep. 9. was not law; for by the ſame rea- ge. 96. 2 
ſon that it could not be fanted for years, it was not granta- Poft 
ble in fee, for there is dle ſame inc ond enience. Plow, Com. . 7 
Nevibs caſe, ꝙ Rep. Countefs of 'Salep's caſe, 9 Kd. 4. 40. 
And if it be not a r leaſe, yet it may be a good appoint- 
ment. Vide Dr. « ah tr caſe, Hob. Rep... And evety grant 
ſhall-be taken moſt itrongly againſt the grantor j and wt res | 
magis valeat ; and 8 Rep. Fo#Seale, is no law; as Baron M. 5 Ci. . . 
chulas ſaid it "ad been adjudged; Br 22 H.6.A4 grant by one 3 10, 
| jointenant to 1 abt hall amount to a confirmation, And 1 Us 138. . 
there 14 dive re an office i is granted to one only, <=! | A 
an and his ene, or with a 
ide 11 Ed. * 39 H. 6. 34. 
Lord Prabreol's caſe . 22 Ge. 71. b. 
ep. Seignor Cromwels * 11 Rep. Liford's caſe, a the - 
7 __ of Aulnae i i pagers Les that 1 is an office 10- which a 
ſeal 
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Teer. Hill. #655. in Scnccaris: —_. 
deal belongs, Wich which the officer is emruſted;. Vide 17 

I. 4 eaP: 5: Void ltaſes have been held good appointment 
. vithin the ftatue of Charitable uſer ; ubd judpment was give | 


4 P . [4 
* — 
: I ; +3 4 oe 
y . 


e N All miniſterial offices as this js, may be granced 
bse z ears if no cuſtom! be to the contrary. @ Jo. 126, 127. 
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Wh alſingham envers Sir Henry Baker 
d the (Attorney General, — 


T e FN bitt of review to reverſe a dectee made in the Ex- 
* IL«chequer- chamber, the caſe was thus, viz. Sir Frantes 

— Te being ſert ed of the manor of Faſt Peckham in Kent, in 
tall, the reveifion being in the crown, ex dim Regir; and 
: Allfo of the manor of Hunton in Kent, in fee, cotiveys over 
; 84> the manor of Peckham to one Moulton: in fee, and to ſecure 
hi title, conveyed to him alſo the'manor of Hunton, who 

” reconveyed it to F/yat,: with a proviſo, that in caſe he ffiould 


| be diſturbed in his enjoyinentof Peckham, that then he might 
| ee Inco the e ee, Afrer this” Sir" Pains, 
©. Wot becomes attainted of high-treaſon, and his manors 
- .and lands thereby forfeited to the vrown ; the king enters 
+. and ſeizes, and from him by mean conveyances the ma- 
nor df Hunton came to the defendant fince the forfeiture; 
Aud the manot of eaſt Peckham, with the condition annext, 
„Page 50 *wai canveyed to the ariceltors of the plaintiff Wallngham by 


me ſaid Miz before thut attainder ; and it was much con- 
_ » *. refted concerning the plaintiff's title 0 Munten; oy . 1 
dill preferred by the Attorney Gehetal againſt the plaintiff and 
2 - - * Moulton, it was decreed, that the defendant ſhould be no 
- _* __ _Fafther ſued or moleſted for the manor of Hunton, foraſtnuch 
4s the king had covenanted to fecure Baker's title to it; and 
1 to this bill the eee ＋ Becauſe * is wor 
. 46. „ made a party, who js the principal party concerned in the 
2 a inteteſt, aud is <6 hive the denen thereon 2. Becauſe the 
._- plaintiff nas only an equitable intefeſt, by fotce of the con- 
©, ditioh, in che manor of Hunton. And upon the debating of 
this gemurter, it ſeemed to the covrt that the * Was a 
pPrtopet party to the bill without Mouton, becauſe the plainriff 
8 ogra and one againſt om wes noe was; and 
6 & 25. . by this bill the plaintiff does not ſeek to recover any thing, 
x | Hut to be diſcharged only. Vid. 6 Rep. Ruddoc ł's cab . And 
for the ad. Obj. An equitable inteteſt is as available in a 
: court 


{ 


(2, oh 


N . court of equity, « ans eg 8 is at emen law, E. | AF 
Adjoratur: 5 | 


Afterwards i in Faſter term 1638. As covit held There: was 
80 cauſe of Jemvrrer, 'and it was over-fuled,. and t the parties 4 
proceeded to the hearing of the cauſe the merits. wette -E 
ut fupra, with this, that there 225 3 32 fürth er ground for | = 
the decree, 7 that it N to the court, that Baker 
and his ar ſtors had been e Beffion 60 years, and that 
there were fines and non- $ aſter the condition broken 
and the entry of Maullan, and. therefore. the court Gerke 
as aſoreſaid. 
The cauſe being opened and debaied, the olaimif & coun- 
eil urged, that there was no fraud or truſt in the reg but 
matter of Freehold ld and inheritance, which is er for 
trial at law, and not for a court 2 equity, without 4 =, 
at law, eſpecially in this 77 ſe, en none. of the 
fires are entituled to As privil edge of of this tout, but - 
5 in 22 of a eqns with the king, de preſervè 42 
king s interefl 15 1s 4 Þ8 Ped er * and there is no reaſon 


that a third perſ. on ſho recldle a ri at law betwiz 
tw6 others, w the 8 doe? not at all concern dad 
of them; andif if th en no ſich covenant, it would 


not be denied bu 1 at 17 ecree vught. ſo be reverſed. 

On the other ſide it w all urged, that t his was a court fo 

t e kings revenue, as well as a cotitt fe equity 5 and that it 
may and oſten does . determine matters in fait, where 


# the court has s a Jerich ion without 7 in at law, w a 5t 


2 proofs are full, without doubt or ulty, 45a cu 
for multure, tithes, and parcel or not parcel ; and there are 
many | preſjdents.in court to this purpoſe : and. they cited | 
. Napper's cafe 13. a. or two preſidents in alike caſe, Pola, a. 

= * in Sa the other in this court, And the Lord 12 @. 4 | 
Hantington's ca ſe, Hob. Rep. They ſæid there were but wo Hab. og: 
grounds to revetfe decrees. the one for matter 2 5 
the body of the decree, the other for. new matter a | 
ſince j but, for want of propf no'deeree can be wo - Bt iy. 

that is a thing, that reſts in /erinio judicis, and does not appear 
in the body of the decree; and the propls after a decree are 
no more to be be pans then the verdi& of the jury apom s 

writ of error; and they offered many;preſidents. to this pur- | 
| pole, which the court ordered to 9 to the codacil 2 
of e W to. * eee, IF, Yea = 
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Ter. Prin. 16335. in Scaceitio. 


Aſterwurds in Trin. Term the chart delivered their op ind 
ons. Baron Parker was for affirming the decree, Baron NF. 


tholas and the Chief Baron for the reverſal of it, and | it was 8 


reverſt accordingly.” 


| 1 Nicko!ar, No equity appears in the body of the dz 
ne and therefore no court of equity can decree it. The 
of 


Ear Worcefter* s caſe, and Sir Molle Finch's caſe, in Chan- 
cety, Mich. 41 and 42 Eliz. 4 loft. AF Nor i is there here 


any equity in the bift; 1 „ 
| Dp; is 2 court for the revende; 1 0 ; * 


Reſp. So is the Latin court, but that court t will be” to 


little purpoſe, if all things ſhall de determined on the Eng- 
Tifh fide. 2. No matters of freehiold are determinable in equi- 
ty. 3. Matters proper for the determination of the common 
law, are not detetminable in equity. 4. This decree isa 
breach of Magna Charta, which enaQts that trials ſhall be oe” 


fares, & per legent terre. 


The miſchiefs that would enſue, if this courſe were ano. | 


ed, are theſe. f. Tiials by jury would be ouſted. 2. A 
jury can have better cognizance of matters of fait, being 4 
witinets than the court, and may Judge better of the cel 
tity of the witneſſes, & c. and writs of error and attaint would 
be put out of doors. 3. At law if a man be caſt; he may 
have an action of à higher nature; which he cannot ye 


here, if he be once barred: 


Obj. Matters of freehold have been mise here. 


Reſp. That is. againft the caſe of Sir Moyle ' Finches cafe. 
aboxe cited, and many dills have for that eauſe been diſmift. 
* Page 52 Obj, But there are preſidents. ; 


Reſp. None of the preſidents that have been e | 


come up to this caſe in point; but that in Hill. 45 Eliz. 


which is a preſident without preſident ; and if there be one 


or two more, that might countenance ſuch a decree as this, 


two or three pre W518 ought not to prevail sxeinſt his fun- 


damental rüles of law. 


Chief Baron. He held that the court had a JurifdiQtion of 

the caufe; but conceived that the decree was erroneous for 
matter apparent. 1. He ſaid there was a title paramount 
the king, by virtue of the firſt condition, which avoids the 


king's title, 4 Rep. Sadler's caſe, and 3 covenant ſubſequent 


cannot control that in law nor in equity. The reaforis 
given in this decree confound it: Deerees Eg One 
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quity ; there may ba eq; 
for the party ; andthe one- ot tak rantage” of the n 
other's equity: ſo that this equity does not ſtand upon its SY 
tight bottom. It is not redfum & juflitia, but pbliquum, 89 | 

the decree was reverſed. er ae Ea ron, Pave | 
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| John Hays and others Plaintiffs, 5 verſus Edward = 
Harding and others Defendants, &y Engliſh Bill. 3 


5 The Caſe. 


1 ; 


(x) FI HE kivg by letters patents bearing date the 22d of 
| May, Anno Domini 1637. for preventing and reform- 
| ing of: abuſes in the trade of Soap making, and the better 

overnment of that trade, did ordain there ſhould be in 
Ingland and Wales, one ſociety or body corporate of Soap. 
makers, by the name of governors, aſſiſtants and common- 
alty of the ſociety of Soap - makers, to continue for ever, 
vho had thereby power to eleR officers ta ſearch for, and try 
all materials, and wares, and weights and meaſures, and to 

break, burn or deſtroy all found ta be, or ſüſpeded to be 
falſe or adulterate; and that none not free of that ſociety, 
"99 a ſhould uſe that trade without admittance into the ſociety, 
pon pain to forfeit all the ſoap they ſhould make; and that 
| all perſons to be admitted into the ſaid ſociety, ſhoyld take an 
oath for their good demeanor and obedience to the ordinan- 
_ ces thereof; and that all that had uſed.that trade for ſeven 
years, ſhauld be admitted upon a reaſonable fine ; for which 
Charter of. Incorporation they gave the king 43,0001. beſidey 

6 d. a tun impoſt upon ſaap ; and divers ordinances and by- 
las were made by the corporation, and confirmed accord- 
ing to 19 H. 7. And amongſt the reſt, That any perſon that 

had ſerved as apprentice therein for ſeven years, might be 
admitted. The plaintiffs were of the corporation, but not 

the defendants, nor had they been apprentices for ſeven years, 

but uſed the ſame, tho' brought up. to other trades ; and 
for uſing thereof, their goods and veſſels were ſejzed, &c, 
whereupon they brought their actions at law which were 

. yet depending. . 8 

Ny Whether this were a good Charter of Incorporation, or a 

monopoly, within the fatute of 21 Jac. cap. 3. was the 
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ber dete 1656, i in ee 

is urged for the e That Soap-making 

2 * oo the act of Gr a Ge cap · 4 But 1 concewe that 
it is within that ſtatpte, for it ia an 38 and manual occ 

tion, and .requres great ſkill and labour ; z and the 5th of 

is beneficial law made fra bono publics, and therefore myſt 

have a liberal and favourable conft 


wy manual occupations, for without that the common-- 


wealth cannot be well ſerved; and Allis law has ever. been ex- | 


1 8 in a large ang beneficial ſenſe. Paſch. 13 Car, in 


Appletoft verſus Stuten, An aktion of debt Py] 


brought. againſt a Tagger of Points, for 1 15 that trades nat 


having ſexved, &c- which is a trade of oy and mean 5 6A 


cernment, to which he pleaded the-cuſtom of Londap, Tha 


a man who had ſerved an apprenticeſhip to one trade, Fa. 4 
_ Exerciſe any other ;/ and the euſtoni found W 1 and; 


judgment given againſt him accordingly in Mich. 1 0 
| 1 Mich. 1 Car, Johnſon 2 iluerford, In THIN inſon Na 
tion ypon 5 Eliz, cap. 4. againft a Draper in Norwich 

uſing that trade, not having been an apprentice, &c, It was 
adjudged that he was within that ſtatute, within the word 
myſtery, which is a large and extenſive word; but the in⸗ 
formation was quaſhed, hecauſe it was not averred that he 
did not uſe the ſame trade a} the timg, when. the ſtatute was 


Ppafch 22 Car. Huttor's caſe, for exerciſing, the trade of 


| haſting knives in York, not baving ſerved as an apprentice, _ 
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js not. 
ofFli 


u8ian for the advaney- 
ment of knowlecge and experience in. all arta and myſleries, 


&c. In an ioſor mation for 11 months, one month was found, Not _ 


but nothing; ſaid of the reſt of the time; the court 3 
| doubted what ſhould be dave ig (hat caſe wh ether a. new ©, 


| trial or a repleader. 


5 18 
In our caſe Soap making i is an art, a mne A FRET. get. 2 50 


occupation, and: of ſo. long continuance, thet for.ought ap- 
pears to the contrary, it was in being when the ſtatute was 


dude, and is ag neeeſſary a trage ay others that are named 
dan ct: and conſequently, a by-law. or. ordinance to res 


ſuch as have Lu ſerved as e c. from, uſing 5 


ts is a gaod bye · lau, and copſpnant to law, - 
But admitting it not to be within the ſtatute, but t 


ün a new invented manufacture; it is then to be confi [> 


ed when it was firſt invented. If at the time of the pranks 
ing ibis patent, then tho“ it had been Ang th or 5 
poerſon, it might Joon been good natwith 


years, if not contrary to lau, or I i 5h commgge 
—_— 97.0. the ket n rs . 


— 


41 Jac. cap. 3, of monepolige, and would, hald 12 2 
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„ Ter. Faſch 1686. in Scacearig.” 
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Bot waving all this, 1 conceive this patent not to be 
ä 7 within the Tiid e monopolies; a thts Þ 
V. Vaugh. 344. I know yery wel that common and vulgar judgments run 
nich againſt all fuch patents, and*condetnn them before they 
5 — — them, as being contraty to the liberty of the 
_ ſubje&t; and the freedom of trade; but they that conſider 
"them better, gre not ſo haſty and raſh in their cenſures: 
for certainly upon a ſerious confideration all ſuch patents 
And bye laws as tend moſt to the well regulating and order- 
ing of trades, and the better management of them, ſo that 
the benefit of them may be derived to the greater part of the 
people, though with a prejudice to ſome particular perſons, 
have always been allowed by the law; hut patents which 
tend to the engroſſing of trade, merchandize and manu- 
facture, tho' of never ſo ſmall value, into one or a few+ 
Huaanuds only, have always been held unreafonable and unwar- 
8 Ce. 125-5. ramtable ;: and therefore Lagree to the caſe in 11 Rep. of 
- * Monopolies, That a grant of the ſole making of playing 
Fakes. 344: | cards to'one man, was a void grant, becauſe injurious to the 
public, in regard ſuch a grantee might ſet what prizes he 
would upon them: But our caſe is quite another thing; for 
here is an incorporation confiſting of many perſons uſing this 
trade, and there is liberty given to all others to be admitted, 


5 


- | Peff 108. 109. if they have ſerved their appremticeſhips'; and t hot they have 


not, yet with the corporation's leave they may be admitted; 
and this difference is grounded upon many authorities. | 
2 Ed. 3 8. Jo. de Bretaigneis eaſe, The king granted that 
all ſhips that-ſhoyld come to ſuch a haven, ſhould unlade at 
Fat. 348. 346. ſuch 2 plage only, for the better anfwering to the king's duty 
bf cuſtom. Phis was adjudged a good patent, and yet the 
835 merchant is under a ſtrict inſunction which may be prejudi- 


he. * 


x cial ts him, GT JC TE Mee it 

x A grant lately made to incorporate coachmen, and that 
none ſhould drive a coach without licence held good. +. 

Hill. 43 Fliz. in B. R. Tailor verfus Brown, Entr. Hill. 4x 

| El. Rot. 450. The king granted to the corporation of Wea- 
vers in London, that none. ſhould intermeddle in the t trade, . 
unlefſs he were of their fraternity ; the grant wWas held to b 
good, their being a rent reſeryed upon it; But becauſe the 

plaintiff could not prove that the defendant had intermedled 3 
jodgment was given againſt the plaintiff, 0 . 

Mich. 43 and 44 Eliz. in B. R. Hawkeſbead' and Ward, 


The king granted to the city of London, That all perſons 


bringing into London ſaleable commodities, ſnould pay ſo much 

$7755 fer toll; th was held to bea good grant; and yet generally 
ſpeaking, it may ſeem to be againſt the liberty of the ſabje&. 
5 | 1 . 


5. 5 - x. 


22 fl. 7. 689. Keile. _ It e that Pevenfley 
'in Suez; , part of the dutchyof Lancafter, was made a mem- 
ber of the Cinque-ports'by the kings letters patents ; and in 
the Cinque- ports the inhabitants have a 5 to be im- 
pleaded there, and not elfewhere: © 
The law is the ſame with reſpe to bye-laws; ſuch of them Reyes. 324-318, 
as ſerve for the waar: government of a a ſociety, are good in 446 f 
law. | 
Mich. 5. Jac. Buiger's cafe, i in B. R. There was a bye-law 2 
madd in a Jeet, that none ſhould receive any to inhabit there, % i 
that was not born in the leet, or had not inhabited there by | ; 
the fpace of three yeats, unleſs he brought a teſtimonial of 1 
his good behaviour, and ſhewed ir tothe conſtable, under a | 
certain pain; this was held to be a good | bye-law, Tod: yet it 
is againſt the general liberty of the 9 by which any 21 £ 11 Ce, $4. . 
man may go = live where he pleaſe. . Hob. 411. 
Mich. 21 B. R. Upon a return de by the city of 
London, of a Jab. Corp, for a Bricklayer, the court held that 
bye-laws might well regulate and order trades ; 25, that e 3 
baker ſhould bake nothing but white - bread, and another no- 1 Loo. OY 
thing but brown, &c.' for this is no "reſtraint properly, but 
an ordering of trade, and of this a prefideng was cited temp, Wo 
H. 4. one Gaſcoyne's caſe. | 5 
Paſch. 4 Jac. in B. R. A bye-law that none in London 
ſhould tive a-journey-man not free of the city, held good; 8 Funk. 247. 
yet ſuch-bye-laws tend to abridge trades, and the liberty of3 Lu. ks . 
the ſubje ; but being for the better enen of trade in | WE 
general, they are allowable. 5 1 
5 Rep. 63. The Chamberlain of Londoy's caſe, A bye. lav, | 
that every*man ſhall bring his cloaths to ſuch a place in Lon- GE 
don to be ſearched, and ould pay 1 d, held good, becauſe it_ 33 
tends to the prevention of fraud and falſehosd; io here the bs 3 "i 
grant being far the preventing of ſuch miſchiefs, and for „ bh 
well ordering of the trade, and denn them expert in OY: SO 
"ow exereiſe it, is a gdod grant. ben: 
9 11 Rep. The caſe of the tailers of [pſwich.” . 5. 
| Reſp. That cafe does not come up to ours, for Wee te- 
Avant there was 10 general, and againſt the | atute of 5 5 Eliz. 
2 4. 'Wherelore: he concluded: that " grant was good: | 


The Attorney Genera verſus Shirt. 2 * bh 


EE Aitwriiey Genetal at the ion of Sir Willian (2) 
Waller hes, * a bill in the Exchequer-chamber againlt cue poſt 211. 
* for | pr Shirt having imported nine tuns [and A * FA 
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5 9. | | Tor. Paleh, 1686. in en 


of vine ; io which caſe it yas urged; that the duty ought 
tohe paid as well as if there had heen ten tuns f for otherwiſe 
the king may æaſily be deſtauled of his dut v, for mere hants 
25 will import but ſuch quantities in every ueſſel on purpoſe to 
5 defraud the king; ſo that it is fraud apparent. And upon 
ill and anſwer (the ah gm in his anſwer denyiog tbe 
©...  . Frand) without an f ppg ſhewing of dente ſe. 11 
Maii, 5 Car. Sir! Man ler and 2 againſt Derricke,. 
fol. 292. and Paſch. 6 Cat. fol. Pe: and Mich: 9 Jac, fol. 
220. Sir T homas Waller verſus Fele, and 16 Jan. 13 Jac., 
Singkton and Gamar, and 28 Jun. 8Car.Sir William Waller con- 
tta Atliat, In the books of decrees in this court, (by which it 
* $46. 471. Wa that the cougt had declared ſuch importations ap- 
rent fraud, without proof; and declared againſt them, wing 1 0 
Fes notice accordingly to all merchants in all ports of f 
d) and. alſo upon the view of an ancient account in Mi 
16 Ed. 3. in this cout of. priſage taken upon the importation 
af nine tuns anly in a ſhip called the Trinity of London; the 
. Tf #18. 477. court declared this 10 he fraud apparent, and decreed priſage 
ic be paid; but if under nine tuns be "Agar, 1 10 tay 7 | 
1 06s 4 45 Was N agreed by the court. Fig 


| Hancocke dale Price, 


'4s * TN 9 for 3000 acres of waſte 7 li aſs, 169 6 5 
5 verdict for the plaintiff, it was moved in arreſt of judg - 
mt tha an ajectment does. not lie of waſte for the unter» 
harry what it means. 
. Baldwin pro Quer. There is « adverſity betwint 2 preeipe, 
| „in which the demand muſt be certain, and an ejedment. 
Lev. 58. i Cr. which. lies de Fomarie, de Cuiiagis, &c, of which à pretipe 
654. dath nat lis, 10 Jac. Nel ar ic e and Cheppel's caſe 3 ſo d Porn 
„ tiene afeimar um, Prige and Ward, Hill. 3 Car. Rot. 281, 
= 155 159. in B. R. fo of a cgei- mne, 1 Jac. B. Cumming and mr; 
85 : — 160-1 i6r fo of a boillary of ſalt, Mich, 36. and 39 Fr and Faimer-and 
1 Umphri#'s cals, eje Smant ap pecia terre, judgment i in that 
"27 caſe was teverſed in the 'Exchequer-chambgr ; but if it had 
bern de wee lerra containing ſo many acres, it had been well 
5 129 enouh : ſo eje d ment of a doſa of bang containing/fo. many 
ae 2 — 5 without — oumber of res, good. 3 Bev. 
Haftoe on the ſame fide. 2. The Wo * notice what 
| of. waſte ground is. Vide the ature of Merton, cap. 4. which 
5 ſpeaks de ugſſit, baſers & . vide 2 Ed. 6. the oye 
Ae, Yemen: mY eubicue, Mich. 30 and Ke 
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Tei, Palch, 1656. in Sees 


- cole, Aud How Ae Chil Jules cd er 
ment in 28 Rliz. where Hiefziane Firme was brought 


ck pro Deſendonts. 4 canvenient deſaription- and. gat 


tainty is requiſite; as de domo has been held ill for the un- 2 
certainty, 24 Jae. Boys. R. ant. Herren nnd Walter, de terra 


montana is __ ' and for, that cauſe upon a-writ 2 e 
gut of Helapd, a "judgment has Ion rexerſey, 
in Banca Regis, 912 ord and Mackdonngll'y gaſe, y 2 - 
ence deni the Jude Tag 16 Ed. 2. Wars, < 

went lies J. 
9 and — comprehend 


land of any qual 


the 
e 
= t - Pd 1 od aftermdrds. the. Ne of the | 


leaſed the WO an ae. k uagment of xl 
elite . 5 


baude wks base, 


8 Jos Lewis was outlawed. st the ſuit 4. Maven 5 


the om,ete was certified hers 1 2nd un inguifle 
tian a leaſe was found of 60 years, if ſuch 4 one ſhould fo 
lang live. Quterch horeupen appeared 38 ＋ eee ; 4 
—— tothe. en. and there way 5 


3 Defendants, . 1. Free. Boeauls 4 


[ec bave bean in 18 Cor, aud dee er ona of the 


22 Except. Tho inquiſtion. bes found + lafbadibe time 
of the qutawey, but not at the time af the inquifttion; which 
| Quight te have haen done, vide 2 H. 5. 33.) H. 3. 33. 
3. Except, The beginning and end of the term are inet 
fear, which ought to: be: M inguiſition! ought to, 60, as 
 Geridiy as an indi + 0 deckeapion, vide 5 Rep. #20. b. 
3-5. 4k, 12. Plow, Coen, 268. Co. fed, 56. As this in- 
4 quiſitian i 18 the. party grieved can have noc remedy, 
beqauſe bers n e plegd to, to avoid it. 
Vide, 4 Rep: Taluet a anſe, the fornp point. | 
8 eee of the 
Vet ky _ >» 
7905 b 24. 2 indeed, place, 6 Nope. 47s 
Obj. There is here no tenant before the court, for Cut 


tiere does not make amen) a title, vide Stamp. rerog. 
64, 6g. 37 Aff. RG, "7 5 7 


4 ; | Reſp, 


e weit- 1 1 
an Which tbe inguiſetion Was lake, recites t e la 144 * 


7* 


4 x 
. 2 * 
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quadam fatrica, and good 3 and. ia IF; Jac 4 {gra none, 


\ Lon, 09-fa,- 
2 Cr. 125. and. 


past 76. 2 Cr, _ 


654. Cent 
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th has | 
$q bete the ward ard wal is: une“ 
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4 Cr. 74. © b. 
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E Teer. Paſehz 1656. in Seaceario- ; 

= | © - Reſp; If he were to plead, he ought to make himfelf a + 
__ title; but this inquiſit ion is ſuch as he is not obliged to plead 
3 _- $6, elle MW 4 16/39; 8-8. co ES RS Ee os 
. But the court was informed that the defendant was dead, 
20 in duch he was, and no more was, done ſn it. 
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(5) Fe was outlawed at the ſuit of Jonkinſen, and upon 
©, © am inquiſition taken, the . ſeiſin in fee of 
8 meſſuage, and of ſeveral pieces and parcels of land in T. 
in the occupation of ſuch and ſuch, and found the value: 
A 16. they found likewiſe a ſeiſin in fee of two marſhes in T. 
| c ualſed by particular 8 value, and in mw 
a | occupation. Cory and others appeared 'as . -tenanfs ang 
ö . pan bg Ke 
: + Hardres pro defendentibur. The inquiſition is pncertain, - 
becauſe it is nat found how much of theſe pieces were. 
arable, and how much paſture, which-ought to have been 
| found, that the terre-tenants may know what in particular 
they are to have back out of the kings hands. 11 Rep. 5c, f. 
1 Vent. (96. Savil's cafe. 11 Rep. 25. b. Harpur's caſe de decimit, ill. De- 
tinue of a box with charters, ill without ſhewing their num- 
ber and nature, becauſe the thing itſelf is to be recovered; 
- _- otherwiſe in freſpaſs, Hill, 2 Car. Ent. P. 2 Car. Rot. 361. 
Ante 57. 1 Sid. Holmes verſ. Wingreve, De Crofto terre naught in eje ctment, 
229. 2 Cr. 124. otherwife in an aſſi ze, becauſe of the view. Tr. 23 Car. B. R. 
2 Sauk, 574. my Brown and Mehſter. So Rep), pre cent. guibus ver veribus & ma- 
note, 2 619.174. tricibut, without ſhewing how many there were of each, 
| naught. Mich. 22 Car. B. R. Moor and Clipſan's caſe. 
Allen 42. Sal. And Juſtice Roll there cited a caſe in 15 Car, in ejeQment 
e e 40 actes of land, meadow and paſture held naught; ſo 
367. contra. here in the cafe at bar. The marſhes are like wiſe uncertain- 
© _ by found; for the. certainty of acres is omitted: but the 
F. 6. court held the inquiſition well, and certain enough for the 
HNA. 191. marſhes ; and that an inquiſition might: be avoided in part, 
: and be good ſor the remnant, as here where ſeveral values 
F. 1 Sid, 183. are ſound; otherwiſe if the value of the whole had been en- 
© .  tirely: found, anq, judgment was given accordingly. © The 
court likewiſe heid that there was. a good terte · tetant, tho? 
1 it was only found that the land was in his occupation, and 
that they might join in demprrer, tho“ their occupations were 
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| Domini 1656. bak Scaccario. 


Sean his af again Porter. - 2 | 


HE c plaimitfs preferred a bill aid is l (1 
partly in their on right, and alledged themſelves to 5 
be debtors and accountants, and partly as adminiftrators tio | 
the wife's mother; but did not alledge to be a debtor and 3 
accountant. The defendant pleaded ane in the dn * 4 5 A 
in 23 Car. | I a 
Hadres pro Quer The oullawiy ſo 415 es it con- 3 "i 
cerns the protector, is pardoned by the general parden. But, . 
fer curiam, the plaintiff -ought to haue replied, and 3 . i. 1.4 
made himſelf capable to have the benefitiof * pardon, on” : 
ſhewing that he was not a perſon excepted. - | 
But the plea is Jl, to alledge outlawry in Yb 1 RD. 
when he and his wife ſue as adminiſtrators, . &c. to which 27 == 
the court agreed, but ſaid that the mother of the wife 
ought: to have been alledged to be a debtor and accountant, | 5 
elſe the court has no jutiſdiction; and the reaſon. is, becauſe Poſt, 166. 
it is preſumed that what is recovered mult go in ſatisfaction 
of the debt owing tothe king, and muſt —— DAY 


* * 


William Preſton at Thames Mercer. | wy i: „ 


1 N meien, vi ts ares, Ke. the Plaintiff 3 hah the "LA3- 
defendant the 3oth of Sept. 163. and divers times finde - 
till the 3d of Nov. 1655. with force and arms, horſe-dung, *.' _ 
dirt and other filth ſo near the walls of the plaintiffs dwel- + © © | 
ling-houſe in London, in St. Butolphs,Biſhopſpate,in the ward x 
of B. did put and lay, that the ſaid walls became rotten, * + > - . 4 
waſted and broken. And alſo that the defendant the. 30h * 
of Octob. 1653. and divers times aſter till the exhibiting ol 
| the bill, with force and arms, fifth and ſtinking water, being | 
in d the 188 8 one 1 — near ade to bs ; 
| Nr 1 i 


Ter. Fri: 66: in Soaccaries: H 
plaintiff 's ſaid did make to run ; which. dale water 
did pierce pies” the ſaid e of the plain 
tiff; und Tank into the plaintiff s cellar ard five of office 
part ' of the ſaid BENE 's houſe; to the plaintiff 's damage 

of 60 l. Upon not-guiſty — was  verdi. for 
the plaintiff, and 101. damages given. 
Hardres moved for the defendant in arreſt of judgment. 
1. Becavſe the place of laying and putting g the filth is omit- 
ted; nor is there any place alledged where the ſtinking water 
was made to run; for it does not appear whete the defendant's 
yard is. Now this ſtinking water is the moſt material thing, 
in the caſe, and rhe cauſe of all the plant iff s damage; and 
„ thereſore a place where, &c. ought to 4 ave been alledged, as 
in 6 Rep. 47. Lien del Aﬀſets, 4 Car.. . . verſus Hag gent. 
: In debt ter tent upon a leaſe made in Bt Mary le Bow, Len- 
don, of an houſe, the place where the houſe ſtood was omii- 
ted; and for that cauſe 1 was arreſted after a ver+ 
24 82.86; dis kor the plaintiff, vid. Rop. 114. 8. 121. 4. 1t Edit, 
W 14 148. 2, The action here brought is an action of treſpaſd wi & 
3 mis, whereas the plaimiff ought to have brdught at action 


88 5 „ 


man cannot commit 4 t » in his own ground wi & 
armir. Ii a man break of pus down a wall in his own ground 
| whereby another mand ground come» to be overſlo n, action 

. the caſe lies and not an action of tfgſpaſs, J N. 2. AQ. 

3 = 38. And Paſch. 12 Car. B. N. Batr. Hill. 11 Car, 
Rot. 47. Forber verſus Hayes, Action fur ie caſe, quart 
nun fregit, de. lies well, umteſe it appear that it was 

| -Þroker in the 3 own ſoil, and then trefpaſs, &t. 
3o here. V. Dy. 850. b. pt. 83. ſeems an aſſan, not caſe, 
E mould he where the tort is as hete not on the Third 
ground. J. 3 Cr. 84 5 

Atkins pro Quer. The comic of the place i is not mate- 


I.. 189, 188. rial. It mah be taken te bv in the ſartic place that was be- 


| er. 52. fore alledged, Hob. Rep. 20fl. iſt Edit. And if that ſhall not 
1 be preſumed, yet the venue coming. ſrom one of the placts 
4 Cr. 589. Judlcerh, Hob. Rep. Geg/#s caſe, 189, 190. Where a way 
J. 7. 2 1. was claimed by preſcription; the venue came only from the 
#67. Jia. pee where the tort was laid, though the way went through 
- _ three: ſeveral townlhips. And fot the action, ireſpafs is 
9 Ce. $0.6. proper in this caſe,. or nee 92 wrong done vo the pint 
S'yt. 398. 399-, in rotting his walls. 

Heb. as 150. . 'Herdrty. The caſe of > way chat hav been cited.iv ægainſt 
the pla intiff, for there iſſuo vvus not tien upon the —_ | 

Yeo. an eue ; if it had, the court held that the venue 
Js - © have been awarded from all three Places, for that” all 1 
material. The 


4 upon the caſe; for 3 lies bot in this oaſe, becauſe a 
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Ter. Trin. 1636. i Genie: © 
The court ſeemed to be of opinion againſt the ban; 
| bat adviſed the parties ro agree 1 5 und fo it was referred 
to arbitcement. © But the reference proving ineffeQual 5 the , . Dy- 260 l. 
court gave judgment at laſt 776 3 after 1 855 waver» 3 cr bas. 
ing in opigion and arguings pe 1 | 5 


The Protector Saint Sir Thomas Alvficld, 


"IR Thomas A be ing feqveſlered "for recuſiney; and (3) 
two parts of his lands ir Buckinghamſhire ſeixed; in 
Eaſter Term laſt he came in and pleaded that the pofſe men „ . 
of the two paris ought to be no longer detained from him; . 
for that he ſaith, that he is no rec@ſant, but is conformable 54-25 ol 
to the reformed religion and dofttine thereof profeſſed in 
England according to the laws in ſuch caſes made and pow 
vided; and that he never refuſed to take the oath of 
ration ſpecified in the ordinance. made the 19th day-of Avg. 
1643. and for proof of ſuch” his conformity, that on the 
22d day of Septemb, 1655. he took the, ſaid oath according Reym. 391. 465- 
to the ſaid ordinance, as by certificate and oath appears; and 2 6. . 
that he hath frequented the publie 3 of God in the 
-pablic places thereof, and been preſent at the Te ordi= 
. nances of prayers and preaching there, as by affda vit — 
" #ppeareth. All which he is ready to aver, and thereupon ' 
prays to de diſchurged of the ſaid equations end rem ot 2 
do his poſſeſſion of the premiſes. 7 8 
' Wherevpon the Attorney General eraved advice of the 
ecurt. And the doubt was, Whether or no conformity by 
- a recuſant convit were now 1 diſcharge ?* For that the ſta- 
tute of I Jac. c. 4. direQs that ſuch conformity he regiſtered _ 
| e d to the biſhop; and biſhops' are _ dals out 
of the W | 
— fro A field. The a gives two parts to the 4 
| kill conformity, y one chuſe ; and by another 3 this 4 
Ss y muſt appenr by the biſhop's certificate. But 
a — biſhops and alf powers and authorities committed to 
1 fu taken away, whereby this chuſe concerning the 
ate is in a mutther"adrogated, yet the reenlant's 
power of conforming js bot teten away; and then; it is now mo. PR” 
to be taken a8 if it Had been ena ted, that the party thould 
* forfeit two thirds t conformity, aud that no no proviſion had 
been made how lis cunfortnit) ſhould appenr. In which 
3 conformity muſt be tried by the common ſaw, and not 
by certificate ; For wherever a ſtatute law gives or provides 
any thing, the common da ſupplies all remedies 
requiſites. 
The 
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* Thie ſtatute of 2 E. 6. of tithes, gives treble damages, 8 
=_- 1 but does not mention how, nor in what court they ſhall:be + 
= Fg. 195. recovered: In which caſe the law ſupplies it; viz. by action 
= a at common law and a trial by jury, as appears Co. Magn. 
| Chart. upon this ſtatute. OO © 
7E. 6. Dyer 83. a. By the ſtatute of 32 H. 8. tithes are 
made a lay-fee. How by expoſition upon this ftatute they 
all be demanded, tried and recovered as lay-fees. So here 
the ſtatute allows of a conformity. to be a diſcharge; but 
does not provide how this eonformity ſhall be proved. Why, 
the common law ſha!l ſupply that. „ 0 EO re 
2. The commen law is the moſt ancient, general and 
fundamental law of the land. And the privileges of the 
church derive themſelves only from the indulgence and fa- 
vour of princes; and they had no foundation in the ancient 
common law ex. gra. Sanctuary, and ſome particular trials, 
that are leſt to them. And although the privileges of the 
3 church are confirmed by divers acts of parliament, that 
binders not but that there was an ancient common Jaw, in 
which they had no bottom. . 


1 Nut. 7. gH. 7. 2. Profeſſion of religion is triable by the biſhop's 
l Oe. certificate; yet if the time of a perſon's becoming proteſt 
| come in queſtion, that is to be tried by the common law. 
45 E. 3. 18. 50 E. 3. 19. So general baſtardy or ungues ac- 
1 Vent. 95, Couple en loyal matrimony is triable by the biſhop's certificate. 
1 Lev. 41. But ſpecial baſtardy, as whether one was born or begotten ; 
Cans. before eſpouſals: Or whether a woman be a man's wife or 
: not: Or whether ſhe were married, io another before: 
'Theſe matters being ſpecially alledged and put in ifſue muſt 
de tried per pais, be 8 10 
þ Sid. 390. 41 E. 3. 37. 11 H. 4. ſo. If the baſfardy or profeſſion 
= of a third perſon come in queſtion, or of a perſon that is 
dead, it ſhall be tried per pars. - ff.. ens. 
By all which inftances it appears that the law of. Holy 
Church had bounds ſet to it; and that it took place only in a 
| _ © caſe of a general allegation. of baſtardy, profeſſion, loyalty. 
4e matrimony or divorce ; and that only ſo long as the par- 
ty was alive and a party to the ſuit. And that in all other 
caſes the common law retained its juriſdiction; and more 
eſpecially it ought in this caſe ſo to do, where Holy Church 
bad no finger in the pye, but by virtue of a clauſe in an 
- _aQof parliament, which is now repealed. |} 
3. It is a natural and neceſſary implication in all, laws, - 
which are nothing but refined reaſon, that no man ought 
tio be puniſhed more than his offence deſerves, but ferundin 
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.. In Trin. 1656 in Scaccario 
qualitatem per ſonæ E quantitatem delifii; and this is the voice 
of Magna Charta itſelf, cap. 14. _ + x, 5 

4 Rep. Copyhold cafes, If a lord impoſe a grievons fine 


upon a copyHhold tenant upon his admittance, the court ſhall Ce. Zit. 59. ö. 
judge upon a trial at law, whether it be ſo or not: And ſo : Re. 563. 4. 


it has been often held. . * SR TY 

Fi. N. B. 75. a. If a man be amerted for a treſpaſs. of ati 
offence outragiouſly, a writ de mdderata miſericordia lieth, to 
the end that the reaſonableneſs of it may come in queſtion. 

So here; the intent and meaning of the Jaw was to intro- 
duce unifotmity in religion, and to puniſh ſuch as offend in 
diſſenting from the religion eſtabliſhed, ſo long as they con- 
tinue obſtinate: And this appears by the caſe of Hereſie upon 
the ſtatute of 2 H. 4. c. 15. If a hefetick convicted would 
recant; he ſhould be received, and not be puniſhed ; but if 
he relapſed; he was to be burnt without more ads. So that 
that law conformed itſelt to the law of God, who wills not 
the death-of a finner, but rather that he ſhould repent and 
be ſaved. And therefore it would be contrary to reaſon and 
the law of God; not to feceive an offender upon his repen- 
tance ; or to deprive him of the benefit of his repentance. 

4. If there be ho means for a man to have the benefit of 
his conformity, there will be a faifure of juſtice, which muſt 
not be preſumed. Nullum eniquum in lege pre ſumendum eft. 
In ſuch caſes the law will ſtrain hard to come at right. 
6. Rep. 47. b. Dowdalk's cafe, debt againſt an executor, 
who pleaded pleinment adminiſter ; the jury may find aſſets 
in Ireland, or in any paft of the world, becaufe otherwiſe 
there would be a failure of juſtice; | | 
Is E. 4. 14. 10H. 6. 14. If in debt or treſpaſs a mat- 
ter ariſing beyond ſea be in iſſue, the trial ſhall be here, be- 
cauſe elſe the matter in queſtion would fail of a trial. 
21 H. 9.6. b. In debt upon a bond to perform the cove- 
nants of a leaſe, by which oblations were demiſed. If the 
defendant pleaded, that beſote the day of payment the pope 
had reſumed the priviledge of oblations, fo that the defen- 
dant could not enjoy the benefit of his leaſe, he muſt alledge 
this in ſome place in England, to the end that it may be 
tried; elſe there would be a failer of right. . 

2 R. 3. 4. In treſpaſs for taking of goods, the defendant 
pleaded à will by which he himſelf was conſtituted executor, + 
and ſo entituled himſelf to the goods in queſtion, which had 
been the teſtators. The plaintiff ſaid, that after the will made, 
| whereby thedefendant was appointed to be executor, the teſta- 
tor made another will, __ he appointed the plaintiff to 
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be his executor. The defendant pleadedthat the Pope by his 


* 


bull had delegated ſuch a one to examine this matter, who had 


by ſentence adnulled the will, by which the plaintiff claimed. 


It was reſolved, that becauſe this matter was not triable by 
the certificate of any Biſhop of England, io whom the court 
might write, that therefore ſome matter muſt be put in iſſue 


triable per Patriam; ne deficiat Fuſtitia. As in caſe of a 


deprivation by the court of Rome; or in caſe of a Quara 
Impedit againſt the Archbiſhop of Canterbury, if the ability of 
the perſon come in queſtion; theſe ſhall be tried per pars and 


they ſhall not be tried by any inferior ordinary. So if a 


rest f in the order of St. John of Jeruſalem be alledged, 
ecauſe there is none to whom the court can write for trial 


ol it, it ſhall be tried per pais, And the reaſon of all theſe 


caſes is, left there ſhould be a failure ef juſtice; Though theſe 


things are in their own nature triable by the biſhop's- certi- 
ficate; yet where that cannot be had, they ſhall be tried per 
puis. How this is the common law of the land, and Magna 


Carta ſays Nulli negabimus Fuſticiam, 


Har tonod contra Pury, Mich. 1649. in B. R. in Eiaclione firm, 


Entr. Hill. 24 Car. Rot. 78. The queſtion there was, whe- 


ther or no the tythes of a parſonage were extendible by virtue 
of the ſtatute of Weſtm.. 2. Becauſe now adays there- can 


be no biſhop's certificate that the defendant uullum Habet lajs 
cum feodum. But it was adjudged, that they were extendible, 


becauſe it was only the permiſũon and indulgenee of princes 


to give ſuch a priviledge to the elergy, becauſe of the biſhope 
who had a ſuperintendency over the clergy; but that now 


epiſcopacy being aþoliſhed, that privilege vaniſhes: and that 
tythes for the future ſhall be ſubje& to the rules of the com- 


mon law. And the rule in Slade's.caſe 4 Rep. is -recurren- 
dum a extrordinarium, quando non valet ordinarium and 


in confemili 725 conſimi le debet eſſe remedium. And it was held 


there likewiſe that where a biſhoprick is taken away, that 


| | | es baſtardy and ungques accouple.in loyal, matrimony &c. 


all be tried per pars ; that there may be no failure of juſ- 
tice. So I fay, in our caſe; conformity muſt now be tried 


by our law, becauſe there is no biſhop to certify it. 


Atkiner argued briefly on the ſame ſide; Sed non conſtat quid 
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After trial and a verdiẽt for the plaintit | ved 
in arreſt of judgment, that there was a_miſtryal in the caſe; 
and that the ven. ought to have come out of Herefordſhire. 


1. The iſſue ought to have been tried in Herefordſhire, be- | 9 5 
ing the next Engliſh county and not in Monmouthſhire, up- Trial — 
on the Statute of Rutland, 12 E. 1. for authorities, vid. 2%: 
Fangb. 405, ñãd 
411,412. 


Fitz,. Juriſdict. 53 Aſſ. pl. 382. 14 E. 2. Bro. Judgment, 131 


19 H. 6. 12. 11 H. 4. 12. Bro. Cinque- ports, 8. 24 E. 3. 42. 408, 


21 H. 3. 34. Plo. Com. 220. The ſtatute of 27 H. 8. does not 
alter the law, which makes Monmouthſhire, as it is com- 
monly called, an Engliſh county ſee the preamble of the 
ſtatute. Nor does that law make it indeed an Engliſh county, 


it remains a Welſh county ſtill; only the courts of lau in 
England have a juriſdiction given them in Monmouthſhire. 


and it were expreſsly made an Engliſh county, yet ah iſſue 
ariſing in Wales could not be tried there; the conuſance of 
juries in Monmouthſhire is not enlarged, Plowd. Com. 129, 
RL MCT TT CT LT TN 4 
Object. There are preſidents of ſuch trials. 


o 


1 


the trial ought to be in Hetefordſhire, as appears by the 399, 4 


books cited, unleſs it were by confent, vid. 36 H. 6. 32. nor 
is this ven. well awarded; it is awarded of the neighbour- 


hood nex t ajoining to the place where & c. and not de cor 


fore Comitatus, nor from any particular place in Monmouth- 
ſhire, vid. Plowd. Com. Stradling and Morgan's caſe.” Paſch. 
'q Car. Ri ſam and Goodman's caſe, Rot. 25. 12. B. Com. Hob. 
Rep. 266. and prayed that judgment might be arreſted. 
Jones pro Quer. Monmouthſhire is an Engliſh-county by 
the words of the ſtatute. Nor is this a priviledge, but a 


* 


on, Plo. Com. 59. ibid. 208. 3 H. 7. 4. As for the a9 points 
the awarding of the ven. is dertain enough, vid Raſt. Entries 


- 


267. Adjornatur. \ | „* 

Afterwards in Hill. Term. 1656. Porwis argued pro Defen- 

dente and Jones pro iet. OOTY 
| f 1 x > 8 13 F MM. 8 A . Pownn by ; 
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- 


the 


| Vuugb. 416; 
burden. Statutes made for the advancement and further. . 
ance of juſtice ought to have a large and beneficial conſtructi- 5 Ce 14. & 


- 


TI Reſpaſs & ejectment of lands in Brecknockſhite. Not- (4) 
guilty pleaded, and a ven. 5 e 7 | | 
athſhire, being neareſt to the place where the lands lay. 

Aft 104 5 by Griffith moved 


_ 


Reſp. They paſſed /ub/ilentio, and it was an uſürpation, for Puf 89. Fab. ; 


£ 
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P, oi. The ven is not awarded from any certain places 


Plo. Com. 200. b. acc. 22 E. 4. 3. In treſpaſs de prox. hun- 
diredo. And there is 4 miſtryal. 16 ? | 


| r that Monmouthſhire is 
not an Engliſh county; he cited and relied on theſe books, 
viz 7 Rep. 21. b. Com. 129. the Stat. of Rutland. 6 H. 5. 


Juriſdict. 34. 13 E. 3. Juriſdict. 23. AM: 382. 1 E. 3. 14. 


19 H. 6. 14. 35 H. 6, 13. 30 H. 6. 6. b. 3 E. 3. 20. 6 H. 


Jones pro . Returns of ſheriffs are favourably ex- 


pounded, 39 E. 3. Bro. Return, 56. 21 H. J. 19. And the 


Words of the ſtatute do make this an Engliſh county. The 


king has a prerogative at common law in trials of iſſues; and 


an act of parliament does not put him in a worſe condition 
than he was before, unleſs he be named, 7 Rep. 14. 2 H. 7. 3. 


And the ſtatute adds more land to Herefordſhire, out of 


which juries do frequently come. To this Powis anſwered, 
hor by the expreſs words of the ſtatute the lands added to 


porpoſes which words are not made uſe of with reſpe& to 
onmouthſhire. 3 | SEE 


Ta Trin. Term, 1657. udgment was arreſted, 


Herefordſhire are made part of the wage of to all intents and 
ſe 


— Baron Nicholas and Parker held clearly that the trial in 5 


Monmauthſhire was a miſtrial ; for that Monmouthſhire was 


but made an Engliſh country by the ſtatute of 2) H. 8. within 
time of memory, and trials in frox Com of iſſues ariſing 
in Wales have been time out of mind and at the common 


law. So that a place newly made an Engliſh county can- 
not have ſuch a trial, no more than in Plo. Com. Rice T ho 


mufs caſe, liberties time out of mind ſhall extend to a place 


judges in Sergeant's-Inn. 


| T. an Engliſh bill for multure, due to the plaintiff's mill, by 
v 


newly taken in. Accordingly judgement was given for the 
defendant ; and this they ſaid was the opinion of all the 


Re IS... gk : 


Vaughan againf Manſel. "= 


2 


irtue of a cuſfom that all the inhabitants in H. where 


the plaintiff's bill is, ought to grind all their corn, grain, 
malt and oatmeal to be uſed or ſpent, at the plaintiff's bill. 


after anſwer and depoſitions in the cauſe, the queſtion upon 
the hearing was, whether this was a good cuſtom or no? 
Becauſe (as was objeQted) that (as the cuſtom was laid) no 


man could uſe, give or any way diſpoſe of any corn or grain, 


but ſuch as was ground at the plaintiff 's mill; which 


ſeemed unreaſonable. The court ordered preſidents to be 


\ ſearched 3 


Teer. Trin 1646; in Scaccario, „( 
corn and grain to be ſpent in their houſes. Hay mays 189. 
Aitiat,. This is a good cuſtom, and warranted by preſi 37+ 
dents and authorities of law, Vid. Co, Book of Entries 641. | 
Such a cuſtom for all corn ſpent in ſuch an houſe, Raſt. 
Entr* 591. All corn arent on 1090 acres of land. And ; 
F. N. B. 122. Vid. etiam Harbin and Green's caſe, Hob. Rep, Hob. 18g. a Re. 
A cuſtom to grind all corn ſpent or ſold, held to be unte- . 
fonable ;- but for all corn ſpent, a good cuſtom. 
Finch pro Defendente. The cuſtom here is an unreaſon- - | 
able cuſtom, and preſidents cannot alter the law. But a Yaugh. A 
cuſtom to grind all the corn ſpent in ſuch an houſe at I. S. 4 
his mill, and not elſewhere, is a good cuſtom; For thert- , ye. 168. "8 
| by it implied that he is not bound to grind all ſpent,” which 2 Lev. 7. 
is unreaſonable ; for then he eould not juſtify the giving an. 117. 


poultry or horſes any corn, hut what muſt be gtound. But 
the cuſtom, as here it is laid, is naught; for it obliges the 
perſons to grind all their corn ſpent; and this diverſity way - 
taken and judged in Alwoed and Chahvorth's caſe in B. 8. 


Mich. 1654. It was a cauſe that came out of the duchy, 


y 
4 * — 


* 


and wag decreed accordingly. 6 | 
Chief Baron and Baron Parker. The words & non alibi 
are implied in ſuch cuſtoms, and fignify no more when ex- 
preſſed, And a multitude of judicial preſidents in court make c. Lip, 49.« _. 
a law, as the caſe of concurrent leaſes. And many prefi= _ 
dents would be reverſed, if we ſhould decree againſt this 
cuſtom, And ſuch cuſtoms muſt have a reaſonable intend- 55 
2 viz, that all ſuch corn as is ground muſt be ground 
r I IE INE FFC 
Baron Nicholas contra. Becauſe the cuftom is againſt | 
common right, and ſhall not therefore be taken by intend- 
ment.” EF aljownanuy. ot oO iT OR 
Afterwards'in Mich. Term 1656. the Barons were divided 
in pies; and the parties agreed upon an iſſue to be tried 
at law. \ | | V 


The Protector gain Holt. 


AN Scire fad? iſſued out of this court, reciting that William. ( 1 
Lyme being bound in a bond of 20001. to the late 

eepers of the liberties, & c. hy inquiſition the 28th of Auguſt 

1655. it was fond upon a writ of extent directed out of this 
court to the ſheriffs of London, that the ſaid lyme was then 
poſſeſſed of certain pearl and other jewels to the value of 
91 J. 18s, 2 d. and that the fame remained in the hands of 
4 | e „ 


- 


5 Ter. Tun 1656. in 8 5 C 


| Rabert Holt, and were ſeized into the een PO ; as | 
0 * Hhew cauſe 'why execution ſhould not. be againſt him for the 
5 0 ſaid monies: Mho thereupon appeared and pleaded, that be- 
"1 fore the time of the inquiſition, viz. the Iſt of July 14 Car, 


Nicholas Carey was poſſeſſed of thoſe. anche and granted them 


Is over to him the fame day and year for s. Without that 
1 that the ſaid Lyme was poſſeſſed of 17 id goods at the 
£ time of the ſaid e e The Attorney-General replied, 
that the ſaid Nicholas: Carey was not. e at the time, 
ec. and iſſue being thercupon e was ſound for the 
B atector. | 
"+ + © » Hordres pro Defendente, Here is a Je and not amenda- | 
2 ble, not being within the ſtatute, becauſe betwixt the pro 
* tedor and the party, 25 

I. The iſſue js taken upon a thing that is immaterial, viz, 
uv upon Cary's poſſeſſion ſuch a day, and the very day mention» ' 

7 Ce. 28,6. ed in and made part of the iſſue, ard therefore it is naught, 

bf rage 4 Sond. Paſch. 1 Car, Enir, Hill. 2 Cat. Rot. 425. Conſtable and 
wy * Clbery's caſe, in B. R. In covenant, The plaintiff had cove- 

. nanted to go with his ſhip: with the firſt fair wind a voyage 
"to Cales; and the defendants covenanted, if he ſhould ſo - F 
to pay y him-at his return ſo much for freight. The plaintiff 
alledged that he had been there and was returned, and the 
1 defendants had, not paid him: The defendants pleaded a plea 
and trayerſed ab/que fac that the plaintiff failed with the firſt 
7 if ns. fair wind. And the court held this to be an ill Traverſe; 
for the ſubſtance of the covenant is to perform the voyage. 

2 Sand. 5 and the firſt fait wind js no material part. of it. | 

| 1.5 6 a. Paſch. 1 Car. B. R. Entr. Hill. 22 Jac. Rot. 92. The 

114. FOE 337. Biſhop of Not ich againſt.Cormwallis, In debt upon an obli- 

ws ob tion dat. 30 Novemb, 20 Jac. to ſtand to the award of, &c, = 

1 7.5 66. 67. Th he defendant pleaded a plea and traverſed abſque hoc quad 

Fo Latch. 59. cog novit 15 e debere & firmiter ob/igari modo & forma & c. held to 
5 _ 39 40. be an ill traverſe, becauſe it took i in the datc of the bond. 

Tn - . which is nat material. 

5b here the poſſeſſion of Carey ſuch a day before; is not 
material, iſſuable ox traverſable; for if he were poſſeſſed at 

any time before, it ſufficeth. 

2. The ſetting forth of the poſſeſſion of Cary and his grant 


v. Fangh. 7 the defendant is but conveyance and inducement to the 


5 rip, eg „ defendant's traverſe, which is not iſſuable. 
1 17. go... "kT Rep. Priddle and Napper's caſe 10. a. In attachment 
*. for prohibition, The plaintiff declared upon an unity of poſ- 


ſeſſion temps dont & c. before the diſſolution, &c. of the tithes 


| 5 | dues ait. and a out of which, + Wha in ſuch a prior; ratione cujurthe 


lands 


— 
— 
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Ter. Tun. 1656. in . . . 70 5 


| 1 were diſcharged of tithes tempore d iſſoſutionis, &c. 


The defendant pleaded a title to the re&ory, without that , Ce. 48. 25 
that the ſaid, Pe held the ſaid lands diſcharged of tithes * 


at the time of the diffolution. 1 ue was taken hereupon, 
and held to be an ill traverſe, For that the preſcription of ._ 
unity ought to have been traverſed; and not the concluſi- 11 Ce. 10. 4. 4 
on or ratione cuſus, which is but matter of form. | 5 — 25 PID 
Hill. 1 Car. B. R. In debt againſt executors, they pleaded 340. l Sand 3. 
a judgment in bar: The plaintiff replied that it was fativfied u. 4 Cr. 889. 
and kept on foot per fraudem £9 covinam. The defendant ? Je. 91, fe 
traverſed the ſatisfaction. And adjudged ill, becauſe i it is 
only inducement; and the covin is the material thing. Tele. 11. 
Paſch. 24 Car, B. R. Allen contra Reeve, In covenant| 
not repairing, &c. the plaintiff ſhews for breach, that the 
houſe was burned down through t the negligence of the defen» 
dant, &c. and that he did nat repair it. The defendant x 
traverſed that it was not burned down prout, & c. and ad- 1 85 3 
judged an ill traverſe, becauſe the defendant's not repairing Lace. 6. 4 
is the ſubſtantial part, the other being but inducement. 5 
fab Mich. 22 Car. B. R. Lord Roberts aſl, Luxton, In Scire +2 208 
fa againſt an executor upon a deuaſtavit returned ; : | 
be . fn he had no 3 at the time of the iſſuing of Aut 38. in 1. 
the Scire fac abſque hoc that. he had waſted, &c. And this was 17. 
adjudged to be an ill traverſe ; for his having waſted is but | 
inducement, and the ſubſtance is whether or no he had allats 1 Jo. 9. 
at the time of the firſt action brought. | EA 
So here the poſſeſſion and the grant of Carey are only in- 0 
ducement to the traverſe, and not iſſuable. . 1 
3. The Scire fac here is to compel the deſendant to an- 1 
ſwer for the value of the goods that he has in his poſſeſſion, 
whereas it ought to be to anſwer for the goods themſelves. 
For the yalue is only to be recovered, when the goods them» 
2 cannot; and the protector cannot be ſaid to be vut of Vo 
polſeſſian. 
But without conſidering the W the court gare | 
| judgment for the grote dor. 
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2 8 18 2 : 15 
Samuel Reynolds Plaiwiff, John Proſſer Defen 
, t e 


1 1 Pex. Tx plaintiff declares, That whereas John Lord Abur- 
188 er) I gauny, the 1ſt of April 1647. did by bis writing ob- 
* . ligatory become bound to one George Smithſon in 8001. with 


os 


the 29th day of March next enſuing the date of the faid 
writing obligatory : That the ſaid 369 l. was not paid at the 
A 1 FA 0 bs F GE IR ITS PO Tees 


* 
' : 


And whereas the ſaid SE in Eaſter Term 1652. in the 
the ſaid bend and 61. damages againſt the aid. lord. 
intereſt thereof then unpaid, and in default of fuch payment 


to proſecute the ſaid lord, in the name of the ſaid Georges 


per uſe of the ſaid plaintiff. ' * 


< 


1654. at London, in conſideration that the ſaid plaintiff 
would forbear to proſecute the ſaidlord, in the name of the 
ſaid George, upon the ſaid judgment until the erid'of Michaels 


and faithfully promiſe that the defenchnt at the end of the 
ſaid Michaelmas Term would pay the plaintiff fo much of 


he giving credit to the ſaid promiſe, from thenceforth bi- 
-  therto hath altogether forborn to proſecute the ſaid lord 


And whereaz on the 24th day of May 1654. the ſaid George 
had appointed the ſaid Samuel to receive the principal mo- 


And thereupon the ſaid plaintiff, the 7th day of June. 
1654. intended to ſue forth execution againſt the ſaid: lord, 
in the name of the ſaid George, of which intent the plaintiff, 


mas Term then next enſuing, did aſſume upon himſelf, 


common bench had obtained judgment for 700 l. debt upon 
ney, in the condition of the ſaid bond mentioned, 'with the 
upon the ſaid judgment for the recovery thereof, to the pro: 2X 


the ſaid jth day of June gave notice to the defendant, ' 
Whereupon the defendant afterwards the ſaid jth of June 


the principal money, in the condition of the ſaid bond men- 
tioned, with ſo much intereſt thereof as ſhould be then re- 
maining due and unpaid ; and the plaintiff in truth ſaith, that 


— 
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pon the ſaid judgmens ; and that st the end; of the fd 
Nabe J — there was due upon the ſaid hond, for 
principal and inter ef, the ſum of 4001. whereof the plain» 


tiff then and there gave notice to the defendant, . 


» 


Which the defendant hath not paid, but refuſeth ſo to do | oa 


to the plaintiff's damage of 700l., 
Upon non Aſſumpſit a verdiet was found for the plaintiff, 
and damages f 
 Hardres pro Defendentt in arreſt of judgment; ihe conſi- 
deration is ſaid to be, that in conſideration that the plaintiff 
would forhear to proſecute the Dord Alburgauny upon the ſaid 
judgment, in the name of the ſaid George, by virtue of 3 
Laer of attorney to the plaintiff, to receive to hjs own uſe 
from the ſaid George, till the end of Michaelmas Termtheg 
next enſuing, the defendant promiſed then to pay the plain» 


t the money dye for principal and jntereſt upon the ſaid 


5 This is no good conſideration. . 


16 Eliz. Dyer 336. b. in Sir Francis Calthrag's caſe, 4 : 


cConſideration is called a cauſe or occaſion meritorious,” re- 
quiring à mutual recompence in deed or in law; jn all con- 
tracts and bargains there is quid pro g uus. 
+ 11 Rep. Magd. College caſe, reſalyed, That the ſtatute , c, 56. 
of 18 Eliz. for confirmation of the queen's grants made for * ? 
money, or in diſcharge of a deht or other conſideration, does 
not extend to a grant made upon no_ conſideration, which 
is grounded upon the nature and definition of a gonſjderay © ' 


10% 0. FFF 
Doc. and Stud. lib. 2. cap. 24. ſo far diſcuſſes the point, 

as to hold that a ſpiritual conſideration, or a promiſe to 
build an Alms- houſe, or to do ſuch an a& for the honour of 

_ God, js nat obligatory, nor that an aQjon will lie for it; but 
the ground there laid down is, That if he to hom the pro- 

miſe is mage have any charge laid upon him or any real : 
damage, or that the party who makes the promiſe has any 3 Yet. 6,7, 9 
benefit or profit, ſuch a promiſe doth bind in law; but if A6. 516. 

neither of theſe happen, or the party be in a worſe conditi- 

on than before, it binds not. 6 

10 Elz. Dyer 272. A maſter promiſeth to two men, that 

in conſideration they had bailed his ſeryant out of priſon, he be: 

would ſave them harmleſs ; this bound him not, begauſe he pr 1 

had no benefit, nor they prejudice by his promiſe; but if a „ 

man promiſe to pay a ſum of money if F. S. will marry his 

faughter of eoulün, or becauſe be has married her, the per- 5. Fa. 6, 7 
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e " 2 a R 
Ter. Mich. 1656. in Scaccaria; 


fon who makes the promiſe here has a benefit, ſc, the Id 


Fan tinuing one. 2 
'sCr. . Now let ug examine the prefent eſe by this, ite; Where 
| is the cauſe or confideration meritorious, which deſerves 


fach a recompenie } ? Or where is the benefit that the pro- 585 


miſer receives by it? Or where's the prejudice of him to 
whom the promiſe is made? That the er has po bene- 


refit is clear, for he is a ſtranger to the debt, and no way lia- 


| dle to the judgment; ſo that the validity of the conſideration 
mamuſt conſiſt in the prejudice that he ſuſtains to whom the 


promiſe is made, or elſe it is no where to be found: Now his 
prejudice can be pretended to be no other than he receives 1 


. e by ſorbearance to. proſecute, &c. | 
Enough to raiſe a conſideration on eme lone, Vid. 8 Sid. 242; us. 1 Lv. 61, 165 


Lud 136, 137. Roym, 32. ; 
I 306. No the plaintiff's promiſe of farheatines can be no good | 


_ conſideration, - unleſs it be prejudicial to one, or beneficial to 
the other. Mich, 6 Car. B. R. Morgam's cafe, A leſſe promiſ- 


* 306. ei in confidergtion the leſſor would forbear to diſtrain his 


s Ze. 15. corn unſhocked, he would pay his rent that was due; ad- 
239. cext. judged to be no conſideration, decauſe fuch corn i is not dil. 


| - "A | lr, trainable. 
f EY he owes, is bad, and no conſideration unleſs the debt be remedileſs, 1 Vert. 446, : 


> of Limitations. 
7 ; Trin. 2 Car. B. R. Gen wert Willoughby. A. oreinifech 
. | to pay a debt upon account, and dies; his wife promiſeth 
fs 1 of forbearance to pay the money, when the 
x ſhould have received ſuch a debt; this does not bind the 


2 Verd. 13). & wife unleſs ſhe were executrix or adminiſtratrix, or chargea» ' 


ret. cont. ble with the debt. 


# 


| vancement of his dabghter, and the corfhicdenation”1 is a con- 3 


Ae 243. Hill. 1650 B. R. Lee verſus 8 In error of a judg- 3 


. ment in an inferior court, the defendant promiſed that if the 
| el 1 f att Plaintiff would accept the defendant for his pay: maſter, for a 
debt due to the plaintiff by a ſtranger, and would forbear the 


© " defendant 6 months, that he would pay the debt; adjudged 
ꝛ Ter 758. to be no conſideration, becauſe the Plaintiff | might fue the 


„ 7. 
8 ſtranger notwithſtanding, and therefore is at no Prejudice, | 


2 Pe. 125. 


FC noccer him which is a ſtrong caſe to our purpoſe... f 


. dur his paymaſter, is too general, 1 Lev, 262. 2 Sand. 210. very bad he promiſed ta tin 


1 Lev. 188. Mich. 1651. B. ſup. Hummers verſus Hunton. Action / r 
s a0 ls caſe fur promiſe, the defendant's ſon died indebted to #| 
Raym. 32. plaintiff, and the defendant being his mother, but ne 
2 Sand. 136. creditor nor adminiſtrator to him, nor havin oe any any effects of 
EA 4 5 her ſons in her hands, promiſed if the plaintiff would forbear 
Marg, to ſue for his debt, that ſhe would pay it. This was ad- 
judged tg be no conſideration, becauſe ſhe was not liable to 


e *s caſe, yp fait; ſo that the e had no pre judice b ſuch for- 
* Prei Y 8 


adjud t 
Pe mo bon arance. 0 
« * a 1 F 


So that it appears clearly that where the plaintiff is at no 


prejudice, nor the defendant receives no benefit by dee 
ance; there forbearance is no conſideration to ground an 


action upon. 


But now in our af e the plaintiff has no yea prejudice by 
ſuch forbearance of ſuit by himſelf, who has but a letter af 


attorney to proſecute. in another man's name, and receive 
the money to his'own 'uſe ; for though he forbear to proſe. 
cute, yet the party himſelf to whom the debt is 'owing may. 
proſecute in his own name, and recover the debt, and may 
permit and ſuffer the plaintiff to have the benefit of it, ac- 
cording to the purport of his letter of attorney; ſo that nei- 
ther the defendant has any benefit by this farbearance, not 
the plaintiff a prejudice by his ceſſer; and therefore here is 


no good conſideration, no more than in the caſe before cited 


betwixt Lee and Netwcombe. 


But if it had been in conſideration that the party himſelf, | 
to whom the debt was owing, would forbear ſuit, ſuch a 


_ promiſe” would have been good; but as it is, it is no more 
than if an obligor ſhould promiſe to pay the debt due upon 


the bond, # « ranger would forbea to fe, forthe plaintiff 


here is in effect a ſtranger. | | 15 
Paſch, 1651. Pet verſus Bridgewater, was our very caſe; 


"The plaintiff there had a letter of attorney to receive a debt 


to his own uſe, as here, and power to releaſe and diſcharge 
it, which the plaintiff here has not (for ought appears) and 


there the ' defendant promiſed, that if he would forbear to 


| proſecute the ſuit, he would pay him the debt; and it was 
moved in arreſt of judgment there, as it is here, that there 


was no conſideration, becauſe what the plaintiff does muſt be 


in another man's name, and the debt remains due to ano» 


ther perſon, who may ſue and proſecute for it in his own. 
name, notwithſtanding the letter of attorney. And the Chief 


Juſtice Rell ſe id in that cafe, That it appeared that the plain- 
tiff, had power to diſcharge and releaſe the debt, which is 


for the defendant's advantage; and therefore he held it to 
be a good confideration, but ſaid it would have been other- 
wiſe, if the plaintiff had had no ſuch authority, which in our 


caſe he has not, at leaſt it does not appear that he has; ſo 


that this caſe is a caſe in point for the defendant ; wheteſore 
he. prayed for the defendant, that the judgment might be ar- 


R | gy 
Allen argued for the plaintiff, | 


And afterwards the court was of opinion that the confide» 


ration was ſufficient, and the plaintiff had his an 


1 


V © V * * 
1 ER” * Wo * / * - 7 * 8. 4 - 7 * = os & 
% AR, 
£ g 1 : 4 1 „ p | 
* 4 * * 4 . Fry * * 2 70 * 
e 5 % : - 2 £ 4 2 : : - \ 
2 EF = ” ” 8 . = = 
> 5 0 2 f 4 3 ; 4 1 4 2 1 4 
* L P 2 £ #, » 17 £ 8 Boe 4 , "F- 3 ; . 4 ; 
% = bo . Fre A * 1 5 
- * 8 p 5 
all " 1. 2 . [| 4 1 1 69 , 18 13 . \ 4 
| a 8 ö & a 
5 , — 3 * W ny” * f 4 * 1 - * : 
I 5 A on; « i 5 [7 . # f {ARA 4 Rf : =" x 17 . 8 7 1 2 71 7 * « Fog 1 A . N 1 4 oy : 2 
„ , 1 „% een } #7 * r . 0 
Ps...” * : 81 | ; "XZ. 
z . : J . F a a> [ f * N . « 5 1 * „ 
By" Ke, 1 7 * a 5 4 y } P 13 . ” x 'H 5 4 y 
The A General verſus Buckerid m a De- 
Attorney Genera us Bucke e, m a De- 
{he Att * | ge, n a 1H 
* x Mic | 1 
; 4 * 31 


IN Hillary Term 1652. A writ of outlawry. iſſued out of 
this cpurt directed to the ſheriff of Perks, as appears by 
| the margin, to inquire what goods and chattles, lands 
and tenements, - Abroſe Sout hby and Jima, Wythens gent. 
| had on Monday next before the feaſt of the purification of 
he bleſſed virgin Mary, in the year of our Lord 1652. at 
which time they were qutlawed at the ſuit of William Grove 
in debt. Upon an inquiſition taken at er in that 
county, the 28th of March 1653. before the ſheriff, It was 
found that the ſaid Vytſient at the time of the ſaid outlawry 
and inquiſition was ſeized in fee of a meſſuage, with the 
. appurtenances in Grove, in the pariſh of in that coun- 
ty, and of and in five acres of arable land, twenty acres of 
: meadow, ten acres of paſture, and common of paſture for all 
cattle thereunto belonging in Grove aforeſaid, now. or late in 
the tenure or occupation.of Edward Dawſep, of the clear 
- Yearly value of 201. Ke.. opening 
In Mich, Term 1654. Richard Buckeridge comes in ay 
terre-tenant of a meſſuage, with the appurtenances, and of 
a parcel of ground called Bull-acre, and of a cloſe called 
But-cloſe, and of a cottage or tenement adjoining to the 
faid But-cloſe containing an acre. and a halt parcel of the 
| premiſſes. Co rn e V 
And pleads, that before the ſaid outlawry, viz. in Hill. 
Term 1649. the ſaid Wythens was ſummoned to anſwer unto 
the ſaid Buckeridge in the Common Pleas at Weſtminſter, in 
the county of Middleſex, in a plea of debt for 6001, who, de- 
clared for ſp much money borrowed, and thereupon the ſaid 
Wy3thens appeared by attorney, and ſuffereg judgment to go 
by non. ſum informatus for 6001. debt, and gl. damages. 
Tphat thereupon the 7th day of July, in the year of our 
Lord 1652, in the ſame court of common pleas at Weſt⸗ 
minſter, in the county of Middleſex, he made his election, 
and prayed a writ of elegit to the ſheriff of the ſaid county, 
which was granted returnable tres Mich, followin, at which 
time the ſhetiff, namely Henry Herne eſq; then returned: an. 
inquiſition taken at Wanting in the ſaid county, the 1ath of 
October before, by which it was found that the ſaid Mythen: 
was ſeized, inter alia, of the lands, &c. in fee, of which the ſe. | 
5 LEY | 85 „ PE 


n 


wh 
4 


veral ms were dent f a moiety: Le: be 4 to 
the plaintiff in the action, the now defendant, of which the _ 
lands pleaded to are parcel, by virtue whereof he entered, ö 
and was poſſeſſed, until the ſaid Richard Dew ſheriff afore- "Ip 
ſaid, by colour, &c. and avers, That the meſſuage and pre- 
miſſes pleaded to, are parcel of the lands and premiſſes in 
the ſaid inquiſition, and the ſame that were delivered for 
the moiety as aforeſaid ; all which, &c. and prays the Lord 
Protector's hands may be amoved, Kc. 
To this plea the Attorney General demurred, and Biel 

idge joĩned in demurrer. 
I. Except. Becauſe the party here has We to a 1 

ſuage and parcel of ground called Bull-acre, and a cloſe call- 
ed Bat-cloſe, and to a cottage or tenement adjoining to But- 
clo&, containing an acre and a half, parcel of the premilſes, 
22 is not certain enough, the quantity nor the quality of Ante n 

e lands not being ſet forth. 

Reſp. There is certainty enough, by reaſon of the names 
of the grounds, & c. for greater certainty is not requiſite, 
than to inform the ſheriff what land in particular he is to Aue gg. ge 
put the party into poſſeſſion of, as having been unjuſtly. taken 199 
from him; andthe names of the grounds are a ſufficient di- 2 c- 436. 
rection to him for that: If there be a convenient deſcription 1 Lev. 58. 1 Cr, 
and certainty, it is enough. Zjections Firmæ de. dame naught, 535; 5 Lev. 91. 


_ for uncertainty what it ſignifies, and what i it contains, 22 Jac. 4 Ants 58, 2 Cr, 
| B. R. Int. Warren and Walker. 5/41 888-2 Lov. hs 5 
But Paſch. 1650. B. Sup. Pry verſus Petchey, In Ejectiene . 1 5:5 _ 


Firmæ de domo vocat. Holt's, & c. adjudged Food and certain a Cr. 436. 


enough. Le. Wer $5.0 


Mich. 22 Car. B. R. Forcible entry in uno clauſo vocal. B. 2 " Runninfiogg 
adjudged good in Butler's caſe. 

Paſch. 1656, Excheq. The ProteQor verſus Sory and | 
others, an inquiſition found a ſeiſin of two marches vocat. 22 Ante. 89. 
and held good upon a demurrer; ſo here. | 

Obj. 11 Rep. SaviPscaſe 55. 

| Reſp. There is not ſuch preciſe certainty required hes 3 
only it muſt conflare Curie, that the lands contained in the 
plea, and in the inquiſition, are one and the ſame. 

The exception as to Cottagio five Tenemento aoining, s Cr. a.. 
Ke. receives this anſwer. 1. It is alledged to be parcel: . 
the premiſſes. And 2d. in Paſch, .. B „ 


Tn forcible entry in Meſuagium froe Tenementum in tha Occur 80 Seen 


| yet of . a 2 7575 5 good. 
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2. Except. The-defendant. . chat A 10 the 
Court of common pleas at Weſtminſtet, in the county of 
Middleſex, and made his election, and prayed a Writ of ele- 
it to the ſheriff of the ſaid county, u hich muſt be under- 
| ſtood of the ſheriff of Middleſex, that: being the Hurine 
— _ antecederis. _ | 
20. 51. 4. 2. Reſp. That rule ad froximum anteceden- fat relatio, has | 
* 21-333 many reſtrictions, and does not always hold; but relation 
1 55. x i Vent, fhall be had ſecundum fubjeftam materiqmy' and ſo as to avoid 
Y 368. A 6 662. incongruĩity and abfurdity. _ 
* An. 50. 28 H. 8. Dyer 14. b. Bold's caſe, a conduics; that if ſack 
3 a one die before ſuch a feaſt without iſſue of his body (then 
living, &c.) theſe words do not relate to he! feaſt, but tothe 
death of the party.” 
H.6. 4. b. Debt againſt A the «if of T. G. of N. 
ludgment demanded. of the writ, becauſe the wife is not 
named of any place as ſhe ought to be; ſor (of Na) relates 
(as was objected) to 7. G. the huſband, but over-ruled. 
18 Ed. 3: 29. Quare Impedit frefentare ad prebendariam de © 
5 M. Majorem; this word a does not relate to M. 8 9 
7 to frebendariam. 


Pleaded the warranty of R. couſin to the demandant, (ſe.) 
brother of M. mother of J. mother of the demandant, cujus 


> late ad proximum antecedens, quod nata per wine © but Jae. 
dum ſuljeclam materiam. Bro. pleadings 150. 
8 Aff. 26. 7 Ed. 3. 275. In Moridinealter-for 2parts eg | 
| * r Vel. 368, rent; after ſummons it was awarded quod predieP reditum 
Zeneat, & c. this releats only to the rent demanded. 
56. 7. 7. In Ceſſavit, where the tenure is by homage, YT 
. fealty and rent, & in faciend* ſervitia præuicia nee 5 
relates to the rent only, ut evitetur ab ſurdum. A 
Now to conſider our caſe, The county of Berks is in the | 
margin, which is direction for all that enſues; and upon an 
. -nquiſition taken of lands in this county, the party comes in 
land pleads to part of the lands ſo taken, and ſets forth his 
caſe, viz. That the outlawed perſon was indebted to him, 
II * _ whereupon he had judgment by non ſum infor mata in the 
3 Com. B. at Weſtm. in Com. Middleſex, and chuſes, and 
| © prays a writ of legit to the ſheriff of the county aforeſaid, at 
© 41 the return whereof Henry Herne ſheriff returns an inquiſition 
1 taken at Wanting aforeſaid, in the caunty aſoreſaid, and de- 
livers him a moiety, &c. to the value of 101. and avers the 


| * OT unto, to be 0 of his moiety; in this caſe, 
- putting 


11 H. 6. 53. b. In a ' Preccipe quod reddat, the tenant 


heres he is; 5 here the words (cujus ſiæres, &c.) do not res 
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| + Ter. Mich. 1656, in Scaccaris? | 
putting all theſe things together, it cannot poſſibly be unn?snn- 
—.— that Com. — ſhould relate ta Middleſex; for 2) „ 
there is no diſcourſe nor occaſion miĩniſtered of any thing — = 0 
done in Middlefex, but all the matter and the whole diſpute 
ariſes concerning theſe lands, and it cannot be preſumed _ 
that the ſheriff of Middleſex ſhould execute, an elegit of the 
lands in Com. Berks. - _- VVV 

Beſides, the plea is good to a common intent, and ſuffi- 

cient enou mg. „ gig : 8 

3d. Obj. It does not appear by the pleg, but that the de- 
ſendant- is ſatisfied his debt by perception of profits, and he 
does not aver that he is not ſatisfied, 31 Aſſ. 28. in point. 


+ Reſp. He cannot be ſatisfied by common intendment, for 1. Vent. 70. 
the lands extended upon the elegit are but of 101. yearly * 18. 
value, and the debt is 605 l. and he has but been two years . 
in poſſeſſion ; and if there has happened any ſatisſaction by N 
caſual profits, which is not to de preſumed, it muſt come 
on the other ſide. Till that appear what we have alledged 7 Ce. 10. 6, ante 
At another day, this ſame term, the matter of the: 3d. 5 g. 88 
Obj. was argued at the har by Hardres pro Defendente. 8 Ce. 82. . 
It appears upon record, that the extent upon the elegit 1 ; 
was the 12th of October 1652. for 6051; debt and coſts. of **'-155 © 
ſuit, and that the lands were extended but at the value of x 
10 |, per annum, and that they had been but two years in 
extent at the time of the plea pleaded,: being Michaelmas 
Term 1654. fo that it is not poſſible the debt ſhould be ſa- 
tisfied by the extended value. EE Sg: 
here has been objected the bookof Aſſizes 31 pl. 28. and 
Bro. ſur ceo, pleadings 63. That ſuch averment is neceſſary. 
Reſp. That book does not warrant; any: ſuch rule; the 
caſe is no more than thus, viz; In aſſize the tenant as to 1 
parcel pleaded a recovery in a former aſſize againſt the plain- ber 
tiff; and to the reſidue he pleaded an extent upon an elegit, * ' 
for, damages recovered in the former aſſize, to 51; and that 
the lands were delivered to him tangue, & c, and that the 
money was not yet ſatisfied; judgment ſi aſſize, &c. The 
plaintiff replied, That the lands extended were his, but the 
damages for which they were extended, were recovered _ Mi 
againſt another perſon ; this is the effect of the book, "2 
Which does not Warrant that of neceſſity there muſt be 5 4 
44 ſuch an averment; nor is there any rule laid down in the book 
concerning the matter: But Bro. in his abridgment obſerves, 
that ſo it is pleaded in divers places in the book of aſſizes, 
and thence concludes that it muſt be pleaded in like manner, 
odr that the pleading is vicious, which is a mere non ſeguitur, 
\ that becauſe it has been oftentimes pleaded, therefore it is of gb. 360. 
neceſſity to be pleaded. | ; Beſides, 


| 
. Hel. at 

Det. plac. gr. 
5 Ce. 9. 5. 


Aue 3. 8 


1 


mee. 
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Is not always pleaded; as Brook ſays. 
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 * Beſides, there is a miſtake in ſaying that it has been $63 


nerally pleaded ; for in that very year, viz. 31 Aſſ. pl. 13. 
In an aſſize for rent, the tenant pleaded, that before the 


ant of the rent there was an elegit ſued out upon a - 


i= judgment for 100 marks, and the lands extended uouſue, and 
__ aſſigned to himſelf; and that the demandant's father, &c. 


granted and confirmed to him for life; and the plea was ad- 


mitted to be a good plea : But the queſtion was, whether it 


was not double ? 'fe. The elegit and the grant; before the 


7 


gtant of the rent, for which the affize was brought; ſo m 


5 


2. It was neceffary, for any thing that appears to the con- 
trary,. to ſet it forth in 31 Aff. pl. 38. becauſe the debt was 


but 51. and it does not appear how long the land had been 
extended, ſo that perhaps the time was paſſed, within which 
the debt might have been run up, and then without doubt 


the defendant ought to plead ſoy if he would hold over. 
3. Admitting that it had been moſt uſually pleaded, yet it 


does not follow, that de jure it muſt be ſo pleaded: 


It is uſually ſaid in the declaration, in an action upon the 
caſe, and debt, licet ſæpius requiſũus; and yet in Plow. Com. 
Buckley's caſe, it is ſaid to be but a form of pleading, and 
that if it be omitted, it does not vitiate the declaration 
In avowries it is uſually ſaid & hoc parat eff varificare, and 


yet it is not neceſſary, 3 Mar. Bro. Averment 81. 


So that the inſerting of words into forms of pleadings, 


* 


is not always an argument that therefore they are neceſſar7; 


and the law is ſq that they cannot be omitted. 1 
It has been farther objecked, that it is in the nature of a 
condition precedent, and therefore muſt be averred. 


Reſp. That is a miſtake; for the commencement of the 


eſtate does not depend upon the debt being ſatisfied, but 


the eſtate is to determine upon it: the eſtate is created by 
extent, and is not to expire till the debt be ſatisfied, and 
therefore the continuance of it needs not be averred. As 
7. Rep. Ugihtred's caſe, A man is made captain of a fort 
for his life, and an annuity granted to him for the exerciſe 
of the office; In an action for this annuity, the plaintiff 


needs not aver that he has exerciſed the office, for the an- 


nuity would determine upon his not executing it; and there- 


- . fore that muſt come on the other ſide, being a condition ſub- 


ſequent ; and in all cafes of condition ſubſequent, the plain- 


tiff declares generally without any averment; and the breach of 


the condition muſt be alledged by him that will take advan- 
tage of it; it is matter ex pſt fabio; and every man in plead- 
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Ter. Mich. 1656. in Scaccario 1 
ing muſt alledge that that makes ſor himſelf only, and is for 10 Ge. 1. KEE 
his avail, and ſhall not be driven to alledge what. makes 58. «. A. 
againſt him, which is a ſtrong caſe to our purpoſe; for it 
does not make for the defendant to alledge that the money - * 
is paid, no more than in the other caſe that he had exerciſed 
the öffice; the payment of the debt is not for the adyan»- 
tage of the extender, &c. but for the benefit of the other 
- Party. : > „ 8 . | 
is 2 H. 7. 8. b there is a notable caſe to this purpoſe, 
The king granted a. patent directed to the'clerk of the Hana=. 
per to pay ſuch a ſum of money to the patentee, receiving 
an acquittance for the ſame z the patent was ſhewn to the 
clerk; and in an action of debt for non-payment, it was 1 
held and adjudged that the plaintiff need not aver that he 
offered an acquittance, but the other ought to have de- 
manded it; and that it was ſufficient for the plaintiff to ſay 
that he ſhewed him his patent, becauſe it was for the defen- 
dant's advantage to alledge that he demanded an acquit- 
tance, and the plaintiff refuſed, &c,' e 
o here it is for the advantage of the other fide to alledge 
that the money was received and paid. | 
But it is obſerved that it is as neceſſary to make this 
averment, as it is to aver the life of a Ceſty que vie, &c. 1 Vent. 34. & 
Reſp.” The caſes are not alike, for there the life is the li- qu. 2 217. 
mitation of the eſtate, and not a collateral determination of 225 Jo. 7 7 l 
it, as in our caſe. N | : . n 13 
* 0 reaſons and authorities. 8 1 | oy 2 L ** 
1. Such an averment is noi neceſſary, becauſe as it hath gf. 
been ſaid, it is in the nature of a condition ſubſequent, and a = TY 
collateral determination of the eſtate. w © 9... AN Os 
2. The eſtate here is in the eye of the law a certain | 
eſtate. Vide Boraſton's caſe, 3 Rep. 21. Lands let till an That caſe was 
infant of the age of 9 years comes to 21 years. of age, is ver, Unt 78 
2 Certain eſtate for 12 years ; ſo here the eſtate limited up- be, © certain 
on the extent is by common intendment for a certain time, term in caſe 
i. e. lll the debt be raiſed out of the extended value; as 7 7275.73 6 


it the debt were 100 l. and the land extended as 20 l. per 37. 774. 1 Cr. 
annum, it is an eſtate for 5 years; and this appears 122 416. 
Fulrusod's caſe, 67. b. where it is adjudged upon conſidera- 

tion had of all the books, that after the expiration of the 

years within which by computation the money might be raiſed 
according to. the extended value upon the elegit, the patty 

may enter ; and the difference taken is betwixt an elegit and 
a dtatute-merchant, for there he cannot enter, and the reaſon 4 Cs. 67. 3, 
is, becaule the extender is to have his charges and ex- 
| | i | pences 


i 1 
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« pences over and above the debt, which are not to be 
xecovered upon the elegit. 
c. Lit. 285. ½ II H. 6. 6. If a tenant by elegit s OY avs; and 
hanging the aſſize the years expire, the aſſize ſhall abate. 
4% 82.1. 19 Ed. 1. Exec. 146. If be be interrupted by war, he ſhall 
Ge. Liz. 249. b. not hold overs. , 
| Whereby it appears, that; in judgment of law he had 2 
firſt eſtate for a certain term of years. . 
11 6 285. „ 3. Here we need not aver that the debt is not ſatisfied, 4A 
gut. Heb. 124. cauſe it appears upon the record not to be ſatisfied ; for the 
; land has been under extent but for two years . e the 
1 lea, &c. and it is valued but at 10 l. per annum, and the 
; debt is 605 J. ſo that it appears to be impoſſible that 605 |. 
ſhould be raiſed. out of 161. per annum in two years time "A 
95 c, 84. b. & and it is a rule in law, Quod conſtat clare non debet verificari. 
Just. 2 Jo. a2). In 8 Ed. 3. 17. If in treſpaſs the defendant-plead a former 
| N 3 Cc recovery for the ſame treſpaſs, he muſt aver that it was the 
J. ſame treſpaſs, and betwixt the ſame perſons, 33 H. 8. Bro. 
= Raym. 449. Averment 42. But if in that caſe it appear upon record that 
| 3 it is the ſame treſpaſs, and betwixt the ſame parties by 
1 Fo. 13. ; _ word (predit.). there needs no ſuch averment; ſo 
| here. 
1 Pert. 392. 4 In all pleadings it is la an incongruous to aver 
1 Sid. 2,15. A negative. a 
: Brew 5. Things caſual and accidental are not to be preſumed, 
ing 108. © | unleſs alledged. 
Kur 7. 6. An extent is matter of record, and therefore cannat be 
- avoided but by matter of record ; and then it is not neceſſary 
to aver that it is not ſatisfied, becauſe it muſt web by re- 
cord to be eee 5 13 1 5 Y 
| 3. R ommonalty o 5 ca e, If the kin be: en- 
| * z Nerz wle N matter of record, this ſhall not 4 avoided 
* e ee by traverſe or mon/irans de droit, but by double matter of re- 
: aaa Reb. cord; but by the ſtatute of 2 Ed. 6. cap. 81. it may by either. 
1 H. 7. 14. b. Debt upon a ſingle bill, payment with- 
s "Go, Nice * out an acquittance under ſeal is not a good plea. 
e 46 Ed. 3. 33. In debt upon a fecognizance, acquittance 
- under hand and ſeal is not a good plea in bar, _ the party 
is put to his Audita Querela. 
So here the extent muſt be avoided by KEEP of record, 
| viz. either by effluxion of time, which muſt appear pan re- 
Is A Ce. 67 3. cord, or by ſurmiſe upon record and Scire e 
3 : | a Veni. 335. . 


Telv. 125. 
A 2. 149. 


For 


- 


þ a o > 
9 "IE 4 1 - * r ä 1 r 
4 R 2 * mw * on * CET $6} 2 * oct vg * ** 
* 2 7 RR 4 e 77 Peg 
- — >] 


Docs eo ft Sebi; ©. * 
4 e 5 * 
* 2 3 * 5 _w 7 


＋ 8 4 7 2 
„5 at : 


£ . F a : F 22 Fg x 1 x n < ; A * 0 jo; 4 , 21 2 
1 x 8 4 . 7 E p 1 . . 7 25 9 
| A | . „22 BASE Ss _ OM "i 
Ter. -1656, in Scaceario. ' ' * 2 2 
= * 9 3 * 4 12 | N 5 = * 3 
er. Mich. 1686. in Scaccario- 8 
\ SY % Z 66 e J "XA 1 1 ne 4 * 0 8 2 
Y Ea 8 * Ra a * 4 : : # L 


| | CY. IJ 
For authorities. 


A 
36] 


1 


the grantee needs not aver that he is not promated, but that 
pe gr te on the other ſide, becauſe is for, his advantage. 


the plaintiff needs not aver that he gave counſel. 5 Comyn 30. 


And another difference there taken is that when the ex- 
1 1 tender cannot receive the profits for all the time limited; c 
I then if he will hold over, he muſt ſurmiſe the ſpecial matter, Aus 79; 
| as a diſturbance by the party, ſurrender, or ſome ſuch mat- | 
"MN GE... * 


Vid. 4 Rep. 82. Sir Andrew Corbet's caſe, 5 E. 3. 59.4. 
27 E. 3. 43. b. 21 E. 3. 1. a. 39 E. 3. 30. 21 E. 3. 20. b. 15 

E. 4. 5. b. 2 H. 4. 8. b. 12 H. 4. 6. b. 32 E. 3. Scire fac 

101. 19 E. 3. Sugg. 18. 2 E. 3. Scire fac 109. 15 E. 3. p. 115. 


Upon alf which books. it appears, that if the party whoſe 


lands are extended, will avoid the extent, he muſt avoid it | 
| : by ſurmiſe upon record; and that the ſurmiſe of ſatisfa tion 
| muſt come on the other ſide, as mare proper for him; and 
if ſo, it will neceſſarily follow that the extender needs not al- 

ledge, that he is not ſatisfied. Nor ſhall. he be here in a 
| worſe condition, becauſe the protector claims under the | 
| party, whoſe the lands are. Whereupon he prayed judg- 
, ment fro Defendente. os ee ent 
15 And upon this argument the Barons were of, opinion that 

ſuch averment is not neceſſary ; becauſe the payment of the Ante 6. 

money is not the creatien, but the determination of tzùe 1 
5 eſtate, which in judgment of law is certain by the extended 
value. Et caſus fortuitus non eff ſupponendus. And that 40%, 56+: 

this caſe differs from that of a leaſe for years, if ſuch a 
| one ſo long live; for the continuance of that life, is the very | 
| | eſſence of the continuance of the eſtate. | Et, Adjornatur, | 

_ Afterwards in Hill. Term it was argued by Finch tor the | 
protector. 2 VWR . Fs 
3 He agreed to the caſe. 15 H. 7. 15. And that if the plea 

had been pleaded in bar to the plaintiff, the averment would 

| „„ a Ca not 


N. 


Poſt 126, 153 
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LOT not have been neceſſary: But the caſe of prerogative differs 


from that ofa ſubje&, as in the caſe of a condition ſubſe- 
4" 5", nent, . 7: 24 4 5 6. 34. Grant ad effectum, & c. is a 
condition and mult be pleaded, Hob. Rep. 142. Commen- 
dam granted upon a condition ſubſequent; it muſt be pſead- 
1 ed, and miſpleading vitiates it. 4 Car. Scac. Sir William 
Brooman's caſe, Direct performance mult be pleaded, 4 Car. 
. R. Sir 7% Mounſen's cafe, condition muſt he averred. 
„%%% e V 5 
For reaſons. 1. All pleas ſhall be taken moſt for the Pro- 
—.. ... Be IE ee HC PaACH 
2. The execution of the elegit is not well pleaded. The 
- writ of elegit appears to have been taken out three years 
alter judgment given, and there is no averment of continu- 
ance; fo that it did erronice emanare. And ſuch an execution 
%%% ITT ono Tenn he 
| - © Hardres pro Buckeridg. It is now at laſt admitted to me 
dy the other fide, that, if this plea were_betwixt party and 
Party, it would be a good plea without the averment con- 
tended for ; and that then it muſt come on the other ſide 
to alledge the debt ſatisfied. But the objeQion now made 
is, that this being in the Protector's caſe, the prerogative - 
will make a difference : To which I give this anſwer, viz. 
that I do not find in any book of law, that the king's preroga- 
tive wo enforce the ſubje& to alter the nature and manner of 
| me Me. 7, VVõꝑ!„ RE” Wo . 
Fangb. 63. 7 fene the Protector may alter his dn count or plea, 
28.2 Vent. 268. Or wave it and demur; fo he may wave his demurrer 
Peſt 4s. and plead. But if he will alter his declaration, it muſt.be 
s Co. 104. . in the ſame term, and not in another term if the party has 
_, Pleadedto it; nor after iſſue joined, 13 E. 4. 8. 28 H. 6. 2. 
5 Rep: 105. a. Baker's caſe, 9 H. 4. 6. b. 3 R. 4. 26. a. 
But to compel or enforce the ſubje& to alter the nature 
and form of his pleading ; ſuch a prerogative is not to be 
T es Rh a OY oy 
3 Co. 36. .. Reaſons, 1. This would be to alter the law itſelf, which 
the king cannot do, though he has many prerogatives al- 
._ towed him by fac bt i” hgh 
© Vid. Plowd. Com. 487. b. Hill. 2 Car. B. Com. In Quare 
Impedit. Tf the king by his attorney enter a Non vult ulte- 
*  rius proſequi, the king cannot afterwards proceed in the ſame 
ſiuit, but he may begin anew ; and this is by reaſon of the 
> 2 which otherwiſe might accrue to the ſubjeQ. The 
J ͤ˖ͤ ũꝶ˙B.“-n-nn mn. „ | 
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Plo. Com. 246. b. The. Lord Barkley's.caſe. The king's «1 c. 74.4. - 
prerogative is no warrant to him to wrong the ſubject. And 5 8 56, 2 
kde vv if before- the ſtatute de donis conditionalibus an 1 
eflate had been given to the king and the heirs of his body, 

he could not alien it ni, poft prolem Juſcitatum, no more than 
a common perſon, ny upon this ground. £ 

F. N. B. 7. a. 40 E. 3. 17., The king cannot alter the 
nature of his writ. ” 

2d Reaſon. The Prote or nere claims under a ſubjed, 4e 13. 
and therefore ſhall not be in a better condition than he under Gd; 
whom he claims; except ſome particular caſes, in which 8 C.. 56. «. 
the quality of his perſon riet him, as in caſe of à de Toe the. 
mand of rent. : 

If a man that is indebted to the king: Fs bis axle the Gilb. Exch. 
king ſhall not diſtrain upon the poſſeſſion of the leſſee, 22 E. 116, 116, * | 
4-10. b. 41 E. 3. 26. b. a 

In a writ of right he must alledge 695 and lay the . 
eſplees, and convey a Cons as any other common perſon, 
6 E. 3-219; Þ. : 

3d Reaſon, If the law were otherwiſe, it ub intro. ; 
duce doubt and uncertainty, and the ſubje d would be at __— 
loſs for want of a certain rule. 7 

Object, But it has been objectedz that this is in the nature 
of a condition ſubſequent, whereof in the king's caſe pers 
formance mult be alledged. 

Reſp. The caſes cited are not like to ours, nor tand upon | SE 
the ſame reaſon, I agree the caſe, that . where the king W 4 
erects a court in a manor to do juſtice there, or gives lands 

upon condition to give them to a nunnery to be eredted, or 

to provide a chaplain, as in the-caſes that have been quoted; 
the patentees muſt in. pleading aver the performance of the 
conditions, becauſe they are the grounds and conſiderations _ . 

of the patents, which unleſs they ee to be performed, 

the eſtate is gone. 

Vid. Hob. Rep. Anne Needier's 67" A Pede there 
taken betwixt the conſideration of a patent being executed 
and executory. If executory, it muſt be averred to be per- 
formed; and thereby the eſtate, that paſſed by the patent, is 
ſupported. But here we are not in any ſuch caſe; but in. a | 
caſe upon the Stat. of Weſtm. 2. that gives the elegit, and 
ſubjeQs the lands of the debtor upon a reaſonable extent and 
value, to execution till the debt be ſatisfied; and as I ſaid be 405 1 
fore, gives to the plaintiff a certain eſtate by computation of | 
time, And it appears here upon record, that that time is not 
yet expired, nor can he, whereas no ſuch thing appears upon 


record „ 


— 


5 3 g ; ; ey. Ter. . Mich. 1 64.1 -1n dens 
Eo | record i in the caſes that have been objected; and the "I 


miſe of the other party, and that as well i in the king's caſe, 
as in the caſe of a common perſon. 

I E. 5. 6. b. A ſurmiſe in Chancery by information, that 

the heir held by knight's ſervice, and was within age, held 


"party ſhould anſwer to it, 


-- 


aaännulled upon it. And the reaſon there given is, becauſe 
4 . U he that is in by matter of record, mult be diſ placed in like 
. manner. 1 95 

2d Object. It is likewiſe objected that there is no 00d 
I: 2 Cr, 303, execution by elegit; becauſe the el-git went out three years 
3% Will. 87, after the judgment entered, and there are no continuances, 


„ that appear at leaſt; and ſo the elegit erronice emanavit; 
; and that of this the court ought to take notice. 
0% | Reſp. That is not material; for be the execution right 
3 ＋ 1 93. 94 or wrong, yet it muſt ſtand till it be reverſed by error, and 
3. C . it can no otherwiſe be avoided. 
1 Vent. 181, 8 Rep. 142. b. Dr. Drury's caſe. If a man that is in 


Go. Lit. 168. 4. execution upon an erroneous judgment, eſcape, the ſheriff 


force. | 
In Trin. Term, 16 56. To this Ce between the Attorney 


elegit, which had iſſued two years after judgment, was but 
| | | erroneous, and could not be avoided by the Protector, who 
came to the lands by a ſubſequent extent. So here. 


ment was Nen e. 


u. brate: verſus Geering. 


| Cited poſt 99. Pon an 3 at the ſuit of Spencer, t queſtion 
„3 was, Whether or no one as Amicus Curie might ap- 


Heb. 280, 281. matter inſufficient apparent. 
N Atkins, It may be ſo quaſhed upon motion without plea 
or demurrer. 1. It is for the honour of a court of juſtice to 
avoid error in their judgments, Dyer 201. Ecrors are like 


” felons” 


miaent is collateral to the eſtate, and muſt come in by ur- x 


to be ſufficient, and that without office found, and that the | 


| El: 3 Eliz. Dyer 197. b. Upon a forfeiture of letters pa- 
5 tents a Scire fac? was iſſued to revoke them; and they were 


cannot take advantage of it; for till e it remains in 


Aue 23. Genen and Andrew, it was adjudged per Curiam that an 


 Whereupon he prayed judgent for kt and judg>/ 


pear and quaſh an inquiſition found upon the outlawry, for 


\ 


\ 
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felons and traitors ; any perſon may diſcover them, they 
do caput gerere Jupimim, Vid. Hob. 5. Error, though by con- 
ſent. He cited theſe books, viz. 11 H. 4. 45. 8 Ed. 4. Judg- 
ment 50. 4 fl. 6. Office de Court 2. 33 H. 6. Error. 56. | 
34 Ed. 3. Office de Court 25. 9 H. 6. 46. The court ex Of- Hs. 3, 287. 
ficio ought to examine and enquire into errors, though not | 
moved, 


6. 16. Bro Office de Court 6. 41 Ed. 4. 21. pl 6. Bro. Er- ates is 


Tor 49. 7 H. 4. 85 a, per Hull. Pleas Cor, 51. b. 3 
137. 9 Ed. 4. 9. Bro, Non: ability 30. 3 Inſt. 29. 7 Ed. 4. 
16. b. 5 Ed. 4. 7. There is a diverſity betwixt matter ap- 
parent, and matter dehors; and there is A caſe in point 
7 Ed. 4. 22. b. per tot. Curiam. 

1. Obj. There is a diverſity where an error is evident, A. 168; 
groſs and apparent, and where it is diſputable. 

Reſp. There is no ground for this diſtinction; the word - 
evident is only to diſtinguiſh an error apparent in the re- 
cord from matter dehors; for judges are preſumed to know .d. * 7.7% 
all errors, and the wo d errors ſuppoſeth manifeſt errors, 

21 H.6. 11. Judgment 16. 
2. Obj. If theſe were allowed, all records that entitle the 8 
king would be overthrown, and bie poſſeſſion loſt. 

Reſp. Plow. Com. 294. b. and 7 Ed. 4. 18. And if the of- = 
fice be inſufficient, there is no eſtate veſted. Tons f. 38. 

7 Ed. 4. 16. b. The ſheriff a diſſeiſor. | 

3. Obj. To whom ſhall the money. be reſtored, becauſe 
the party concerned does not appear? | 

Reſp. 7 Ed. 4. 22. There the. iſſues and profits w were re- | 
ſtored to him that was ouſted by the office; the books do 2 . 
leave that arbitrary. | 

2. Reaſ. Barbariſm will be inducted; if it be not admit- 
| ts to'inform the court of ſuch groſs and 1 250 errors in 
offices. 

Shaftoe argued to the contrary... 

Bat afterwards the Barons, viz. Nicholas and Parker took 

it clearly upon the bobk of 7 Ed. 4. That an Amicus Curie 

might ſhew cauſe to quath an inquiſition ; and that Bennet's 

caſe which had been urged to the contrary, went off by 
| OE, of the __ 


For Amicus Curie, he quoted theſe authoritigs, viz. 4H. Heb. 162, 267, 5 : | 


(5) 


a ſoreſt, judgment was given pro Defendente. 
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Woolridge and Dovey. 


N FjeAione Firme, a ſpecial verdick was found, upon 


which the queſtion was, whether or no a preſcription 
tor common of paſture for all cattle and ſwine in a foreſt. at 
all times of the, year, were a good preſcription, or not. 

Obj. It does not appear that it is a foreſt, for it does ap- 


verdict found afterwards, ſhall not by inference and con- 


ſtruction make it a foreſt again. And it muſt have been a 


Foreſt temps dont, &c, or the preſcription cannot come here 
in | rn | ; | TE 


Baldiuin argued pro Quer, That the preſcription was 
naught, which was agreed to by the court, and the. counſel 


of the other ſide ; and for not finding expreſsly that it way 


* 


Cook verſus the Earl of | Arundel & alias. 


FTHE cafe was upon Engliſh bill at the ſuit of Cook, 
to make the defendant's lands ſubject to the payment 


of a fee-farm rent, and to charge them with it; for that 


the Duke of Norfolk, who had in his hands both the plaintiff's 


% 


pear to have been diſafforeſted; and a few words in a ſpecial 


and defendant's lands ſubject, inter alia, to the payment of 


this rent, had granted the plaintiff's lands to one under 


.whom the plaintiff claimed, and covenanted that theſe lands 


ſhould be diſcharged of the rent, upon which covenant the 
plaintiff now ſeeks relief, and would have it taken to he 
a real covenant which ſhould run with the land, and charge 
the other lands with the whole rent ; But the court was 
clear of opinion, that it was no more than an ordinary 


and perſonal covenant, which muſt charge the heir only 


in reſpe& of aſſets, and not otherwiſe; and thereupon the 
bill was diſmiſt. OM „ we” 
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| A N Engliſh bill was preferred to be relieved againſt the. 
_ defendant for rent, the defendant being aſſignee of. an 
aflignee of a Wine-licence leaſe, made by the plaintiff, tender- 


ing 41 l. per annum. And it appeared that the deſendant was 


a purchaſer of his intereſt in the leaſe for a valuabe conſidera- 
tion, and had no notice of the rent reſerved upon the origin 


al leaſe; and therefore the bill was diſmiſt, becauſe it is 


only a perſonal contract, which does not run with the li- 
cence; as in caſe of a leaſe of a fair, rendering rent, an 
| aQtion of debt does not lie againſt the aſſignee; and equitas. 
ſequitur Legem in this caſe, eſpecially where the aſſignee is a 
purchaſer for a valuable conſideration without notice of the 
tent reſerved, x at + 


* 
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In Scaccat io. 


De Termino Paſchæ Anno Domini 1657, 


** 


John Cother Plaintiff, Eſſex Merrick, &c. Defen- 
| dans. In Ejectione Firmæ. Mn 


7 4x) * a ſpecial verdict found the caſe was this, viz, 
eaſe Tcl. ] Robert Earl of Eſſex ſeized in tail to him and the 
EI cited. heirs males of the body of his grandfather, of the manor 
eee of Pembrooke, died ſeiſed; his ſon entered and made a leafſe 
in effect with by deed for 21 years to Sir 7% Merrick; rendering rent to 
this. the leſſor his heirs and aſſigns, and died, and after his death 
—_ the eſtate tail deſcended upon one, who was not heir at law _ 
35% to the leſſor. And the queſtion was, whether this were a good 
EA leaſe within the ſtatute of 32 H, 8. to bind the iſſue in tail. 
Edgar pro Quer. The leaſe is not within the ſtatute. 
x. It is not purſuant to the reſervation directed by the ſta= WM 
. tute, vid. Statutum. The reſervation muſt be ſuch as tha. 
x C6. 8. 5. the rent may go to the reverſioner, vid. 5 Rep. Lord Mou 
. Jo y's caſe, 41 E. 3. 17. 33 H. 8. Bro. jointenants 62. At com- 
| * 225. © mon law a copulative ſhall be taken for a disjunQive, ut res 
magis valeat, & c. But in poſitive laws; ſuch as acts of 
* parliament, it is otherwiſe, Keilway 97. Dyer 45. 2 R. 3. 18. 
ſtatutes mult be purſued, 12 Hf. 7. 21. Keilw. 21 H. 7; a6. 
7 H. 7. 4. 8 Rep. 48. 8 Rep. Fain's caſe. 5 Rep. Elmer: 
caſe, Dyer 246. vid, Keilw. 8. 18 E. 4.18. Reſervation 
; 13 b. . to the leſſor during the term, Inſt. 348. Reſervations are 
. b. taken ſtrictly, becauſe they derogate from the grant afore- 
| going, 27 H. 8. 18. Dyer 115. comes up to our caſe. 
| | Object. Lit. 348. 3 Rep. 23. rent reſerved to the leſſor 
1 e and his heirs ſhall go to the lord by eſcheat, and 8 Rep. 
369. 8 Ce. 31. Whit/ock's caſe ; the reſervation ſhall go according to the 
4. 1 Je. 309. proviſo, &. The rent ſhall deſcend as the land ſhould, 
I Vent. 161, 162. 5 | Df g 
Reſp. Thoſe caſes differ from ours; for there is a rela- 
tion to a precedent act, and the caſe is at common law; 
but the words of the ſtatute require that the reverſioner 
ſhall have the ſame advantage that the leſſor himſelf, which 
i not here; for it is a collateral heir to the leſſor, to * 
os the 


FCC 
N en 


* * 


Ter. Paſch. 165). in Scaccario: 86 


the teverſion is deſcended ; the ſtatute extends to ordinary 
entails, and not to ſuch uhuſcal Ones as this, to a man and 
the heirs males of the body of his grand- father. 

He cited 5 Ed. 3. 7. Special Eſſoin al auter jour. 12 Ed. 4. 4 Ce. 1%. 
Bro. Parliament 79. 22 Aff. 45. Dyer 72, 236. 2 Rep. 
Wiſeman's caſe, ur. 34 H. 8. cap. 20. of Recoveries. 

Finch pro Defendente. It is a good leaſe within 32 H. 8. 
The doubt is upon the proviſo, thal. the rent ſhall go to ſuch 

erſons and their heirs as the lands ſhould have done, if no 

ſuch leaſe had been made, ſo that if the reverſioner be ſe- 
cure, it ſufficeth. Mich. 8 Jac. B. R. Sir James Skidmore's Heb. 130. 
caſe, fer Fleming Chief Juſtice. Rent reſerved to the iſſue ? bene 2775 
in tail only, held to be a good reſervation, though the leſſor 53. b. 213. B. 
himſelf be omitted. | 214.0. 47. 4.9. 

1. The rent is incident to the reverſion, when generally on ao : 
reſerved, and ſhall go to the heir in Burrough Englith, and 10 Lit. 214. 6. 
the heir on the part of the mother. 7 H. 6. 4. 5 Ed. 2. 8. 71. 4. Cu. 
Avowry 207. Paſch. 4 Jac. B. R. Hill's caſe, A huſband is 5 
made a leaſe of lands that his wife held in Frank-Bank, ren- 
dering rent to him and his heirs, the rent ſhall go to the a Sand. 368. 
wife who has the reverſion. - | 

Another reaſon he grounded upen the words of the las 
tute after the proviſo, which vide in Statute, 

Obj. 35 Eliz. Richmond and Butcher”s caſe. | Rent reſerv- 307.4 


ed to the ſeſſor and his executors, during the term, ceaſes Ce, Lie. 47.4. K 


by the death of the leſſor. I Feat. 462. 


Reſp. That caſe was at common law, and there the exe. 
cutors are named, which is particular; but here 1 is the word 
heirs, which is a general word. 

Hill. 1 Car. B. R. Shury and Brown's caſe. Rent reſerv- | | 
ed to the leſſor and his aſſigns during the term, ſhall be paid E — oy 
during the term, and ſhall go to the heir, per touts les Fuftices, | 
Whitlock's caſe, 8 Rep. comes up to our caſe. 10 Car, 
in Cur, Wardor. Cumberford's caſe, A tenant in tail makes 

_ a leaſe, rendering rent to him and his heirs, adjudged good; 

Whereas the power given him by the ſtatute, is only to re- 

ſerve it to him to whom the reverſion belongs. 5 Rep. 1 You. 13 
Mallirie's caſe, in point. Dyer 115. Mich. 18 Eliz. B. R. 

Roſſe and Hartwell's caſe. The ſame point adjudged upon 
evidence to a jury, and compounded. A leaſe for three 

lives, rent reſerved to the tenant in tail, his heirs and afligns, 

it ſhall go with the reverſion. Hill. 39 Eliz. Ret. 341. in Es: 


3 B. Reve and Car, in Warburton's Rep. to the ſame 
effect. 
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Ter. Paſch. 1637. in Scaccario/” ' 
In the fame term Powis argued ro Quer”, the caſe was, 
tenant in tail to him and his heirs males of his body, had 


oe two ſons, by two different venters, and died. the eldeſt 


LY 


ſon entered, and made a leaſe for 21 years, reſerving rent 
generally to himſelf, his heirs and aſſigns, and died without 
iflve, - having two ſiſters, his heirs at law ; whether by this 

reſervation the rent belonged to the ſecond brother, to 


V hom the reſervation deſcended, as heir male of the body 


of the father, was the queſtion : He argued againſt it, and 


that this was a reſervation to the heirs general, and ſo the 


leaſe not a good leaſe within the ſtatute. 1. He grounded 


—— 


" 3 Or. 217. 


Himſelf upon the words of the ſtatute of 32 H. 8. vide Statu- 


tum, 2. He ſaid a reſervation was to receive the ſame con- 
ſtruction as if it were a grant. «© Rep. 112. Co. Inſt. 47. 


Dyer 45. 21 H. 7. 25. b. Hill, 33 Eliz. in Communi Banco, | 


' Richmond's cafe. 


3. The heir in tail in this caſe is neither heir general nor 
ſpecial to him that made the leaſe ; he is heir ſpecial to the 
father, but not to his elder brother, vide F. N. B. 212. In 
n,, v RE 

Afterwards in Trinity Term it was argued by Windham 


pro Defendente, That the rent, as here reſerved, ſhould go 


©. Z2. 12. l. 
Ce. Tir. 213. b. 
Ph. 171. 35. 


5 Co. 112. a. 
8 Co, 71. 4. 


8 Bulſ, 328. 

, Lone 285. 
Heb. 172. 

KH. 275. 276. 


. 276. ] 


3 Co. 80. b. 
10 Co. 51. 4. 


The eſtate was 


along with the reverſion; the word (heirs) ſhall be ex pound- 
ed . Jubjefiam materiam. Co Lit. rent reſerved to 2 
man's has, ſhall go the heirs on the part of the mother, :7 
the lands deſcended from the mother's fide. 30 Aſſ. 47. rent 


reſerved payable at Lady-day and Michaelmas; The law will 


tranſpoſe the words to preſerve the rent. Plow. Com. Hill. 
and Gronge's Caſe. And it is inforced by theſe words, durin 
the term; and if other conſtructions were made, there wou 
be a contradiction in the reſervation. He cited 5 Rep. Malk- 
rie's caſe 111. and Shurry and Brown's caſe above mentioned. 
A reſervation is clauſula ancillaris, Hob. Stuckky and But- 
ler's caſe, and muſt not precede, but follow after. Vide 
Hob. in Clanrickard's caſe of covenants,' reſervatious, war- 
ranties, -and other concomitant clauſes. The word heirs 
muſt be applied to the condition of the eſtates, as, a wartan- 
ty muſt in that caſe cited out of Hobart. 
 Shaſtoe pro Quer. The ſtatute that enables a tenant in 


tail to make ſuch leaſes, muſt be obſerved, or the leaſes will 


be void. 3 Rep. Brown's caſe. 10 Rep. 51. Paſch. 3. Eliz. 
in Banco Com. Baron and Feme ſeized to them and the heirs. 
of the body of the huſband ; the huſband made a leaſe ren- 


to the heirs of dering rent to the heirs ofthe body of the huſband ; this was 
the ſurvivor and held to be no good leaſe within the ſtatute : The words of 


ſo void as to the 


iſſue for uncer- 


1 J. 


reſervation mentioned in the ſtatute (quod vide) are very 
| | 29 * narticular, 


* 


Ter- Paſch: EIT, in Sins 


particular, and direct to what heirs the reſetvation ſhall be 
made ; and therefore, unleſs they be purſued the leaſe 1s 
void. 5 Rep. Montjoy's caſe. Dyer 30 B Ce. . „ 
Obj. The rent muſt follow the reverſion. Paſch. 4 Jae. 
Co. Ent. 124, 125. Hill's caſe. | 

Reſp. There it was found to be part of the cuſtom in 
caſe of Frank- Bank, that the wife ſhould have the rent, and 
that the rent ſhould go to her without any . reſer- 
vation. | 

11 Ed. 3 AF. 86. 10 Ed. 4. 18. 21 H. 7. 25. Perk. 697. 

Co. Lit. Fen 8 Rep Whithck's caſe. Dyer 187. | 
2. Obj. The words during the term) are objected. 

Reſp. Thoſe words do not enlarge the reſervation, nor are 
mey more than the law would imply without them, Expreſſis 
eorum que tacite inſunt, & c. 5 Rep. 6 Trin. 8 Car. B. R. 

Bland and Inman's caſe Cro. 1 Rep. 1 Cr. 28g. 

3 Odi. 1 he word heirs muſt be taken ſecundum fuljeflan - 
materiam." 

Reſp. It cannot be taken ſo here; the reſervation is to 
Robert and his heirs, and the bret of the half blood is 
not heir to him general nor ſpecial, his ſiſters only are bis CE 
heirs. > 

Afterwards in Eaſter Term 1659. the Barons N 

their opinions ſeriatim, for the defendants. 
Baran Hil, The rent ſhall go along with the reverſion, 
and the leaſe is a good leaſe. The ſtatute of 32 H. 8. is an 
enabling law, and the queſtion here depends upon the pro- 
viſo, which ſays, That the rent ſhall bereſerved to the leſſor 
and his heirs, or thoſe to whom the lands would go, if no 
Tuch leaſe had been made ; and in the expoſition of ſtatutes, 
the judges muſt make ſuch a conſtitution as to advance and 
not to fruſtrate the intention of the makers. Now their in- 
tent was, that the rent ſhould go along with the reverſion, 
and the leaſe be good, if by any reaſonable conſtruction in 
law it might be ſo; and ſo it may be here, for rent does s c. 71. 4. 
naturally tollow the reverſion; 3 and the ſecond brother is heir 


j 


4 — 
- 


to the eſtate. 


2. The words of the reſervation pins are, during the term; 1 Vert. 162, 
and the other caſes that have been cited where thoſe words 163. 
are found, have alſo reſtrictive words and ſpecial reſervations, 

vide Dyer 48. Keilw. 88. 10 Ed, 4. 18. 21 H. 71 41. 
Odj. Richmond and Butcher's caſe. | | 
Reſp. The heir could not have the rent in that 0 be- 
cauſe the creation of it was but for life of the leſſor. 
Obi. Meotton and Edwin $ caſe, | 


| Lane 155, 


Reſp. 


ö 
Pa. 
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1 Cr o 288. 


20. 77. 6. 


reaſon. 


in the point. At id there is a diverſity where the perſon 
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Teer. Faſch. 1657. in Scacgario:... 
Reſp. There it was limited only to the aſſignee; ſo is 
Cro. 1 * 288. Inman and Bland's caſe, upon the ſame 

ut here are no ſpecial words to reſtrain. the gene- 
ral words of the reſervation; and the law will marſhal words, 
ut res magis valeat ; and the leaſe is derived out of the inhe- 
ritance, and the rent reſerved upon the leaſe ſhall follow the 
reverſion, and the word heirs ſhall be underſtood ſecundum 


ſubjectam materiam. Co. Lit. 372. 3 Rep. 84. Co. Lit. 12. 
Hob. Rep. 13. And in our cafe the ſecond brother is heir 
to thejentail and to the reverſion. That the ſtatute, which 
is an enabling ſtatute, ought to be expounded, ut res magis 


valeat. Vid. Plow. Com. The cafe of Mines, and 46 b. 
3 Rep. Boraſton's caſe, Co. Lit. 183. e 


Obj. Hob. Rep. 1 30. Qats and Frit}'s caſe. 


Reſp. There the reſervation was ſpecial, here it is ge- 
neral. | 5 Fr” 5 = 
Obj. There is here no privity betwixt the reverſioner and 


the leſſee to enable him to recover the rent. 


Reſp. There is a privity, for he claims under the leſſor 


Her formam dani. Alſo the act of parliament creates a pri- 


vity, becauſe it gives the rent, to him, to whom the rever- 
on goes; and Surry and Brown's caſe, and Mallerie's caſe, 
*5 Rep. confirmed this; nor does Whitleck's caſe, 8 Rep. 

make againſt this, it gives only advice; but Auſten's caſe, 


Dyer 115. ſeems to be a caſe in point, and ſo the abridger 
obſerves by a nota; and 1 Inſt. 46. agrees. i 


So that, I hold the leaſe to be made purſuant to the di- 


reQion of the ſtatute, and that it is a good leaſe. ___ 
Baron Parker accordant. 1. It is the office of a judge to 


preſerve, and not to deſtroy an eſtate, if the expoſition he 


not cantrary to the words; as appears in Altonupod's caſe, 
1 Rep. of a grant. Bredon's caſe, ibid. of a fine, Lit. in his 


caſe of a condition cy pres. 3 Rep. Linc? College caſe. by 
leaſe made by a Biſhop contrary to the 1ſt of Eliz. not void, 
but voidable, tl iough the words are that it ſhall be void. 


And the intent ef the law- makers, which was to uphold 


eſtates, is more i o be regarded than bare words; as in 3 Rep. 
34. Co. Lit. 236. 5 Rep. 15. Plow, Com. 76. Co. Mag. 
Chart. 84, 110.1 f the reſervation had been to the heir of the 
tenant in tail only, it had been good, as was adjudged in 
Skidmare's caſe. {30 a leaſe for gg years, if three lives ſo long 


live; and rent r4:ſerved ſhall enſue the nature of the land, 


and go according y. Whitleck's caſe, 8 Rep. has no influence 
upon the caſe in queſtion; but Vyat's caſe, Dyer 115, is full 
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| Tar, Paſch; 1659. In Saaccario? © 


to whom the rent is reſerved is, capable of it, and where 0 8 
not; where the perſon is capable, the rent ſhall go accord- 


ing to reſervation, as during the term to the leſſor and his al. - 


ſignees.  Shury and Brown's caſe, and 5 Rep. Mallorie's 5 Ce. 113. ö. 
caſe, of Succeſſors. But if the perſon be not capable to take 4) 


it, then it will be otherwiſe z as in Inman and Band's caſe, 


cited Cro. 1 Rep, 288. and Richmond and Butcher's caſe. 3 Cr. 47. 
Obj. Here is a clauſe of re-entry reſerved for non-pay- 
ment of the rent to the heirs of the leſſor, which ſhews the 


intent of the parties to have been, that the rent-hould go 

accordingly to the heirs general. : 1 5 
Reſp. No implication ſhall prevail againſt expreſs words; 

and that clauſe is no part of the reſervation, and the inten- 


tion is as ſtrong to the contrary ; for the heirs at law may _ 
enter for a condition broken, and yet another perſon enjoy C.. Tit. 12. 3. 


the eſtate, upon and by virtue of their entry; and concludes | 


pro Defendente. 


Baron Nicholas accordant for four reaſons. 1. Becauſe 


the words during the term, without more, would have been, ven. 162, 
enough; as appears by the books, 14 H. 6. 26. 10 Ed. 4. 163- 


14. A H. 7. 25. Dyer 45. Co. Lit. 47, 27 H. 8. 19. & 

utile per inutile non vitiatur. „„ e 
Obj. But the words that follow, viz. to him and his hehe, 

are reſtrictive of the words that go before. Hoey. 

| Reſp. When there are two clauſes in a deed, of which | 

the latter is contradictory to the former, there the former 


| ſhall ſtand; as in 2 Ed. 2. Feoffments & Faits, 24. 4 H. 
56. 22. of a. gift in frank-marriage, rendering rent, the reſer- Cr. Lit. 48. 4 4. 
vation is void. hg bo ee 95 


2. Reſp. Subſequent words ſhall not confound thoſe that 
went before, if by conſtruction they may ſtand together; as 
in 5 Rep. 112. Mallerie's caſe, the word ſucceſſors; and in 
Shury and Brown's caſe, the words executor and aſſigns. 
2. Becauſe the word heirs here heing a comprehenſive | 
word, ſhall be extended ſecundum ſubjectam materiam in all 


manner of conveyances; as in a grant, grant to a man and Ce. Zit. 2. 4 
bis heirs, Habendum to him and the heirs of his body makes $9; 453: 


an eſtate tail. 35 Aſſ. 14. 37 Aff. 15. 2 Rep. Baldwin's caſe;; 0 4. * 


ſo in covenant, vide Hob. 275. ſo in the caſe of Rent. Co. 


Lit. 12. Avowry 207. 7 H. 6. 4. Hob. Rep. 34. Rent 8 ce. 54. ©. 
hall run according to the nature of the diſcent of the land, | 
Engliſh, to the heirs in Gavel-kind, It. 16. 


to the heir in Burough 

to the heir on the part bf the mother, &c. ſo here. ; 

Obj. The leſſor of the plaintiff here is not heir to the 
4 2 3 | 9. 7 


1 


/ 


* 
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1 cr. 288. 1 7. Reſp. Shock is heir ſecundum formam doni, F. N. 1129 


* 


409. And in F Bland and Inman's caſe, tbere was no rever IF as 
3 Fent. 163. A there is here, deſcending upon the heir in tail: and here are 
wife had the all the general words that can be required during the term, 


xeverſion, and to him and his heirs ; . ſo that nothing Tay be, more ex- 


1 Apen 3 preſs. = | 
$926. 256. a7 3. A reſervation-i is clauſuls ancillarir, * waits upon the 
: . reverſion. 


Pes 185. Rey. 4. Becauſe acts of parliament muſt e according 
84. 9 Ce. 30. 4. to rea ſon, ut res magis valeat, and TINS to the re 
| oF: s intention. 
Obj. If rent had been reſerved thus upon a feoffment, it 
- would have gone to the heir at common law. © 
Reſp. In that caſe there would be no reverſion remaining 
inn be ieffor, as there is here. 
Obj. If the reſervation had been to kis heirs males, it it 
"would have been ill. 
Reſp. In that caſe it would have been reti give, which 
now it is not. : 
Obj. Oats and Frith's caſe, Hob. Rep. 1 30. 1 
Reſp. Becauſe there the ſon had nothing 1 in the lands, 1 
there wanted privity ; but here it is otherwiſe; and conclud- 
pro Defendente. 
Chief Baron Widdrington accordant, upon four conſideta- | 
B Ce. 51. 4. Ce. tions. 1. Where no perſon in particular is named to re- 
Lit. 210. _ceive and enjoy the rent, there the law determines who ſhall 


have it; as in 21 H. J. 25. Dyer 45. 27 H. 8. 19. 5 Ed. 4. 


| 4 Bacon 349, 4. and the law ſays, That in ſuch caſe the rent ſhall go to 


the heir together with the reverſion ; but when the leſſor 
Ee, Lit. 210. . particularizeth the perfon, there the law will not carry it 
| _ farther; as in 20 Ed. 4. 18. Aſiize 86. 2 Ed. 4, 5. Cro. 
1 Rep. 207. 14 H.6. 26. for in that the agreement of the 
Parties prevents the conſtruQtion of law. 
2. Where the reſervation is ſpecial, and to improper per- 
x Ce. 96.6, ſons, there the law follows the words, as in Richmond: and 
The law that Butc/er's caſe, and 5 Rep. 97. Randa?s caſe there cited. 
goes contraryt®. 3. Where the words are general, as here, during the term, 
1 Vent. 162. the law will expound them accordingly, and. according to 
2 Lev. 13. law, eſpecially the words, his heirs, going before, vi 1 8 
* ments E Faits 21. 5 Rep. 19, 112. 27 H. 8. 19. OP 
4. When the eſtate of the leſſor. is a particular eſtate, 400 


ſ 


ut. 161, the reſervation general, there the Jaw ſhall make ſuch con- 
162. 1 fo. 30g. ſtruction,” as that the rent ſhall go with the reverſion and 


eſtate of the land; as in Co. 1 Inſt. 112. Avowry 207. 8 Rep. 
Sms caſe : But if it be incident toa * it ſhall not go ker 
; : t lg 


* 5 1 5 AS 4.37, 
I a 
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5 ther; as in Dyes 45; 7 Rep. I9. vide 10Rep. 116, 117. 38 : 
20. 3. 10. 45 Ed. 3. 34. and Dyer 115. by the pleadings | my ag 
ſeems to be a caſe'i Tn point, and concluded pr e 


5 and e was * e 1 8 


Jane 1 an Infunt by Hutchinſon her Guardian; 
_ againſt John Roberts ler Father, and Str John | 


| Roberts her Gr andfather. 
HE plaintiff by her che exhibited her bill to ftop 
ohin Roberts her tather, who was tenant by the 

curteſy of lands, of which the remainder in tail was in her- 
ſelf, from committing waſte and felling down timber, which 
timber the defzndants had contraQted for in the lifetime of 
the plaintiff's mother, who was tenant in tail of the ſoil 
and the court held that in ſuch a caſe any perſon might wy 
become guardian to an infant againſt her father; and that 
waſte is by law a forfeiture of the father's guardianſhip, and — 180. as 
that the contract made nothing in the caſe ; whereupon the Lit. 88. ö. 
injunction e was neee to ſtay waſte. | 4 Cr, 39 


Thomas Tooke Plainif 3 Ralph Fi tz Noh, | 
1  Exteutr: of Rober | oa cop Defendam. 


The teſtator made his will, and made the defendant 
his executor, and afterwards declared his will to be, That 
the plaintiff ſhould have a bond, upon which he owed the teſ- 

tator 100 l. and died; the defendant proved the will, but not 
this laſt patt and codicil; and to compel him to do it, the 
plaintiff ſued him before the commiſſioners for probate of wills, 
&c. pending which ſuit the bond was put in fuit at law, and 
to be relieved in the premiſſes, and to have the benefit of 
this bequeſt, and to ſtay the ſuit at law, this bill was preſer- 
red; And upon the defendant's anſwer, and reading the 
depoſitions, and hearing 3 teſtimony, who proved the 
teſtator's having given the plaintiff. the bond in queſtion; 
it was held per Curiam, That · no relief lay here for the le- 
gacy, be fore the codicil proved, and that this was no pro- 
per court to prove it in, but that it appertained, to the 
ecclcfiaſtical een and that the common law has nos 
| | H -* ns 


UD Engliſh bill the cla; appeared to be thus, viz. 


8 
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3 thing to do with it, but where the court cannot determine 
it, which here they may; but when the codicil is proved, 
and made part of the will, then, it, will be proper to be re- 
lieved here againſt the bond, by reaſon of the legacy, and 
not before; but becauſe the matter was not yet determined 
before the commiſſioners, the court ſupported the injunction 
till the hearing there, and Dame Swinnerton's caſe was Cited 
in point in chancery. |. | . 


3 % ; 3 4 | 5 PER 32 5 verſus Chillender & aP. 
(4) : PON ſeveral informations here againſt the defendants, 

| upon goods ſeized that had been imported contrary.to 

Ei | the act of Navigation, and otherwiſe, and property claimed by 

; Chillender, Marſhal and others; the caſe was, whether the 

court ought to grant writs of reſtitution to the claimants up- 
on giving ſecurity ex debito Fuftitia or not. | 
Hardres pro quer. | conceive not, but that all ſuch writs 
are exgratia Curie, and to be granted at diſcretion... 
' I will firſt endeavour to anſwer the objections and argu- 
ments that have been made by council a ſimili; and ad idem 
by preſidents, and ex reip/a, which being done, I will lay 
the caſe open in an equal ballance, and then offer ſome rea- 
ſons to the contrary, ._ | | „ 

„ Ihe 1ſt. Object. a ſimili is the caſe of felon's goods ſeized; 

- Roym, 4 and the ſtatute of 1 R. 3. c. 3. which provides, that if a 
| | man be arreſted or impriſoned for felony, no officer ſhall 
ſeize his goods before conviction, according to the Jaw of 

the land. Ns SON To 55 . 

Reſp. The anſwer is clear, and ſo declared by the very act 
itſelf, which is Lex terræ; and ſo Stamford pl. Cor. 193. b. 
tells us, that that Statute is but a confirmation of the com- 
mon- law, with which Bracton agrees, who is there cited, f. 

52. That in ſuch a caſe a writ lies to deliver the goods up- 
on ſecurity, and there is great reaſon for it, to wit, the ſuſte- 

' nance of perſons in priſon, who have no eſtates of their own, 
but depend upon labour, and live by that when they are out 
of priſon. But that ſtatute extends only when the party 1s 
in priſon ; for if he be at large, he is not within this law, but 
the officer may ſeize, and that by the ſtatute of 25 EY. 3. c. 
14. called the Statute de proditoribus, that upon the 2d Caprar 
the ſheriff may ſeize, though there be no forfeiture till the 
exigent ; by which it appears that this is the ſettled law ofthe 
land, by which the felon, in the firſt caſe, is to have his goods; 


but in the caſe at bar there is no poſitive law, common or 


_< 
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Statute, in the caſe. 355 5 e 
A ſecond objection has been made, That when goods are 


| ſeized after outlawry, yet upon pleading and giving ſecurity, | 
they ſhall be reſtored to the party, though forteited ; and for 


the ſame reaſon it ought to be ſo in the caſe in queſtion, | 
Reſp. It has always been praftiſed ſo in the caſe objeQed, . 
nor was it ever denied; but in the caſe in queſtion reſtitu- 


tion has been frequently denied; and many times there is 


good reaſon why it ſhould be denied; and prefidents in one 
caſe, unleſs they be ad idem, ate no guides in other caſes. * 
The 3d. Objection grounded upon preſidents and uſage 


ad idem, may receive a double anſwer. 


1. As for uſage and conſtant practice, I agree that con- 


ſtant uſage, and the courſe of the court, is the law of the 


| Poft 240. 2 C. 
court and of the land. 2 Rep. 17. Lene's caſe, But where 16. 5 700 4575 
the uſage and courſe of a court is not conſtant and certain, aug. 169. 


there it is otherwiſe; for an uſage or cuſtom interrupted and Pe 146. 


diſcontinued not once or twice, but oſten, cannot be term- 
ed uſage or cuſtom; for it is of the eſſence of an uſage or 


cuſtom to be ſemper; for as continuance makes it, ſo diſ- — 396; 


continuance deflroys it... 


28 H. 8. Dyer 30. Copy- holds muſt be always demiſed or 
demiſeable. 5 50 | TR ne Cle LN n 
My ad. Anſwer is, that preſidents without a judicial exa- , 66. Faueh: 


mination do not make a law. 4 Rep. Slade”s caſe 94 reſolv- 399, 419. pot 
ed, that preſidents not made upon a judicial debate, but 14. 


that paſs as it were ſub ſilentio, do not make a law, & mul- 


 titudo errantium non parit errori patrocinium, vide etiam Mit- 


tor's caſe, 4 Rep. 32. b. 6 Rep. Sir Fon Molir's caſe, fol. 6. 
ibid. fol. 73. Sir Drue Drury's caſe. 11 Rep. 75. Magdalen 


College caſe. By all which caſes it appears that preſidents 


not grounded upon debates and judicial determinations, are 
not of force enough to be directions to a court of juſtice. 
3. I anſwer, that in this caſe there are preſidents pro and . 


\ 


| - b. a 
_ in all times, and therefore no argument to be drawn from _" 
them. 


Now to give an anſwer to ſome reaſons of law that 


have been offered to prove theſe writs due ex debito juſ- 


ticiæ. : „ 7 | 
Obj. 1. Any man may ſeize, and any thing may be ſeized 


upon ſuch a ſuggeſtion and information, which is a great in- 


convenience, that men's properties ſhould be ſo invaded 
whillt it remains doubtful whether there be any forfeitur 


e or 
- Ha not 
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not till judgment, and the owners have no remedy. in the 


mean time. 

Reſp. This objeQion may be anſwered by an argument 
a pari, and thus retorted, viz. If any one may ſeize, then 
every merchant may before any body elſe by intendment can 
know any thing of the matter, ſet up an informer, who may 
conſent to, or not oppoſe the writ of delivery, and not pro- 
ſecute afterwards; and no other informer perhaps can, be- 
cauſe not privy to the evidence, by which means the com- 


| mon- wealth may be defrauded; and there is as much reaſon 


that the common- wealth, which by preſumption will do no 
injuſtice, ſhould have the cuſtody of the goods, as a private 
owner, when there is a eh whether ny be forfeited. or 
not, | 
So that "ak hs inconveniences on both Lidia whitt 
arguments can be drawn from thence to prove theſe writs 
due ex debito juſticiæ? Which is as much as to ſay, that it 
is injuſtice in the court to. deny them, though how to make it 
injuſtice to deny them, where the preſidents are fro and con, 
and inconveniences. equal on both ſides, and no poſitive judi- 
cial preſident to direct the court in what caſes to grant them, 
*. in what not, I cannot comprehend. N 

'or certainly what is demandable, ex debito juſticiæ, ouxht 


to be grounded upon ſome direct and poſitive law, or upon 
ſome undeniable reaſon, ſuch as that of Magna Charta, vu/lus 
 Jimber hmm, & c. or upon multitudes of Nane determinati- 
ons in all ages. 


Nor can theſe writs be conceded to be ex debito jufticie, 


thought there may have been one or two judgments in point; 


for we ſee. by daily experience that courts may err in judg- 
ments; elſe how comes. it to paſs that ſo many judgments 
are afterwards drawn in queſtion, and many en _ 
upon debate, contradicted and.reverſed F. | ; 
I will cite only two preſidents, and thoſe freſh in me- 
mor 155 
"The Attorney General verſus 1 Tin. 1656. The 
queſtion was, whether the king ſhould be Preferred before'a 


ſubject, who has a judgment and execution for his debt? 


And adjudged that he ſhould not, if the ſubje& ſued out 
execution firſt, although a judgment of this court was cited 


to the contrary in point. 


Mich. 1656. The Protector verſus Geering. The queſtion 
was whether-one as Amicus Curie might quaſh an inquiſition; 
and adjudged clearly that he might, though a judgment in 


this court was cited to the contrary : by which caſes, and 


my others of the like nature, it appears that Judges are 
1 not 
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5 not bound by the judgments of their predeceſſors 3 ard it Fave. 383, © 2 
would be miſchievous it it were otherwiſe ; to wit, That one 3 
ſhould be concluded by the opinion of another in equal? gradu 


with himſelf : but when there are diverfities of opinions, 
and a point ſettled upon ſolemn debates, the caſe may be 


\ 


different. 5 „„ bs, 
Now to conclude, ſince the argument à ſimili cannot bold 
in theſe caſes to tie, up the hands of the court, ſince prefi- 
dents are fro and con, ſince there are no.judicial detetmina- 
ions in the caſe, in what caſes ſuch writs are to be granted, 
and in what not, ſince the inconveniences are equal on both 
ſides; and ſince the judgment given in 23 Car. rather 
makes againſt the right of demanding theſe witts than tor 2 
it, What is to be done in ſuch a caſe? Why, certainy_ 7 
the court according to their diſcretion mult be umpire, the 
jucdges being indifferent arbitrators between the common- 
wealth and the ſubject; and being intruſted with the decla- 
ratory power of the law ſecundum bonam & ſunam diſcretionem, 1 
And to them I ſubmit this caſe, it being molt fit tor them 
to provide due remedy both for the common- wealth and the 
ſubje ct, ſo as neither may be defrauded or defeated of their 
juſt rights. Tn x * 
Turner for the Informers. 


It is a contradiction, that the goods ſhould be forfeited, 
and yet the protector recover only damages. It will be a 
diſcouragement to informers, if the goods muſt ex debito juſe 
ticiæ be delivered to the owner. | 
Shaftoe argued on the ſame fide. - „ 
Serjeant Maynard contr. Fheſe writs cannot be grantable 
ex gratia or favore Curie, for the court can do nothing out 
of grace or favour. Ex gratia principis:they may be granta- 
ble, but then the court muſt have a privy ſeal. They are 
grantable-ex debito juſticiae, but in what caſes, reſt in the 
legal diſcretion of the court; nor can there be any great in- 


the caſe of Felon's goods is ſtronger, and that is common law, MN : 
and by the ſame reafon this ſhould be common law too; ang 
fo concluded for the claimers. | | . 
Et Adjornatur. Nota, This diſpute lies in a narrow com- 
paſs, and is a diſpute about words more than any thing * | 
a | ſor 
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ſor upon the matter both ſides agree that they are not que 


ex debito juſticiæ in all caſes; ſo that it is at leaſt is the diſ- 


: - * - eretion, though not in the grace of the court, in what caſes 
5 : to grant them or deny them, which upon the matter is the 


matter in queſtion, and yet agreed to on both ſides. | 
Stavely verſus Ullithorn. 


(5) YN an attion of the caſe upon a feigned action, upon 4 
bill in equity, and an order for a trial at law, the queſti- 


having belonged to Fountain-Abbey in Yorkſhire, which 
2 was of the Ciſterian order; and it was held, per Curiam, 


47- b. 


| poſt 174. England. And if theſe lands were diſcharged of tithes from 


the time of that council, that no after covenant or contract 

made by the Abbot to pay tithes, coufd diſpenſe with this 
Ws privilege, or make them liable to tithes ; for once diſcharged 
S0 canons here. by this council, and always diſcharged ; for this council is 


Fax”: 327. as forcible as an act of parhament, which concludes all 
2 Vent. 44. 


7 
; 


1 Lev, 222. | 5 8 | 
| . any ſuch agreement for payment of tithes before the 
MH council, that yet this council, as a general law, which 
= includes all men's confent, had diſſolved it, and the lands 
4 were diſcharged. ; „„ 
H The Attorney General again Sir Ralph Freeman, 


(6) » Teen Enelith bill the cafe. was, a man was outlawed; 
1 and afterwards made a leaſe of his lands, and after- 


wards theſe lands amongſt others were found by inquiſttion, 


1 and this leaſe was pleaded in bar to bind the king, being 


; 1 other eſtate made by the party after outlawry, and before 
＋ 2 Cr 82. an inquiſition taken, will prevent the king's title, if it be 
Me. 196, 816. made boni fide, and upon good conſideration; but if it be in 
x 8id. 260. truſt for the party only, it will not be a bar ; but that no 
1 4 7. cenveyance whatſoever made after the inquiſition, will take 
78. poſt is away or diſcharge the king's title, (that is to the profits) 

27 *. 7. 4. 1 Raym. 307. Britton. v. Cole. But in caſe of treaſpn the 
227 187, 422, law is otherwiſe. 2 Cr. 82. here the king's title commences by 


Piſt 106. the inquiſition. 2 Vent 270. 2 Lev. 34. and the ſubjeQ's title 
12 Md 176. being prior & bona fide thall not be avoided by it. Ante 27, 
VI., 84. e Sheffield 


5 on was, Whether ſuch lands were diſcharged of tithes as 


parties; and the court were alſo of opinion, That if there 


before the inquiſition. And the court held that a leaſe or - 


1 


. clearly that the council of Lateran, which freed that order 
Latch go. 2 Ce. from payment of tithes, was a general law received in 
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ield werſus Ser jeant & ads. 


I I Pon a Bill in equity to be relieved for n T4] 
| in London, the caſe was, That the plaintiff's title | 
was under a ſequeſtration by Parliament, and an order there- 
upon by the committee for plundering miniſters; and the 
queſtion was, whether he was relievable according to the 
decree confirmed by the 3 H. 8. concerning tithes in Lon» 
don, by which the Mayor of London muſt be firſt addreſt to: 
And the decree mentions only the parſon, vicar and curate, 
and whether he that is in by ſequeſtration be within it, not 
being parſon de Fure, was the queſtion ; and it was urged by | 
the defendant's council, that he is 'relievable there, and 
therefore not here, becauſe he comes in under the parſon's 
title, and as his leſſee; the ſame law is of an impropriator, 
who is not within the words of the decree ; and,that.ſo it 
was lately ruled in Chancery, which the court agreed to, 
but yet were divided in this caſe ; and it was afterwards by 
conſent referred to compromiſe, =_ | 


* 


Anne Gibbons lain, Anne Prewd Deum. 


| HE Plaintiff declared, That whereas it was upon the (8) *' 4 
18th of November 1652. mutually agreed betwixt them 1 FU 148%. 
that the plaintiff ſhould before Lady-day following, conve n 5 
over all her eſtate and intereſt in the real eſtate of Ni. | 
liam Prewd, deceaſed, to the defendant and her heirs, and \ 
that in conſidergtion thereof, the defendant ſhould before : 
that time pay the plaintiff 25 l. and convey unto her and her F 
heirs ſo much of the ſaid real eſtate as ſhould amount to 50l. 
per annum, and enter into a bond of 2000 l. the ſaid de- 
ſendant afterwards the ſame day and year in conſideration 
the plaintiff did promiſe to the defendant to perform her part 
of the ſaid agreement, did promiſe to the plaintiff to' per= 
form her part of the ſame, and avers the real eſtate to be 
worth 500 l. per annum. Upon Non Aſſumgſit, and verdict 
for the plaintiff; it was moved in arreſt of judgment. 
By Mr. Atkins, That as the caſe is, the plaintiff muſt 
perform her part of the agreement firſt, otherwiſe the defen- 
dant cannot convey to the plaintiff 501, per annum out of 
the ſaid eſtate. PU ROY e 


a ; Anfew.. / 
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Hob. 106. 
Ra m. 450. 
2 0,216, 


KRaym. 430. 


BY / | 
Hob. fog, 88. 
audt. | 

Telv. 134. 


Fe . 
2 752 


1 ent. 2. 
177, 41. 1 Levy. 
20, 293. 2 Lev. 
23. 3 Lev. 319. 
Poſt. 104. 


(9) 
Principue 


ante 1, 


Ter. Paſch, Re in Aba 


Anſw. The performance on the defendant's part is not 
"hh modo, or conditional, but abſolute and reciprocal by rea- 
ſon of the agreement; for it is not in conſideration that the 
- plaintiff ſhould convey all her eſtate, &c. but in conſi- 
deration that the plaintiff aid agree to it; and the confi- 
deration upon which the aGion is grounded, is a mutual 

promiſe to perform, the agreement. ,5 H. 5. 10. . As if l 
d Fopenaht to marrya man's daughter, and he covenants to 
give me an vine pounds; ſo here the agreement and pro- 


mite, which is. reciprocal, and gives the defendant a remedy 


upon breach made by the plaintiff, is the conſideration, and 


not the performance of any at by the plaintiff. 


e by the agreement to con- 


2. The plaintiff has as long zin 
has to convey part of the 


vey her eſtate, as the defengy 
Teal eſtate of Wiliiam Prewde;”*- 
The agreement and promiſe made by the defendant, is 
not to convey to the plaintiff part of the eſtate conveyed 
8 the plaintiff to the defendant, but to convey part of the 
real eſtate of William Prewde, which may be done though 
the plaintiff does not convey any part of her eſtate and in- 
tereſt therein to the defendant. 
2d. Obj. was, That the defendant's part of the agreement 
was promiſed to be performed in conſideration of the plain- 
tiff's performing her part of the agreement, which is not 
averred to be pertormed. be 
Anſwer. That is a miſtake, for the defendant's agreement 
does not depend upon the plaintiff*s performing of any act, 
but is, that in conſideration that the plaintiff agreed to do 
ſuch a thing, the defendant agreed to do another thing, 
and the conſideration is no other than the reciprocal premiſe 
ot one to the other, which is executory, and upon which the 
parties have mutual remedies ; and it is a gen-ral rule, that 
when the defendant has a remedy ſor the conſideration of a 
promiſe, that conſideration needs not be averred to be per- 
tormed, which is our caſe ; and aficrwards Nene Was 


given pro Quer. 


Trin. 1655. In this . Ernely werſus Lad. 
Falkland fur Promae. 


'HE plaintiff declared that it was agreed berwixt the 
plaintiff and the defendant, that their horſes ſhould 

rum a race, and the winner to have of the other 200 1, with 
' ſome other particulars of the agreement : and that whereas 


the our had promiſed to perform on his parts the defen- 
: dant 


— 
— 


Og” | e N 
Freer. Paſch. 1659. in Scaccarioꝰ?ꝰ 
dant had promiſed to perform on his. Aſter a verdi& for the 
plaintiff, the conſideration was admitted upon a motion in 
arreſt of judgment, to be good, being grounded prog. ſuch 
a reciprocal promiſe. But the only queſtion- was, 
it was certainly enough laid, or no; for the words were; 
' Whereas the plaintiff promiſed, & c. but that too was ad- 


judged to be good and ſufficiently certain, vide. 48 E. 3. 3. Aue 3 


Raſepol e's caſe, & Mich. 24 Car. Reg. rd 5 * 338 2 e - 
ocxeſby's Cale, 5 


ingals, Entr? Trin. 24 Car. Reg. 601. 
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Paſch. 1649. B. R. Entr Mich. Car. Reg. 73. See 2 2 74 360. 
Sir George Sands verſus Sir John'Thorowgood and 


others, Truftees for the Maintenance of Minifters, 
| In a Bill of Review, 


of the truſtees had a,decree in this court againſt the 


plaintiff for 400 l. odd money, which was accordingly paid; 


HE cafe was this: Sir Fohn T horowgord and the reſt 


and afterwards the truſtees were altered by an ordinance of 


the Lord ProteQor, and five were put out and five new ones 


put in; after which the plaintiff preferred his bill of review 


againſt thoſe truſtees, that had the .decree againſt- him, 


omitting the new truſtees. . Whereupon the defendants de- 
murred, and ſhewed for cauſe, that the truſt was transferred 
to others by act of law; and therefore they that. have the 
preſent intereſtand eſtate ought to be made parties, and they 
that are diſplaced ought to be named; for there is no reaſon 
to charge them fince they receive nothing to their own uſe. 
But it was anſwered, that this is in the nature of a writ 


of error, 6 Rep. Ruddocf's caſe, which muſt be brought againſt 6c. 26. «, 


the ſame perſons that have recovered ; and here the parties 


ſue to be reſtored to what has been recovered from them, 


which they muſt be by the perſons that recovered againſt 


them. And though the ſaid ordinance had altered the truſ- 


tees, yet the rules and methods of proceedings were not al- 
tered by it. | 8 | ER 


* 


7 


The court ſeemed to doubt upon the matter, but at laſt 


it was agreed that the new truſtees ſhould be made parties 5, 343; 


fans prejudice, & cx. 
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De Termino Sancti Trinitatis Anne 


5 
8 — 
(1) 


Domini 1657. In Scaccario. 


4 
PER 


Information per Morbye verſus John Urlin Eſquire. 


PON the ſtatute of 35 H. 8. cap. 17. for grubbing up 
LJ. wood in Buckinghamthire contra formam ftatuti ; after 


a verdict for the plaintiff, it was moved in arreſt of judgment. 
1. That it is not mentioned in the jnformation, that the 


wood was growing at the time of the a& made, for ſo the 


woods of the ſtatute run, and ſo it ought to be ſet forth, as 


upon the 5th of Eliz, concerning apprentices, which hath 
been often adjudged. | 


2. Becauſe by the ſtatute of 21 Jac, 1. the information 
ought to be brought and tried in the proper country, 

Atkins pro Quer. The proviſo in the ſtatute is general, 
and not tied up to wood growing at the time of the act, and 
contra formam Statuti ſopplies it, if the law were ſo; as in 
1 i 1 it 

And as to the ad objection grounded upon the ſtatute of 
21 Jac. cap. 14. That is a miſtake, for that law takes place 


only in ſuch caſes where Juſtices of Peace or of aſſize have 


power by law to hear and determine; but by this act of par- 
liament, upon which the preſent information is grounded, 
they have no power at all, for the proſecution is tied up to 


courts of record ; and thus that law has always been con- 


ſtrued; to which the court agreed; but they conceived the 


1ſt exception fatal, and that it could not be ſupplied by the 
words contra formam Statuti; for they do but make the con- 
cluſion upon the caſe before ſet forth, and are themſelves 
no part of the caſe, but diſcloſe the reſult of the premiſſes, 
and will not 'of themſelves make a caſe without ſufficient 


premiſſes, which ovght to ſet forth the law, as it is upon 


/ 


the ſtatute. Ed Adjornatur. But afterwards judgment was 
arreſted upon the firſt exception. . 


7 


13 


f Edward 


: Br . N A n ade „ 
1 N » 2 $06 ** * ON . 4 . * 1 1 I 
N : 5 1 * Fe * 
f * 8 
$4 of ; 
# Ek 


+ 


Edward Maſter Zis Maid Sr Herbert Whitefield 


Yea 


Pon Engliſh bill in the Fxchequer-chamber, the caſe (2) 
was thus, viz. The plaintiff had judgment againſt the Sb. P. C. 
detendant, Whitefield, for 500 l. in Mich. 1651. in the Up- Ne v. 
per- bench; and afterwards in Trin. 1654: the other defen- .. 46+ 
dant, Hockin, obtained a judgment againſt the deſendant 1 
Whitefield for 1000 l. and outlawed him upon it in Mick. 
1654. whereupon the 1oth of Dec. 1654. the Manor of = 
Burmarſh was extended of the value of 1201, per annum, and 
ſcized into the ProteQor's hands ; and in January 1654, the 
moiety of it was extended by virtue of an egit upon the firſt 
judgment; and the defendant Hoc kin obtained a leaſe of it 1 4 
out of the Exchequer,” upon the extent upon the outlawry, — > nl 
guumdin, 8c. but levied only by levari the ſaid T201. p. a. 
out of the moiety extended ut ſupra, and permitted the other 
defendant and his tenants to enjoy the reſidue of the profits 
of the ſaid manor, to the value of 378 J. per annum; and the 
defendant Hockin was decreed to account with the plaintiff . 
for all the profits which he had or might have received, 
without any willful or negligent default of his. ®wd nora, 
That the leſſee of an eftate upon an outlawry ſhall be com- „ 
pelled to account for the profits, which he might have re:. 
ceived, with a creditor of the party outlawed, who has an 39 
intereſt in the ſame lands by extent. The king can't leaſe | 
lands on outlawry. 21 H. 7.7. a. 
But afterwards in Eaſter Term 1658. the court held that a Pet. 33, 
the leſſee could levy no more than the extended value, and 239. pf 136 '  þ 
could not enter and take all the profits, for that the Protector Ne — 
had no intereſt in the lands extended, but only perception of P 176. Pl. 
profits, vid. * 21 H. 7. 7. a. accordant per Cur. but the party 541. 1 Lev. 3 
may take out a melius inguirend. and have them extended at a 3 ge 4 
greater value; and it was agreed, that the plaintiff ſhould 17. * 
take the defendant Hockin's place, and pay him 2001. per 
annum, till Hockin's debt were ſatisfied, and the outlawry to 
remain tn force; and the extent upon the elegit, after the 
extent upon the outlawry was held void, quad the protector. P., 196, 186. 
N „ = * 41 F. 7.9% 
ante 101. 1 Lew, 
34. Peſt 422. 
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De Termino Sancti Michaelis: Anno 
Domini 1657. In Scaccario. 
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Gardiner and tus Wife verſus Parker 
1 3) HE plaintiffs brought an action upon the caſe for 
Adee, 18. . . words ſpoken by the defendant of the feme plaintiff, 
guot. viz. You are a whore, and I can have a better whore for a 
5, BREA roat; and you get your living by your tail; adjudged acti- 
Y F* 1. Sid. 61. | Ss ſince the hs act. Por e words B a con- 
* : tinued courſe of fornication and adultery. So to ſay, thou art 
| a whore and wert carted for a whore: Or, thou art a whore 
and goeſt down into the country to vent thy ware : Or, 
thou art a whore and ſuch a man's whore. Judgment, niſi 
cauſa, &c. Vid 1. Sid. 61. This action was grounded on an at 
| in the ProteCtors time againſt adultery, but will not lie now 
5 Oe totam curiam, the act being in itſelf null; and an action 
| Mayor 8%, 241. for calling whore, adultreſs, & c. lies only in the ſpiritual 
> K. Aab. court, or in London: ſo the word bawd, not actionable; 
but keeper of a bawdy-houſe, is. | . 


— 


C 


pe Termias Sandi Hillerii Anne . = 
Domini 1657. In Scaccario.. f 


The Attorney General verſus Alum. 


N an information at the ſuit of the Attorney General, the (14 
caſe was thus, viz. The Ruſſia Company was incorpo- | 
rated by letters patents, I and 2 Phil. and Mar. and it was | 
ranted to them, that no perſon not being of their company 4. +. 
| ſhould trade thither without their leave, on the penalty of " 300 4 
forfeiting ſhip and goods. Afterwards by act of parliament, | 
$ Eliz. theſe letters patents were confirmed; and it was PS: 
farther enacted, that no perſon, Subject or other, ſhould 
trade thither without leave of the company; and the queſti- 
on was, whether or no one that was free of the company, 
might trade thither without leave of the company. | 

Stephens pro defendente, That he may ; for it was not the The king by = 
intent of the act to exclude them, but ſtrangers that were patent can't | 5 
not of the Company; and the act is an act of confirmation, „ | 
rather than of creation; Beſides, I. there is no inconveni- prenticeſhip ts 
ence in ſuch perſons trading; and the act was made to re- trade. ante 55, 

dreſs an inconvenience. * | 

2. When a particular Benefit is intended, it does not ex- 
tend to other perſons. 

3. It would be a repugnancy to conſtrue the act ſo as to 

' reſtrain priviledges granted before the ſame act, 8 Rep. 1 54. 

A 4th reaſon be grounded upon a proviſo in the act re- 7 
lating to Hull; and cited 8 Rep. Doctor Ben ams caſe. . 
That the priviledges granted to the College of Phyſicians | | 
extended to graduates without nomination, &c. 


Atkins for the Attorney General. The act iſt. alters the 
name of the corporation. 2. It alters the penalty. 3. It 
makes an alteration in the traders, viz. That none thall 


trade thither, ſubjeQ or Gs without licence, which 
| | extends 


; Fi 
4 £ * 


8 EO Ter. Hill. 1657. in Scaccario: | 
ö 7 ** n . 4 6 . 0 1 
extends to particular perſons even of the company, te 
reſtrain their trading thither without licence. The inten- 
= tion of the act was to regulate the trade, and to appropriate 
2 it to the regulation and government of the Comp any. | 
C | And the court inclined to be of this opinion, for the 
3 great inconvenience was the ſingle and ſeparate trade of 
3 | thoſe of the Company, and not of foreigners, who could 
not trade without leave of the Company. And the act is 
a mere act of creation, and to regulate thoſe of the Com- 
HDR ' pany, who trade ſeparate, to the prejudice of the joint ſtock 
Ft 303, 383. 47 a . 
F. Raym. 491. of the Company. And if it were an act of confirmation, it 
7 2 345, would bea void att, becavſe the letters patent themſelves 
5 3 ' 9 34's by po. * to appropriate trade. which the king can- 
Where the 1 * 5 "Toe ; | 25 95 „„ 
42 common or ſtatute law prohibits any thing generally, the king may diſpenſe, by ad qed damnge 
* in the firſt caſe, and op ob/tante in the ſecond, a; diverting watercourſes, highways, &c. ſelling 
f wine by retail without licence, importation, exportation, in caſe ſuch acts were not made for 
the benefit of the trades in the Kingdom ; for then the king's diſpenſing with one or more may 
ercate a monovely : alſo the king may in ſome cafes correſpond with the deſign of an act in 
en licenſes only to a certain number, or for a certain quantity. FVangb. 345, 346. Paſt 100. 
ut a power that is in the natural liberty of the fubje& the king cannot reftrain, only to a few, 
with — to others, The caſe in Rayn. 491. of the Eaft India Company is not then 
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De Termino Paſcliz 1 
In Scaccario. 
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7 he Attorney. Generet! Plau. ITY the Earl „ 
Weſtmerland n, 7 


In a Plea t to a ee and a Demurrer tit. | 


HE Lord Brudnel 3 e and hs Fart Cx): g 
of Weſtmerland took a leaſe of the king of two parts | 
of his eſtate in truſt for the recuſant, and with a Non-ob- 
fante of the aQ of parliament in 3 Jac. | 
Stevens pro Quer. That the king cannot diſpenſe with that 
act. 1. Becauſe the act abſolutely forbids it. If the act had : 9 
forbidden it ſub modo, and under a penalty, it might have been Yagh. 4". 8 
otherwiſe, 1 Inſt. 119. 3 Inft. 237. Dyer 303. 2 Rep. 3. = . 
2. There is a difference betwixt an act that barely creates 
an offence, which was none before; and an act that conſi- 7 345, 
ders a thing as miſchievous in its conſequences. In the firſt 346. 
caſe the king may diſpenſe ; in the latter he cannot. 
3. An ad made pro bono pub lico cannot be diſpenſed with: 
| And this is an act vv. Aint Plas, viz. To prevent Tecu- * 2 es. 4. 


G ROT EO 


| 137 2 Been caſe, Aſtize 443. 11 H. 7 72. 4 Co. 35.5. $8 


233. 


211, 225. : PI. 803. 5. 
5. Where the king Ape the watch of his oath, there 248 375+ 

he cannot diſpenſe with an a& of parliament. 12 
Object. The king can pardon murder, which 3 

his oath, Stamf. Pl. Cor. 101. 3 Inſt. 236. 12 Rep. 18. 
Reſp. In Rickaby's caſe in the Upper-bench, 1653. It was 

reſolved that the king could not pardon murder by a Non- ob- Sty. 377. wy 

tante, without racking the word murder, ib. & Raym. 1 3: * 


| But 
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LIE. Ter. Paſch., 1658 in Scaccarios? 
; But in the caſe in queſtion, becauſe the truſt did not ap- 
3 pear by any matter of tecord, the court would not take notice 
3 Tev. 389. Of it by any matter dehors. But the court was of opinion 
| that the king could not diſpenſe in this caſe, becauſe he 
was diſabled by the a to grant, &c, * = 


* „ „4 4 
noe rs _ — 
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Pawlet verſus Freak. 
62) T Tron Engliſh bill the caſe was, that ſeveral executors 
KK} were made, and one proved the will, and the reſt re- 
fuled ; and he that had proved the will, died, and another 
perſon took out letters of adminiſtration ; and preferred his 
bill in this court. 1 | 1 
And the court held clearly that by the proving of the will 
9 C. 35. „ by one, they are all executors; and although he that prov: 
ed the will die, yet no other perſon can adminiſter during the 
lives of any of 'the'Teſt. And it does not appear that they 
who refuſed, are dead. Whereupon the bill was diſmiſſed, 
vid. 9 Rep. Henſloé's caſe, and 21 E. 4. 5 | 
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Jones verſus Winckworth. 


(3) Ft trover and converſion for letters patents of Wine- 
; licence. After a verdict for the plaintiff it was moved in 
arreſt of judgment. 5 | 

1. That a record cannot be converted; ſed non alitca- 

tur : For the word letters. patents here ſignifies the exem- 
plification of them under the broad ſeal, and ſo it is intend- 

ed in common parlance. | 
2. Becauſe the date of the letters patents is not ſpeci- 
fied ſed non allocatur : becauſe there is ſuſhcient certainty 


1 | uithout it; beſides the date is upon record. 
1 Fent. 123. 3. Becauſe the plaintiff does not alledge that he was poſ- 
Peſt217. ſeſſed of them wut de bonis propriis: ſed non allocatur afer a 


2 Lev. 156. gu. verdict: And the declaration does mention that the defen- 
dant knowing them to appertain to the plaintiff converted 
them, which implies as much. And judgment niſi, &c. 


| Young 


Tar. Paſeh. 1638. in Saseler | 5 2h 112 


rai vers. + Weollftn * Pennington 2 de 


4 


Londres. e 


N debt for 10 by them levied 3 in the year 5 39. 28 Fide the au 
Þ| the'king, and aſſigned over to Young ; after the darrein oſt <> we 
continuance Woollaſlon died, which the plaintiff ſuggeſted up- 4) 
on the roll, and prayed” a di ring Jurator againſt Pen- 74. 10g. poſt 
nington obly, who at the day of the Niſi privs pleaded the 161. 
death of Woollaſlon in abatement ; which plea was received 
notwithſtanding the ſutmiſe upon the record; ſed quere de 1 Cr. * 
ceo, Vid. 4 H. 7. 7. The plaintiff at the NI 5 privs demur- 8 
red to the plea; and there was a joinder i in demurrer; and : 
this was allowed by the judge of Niſi prius; and ſo he ſaid, | 
jt had been uſed. And that a demurrer. to a challenge | 
might be determined there; but other demurrs s were to be 
adjourned. _ 

The next term it was argued ty pry 
Quer. 

Iwill not inſiſt upon the general i . of 
of writs ;. but will ſtick to that whig 1150 W 
abatements by the death of parties. 
1. The law regards and tenders ubm Ar 
than the deſtruction of a thing; the Migmance of w 
ther than their abatement. If in a writ Og 
ginals are certified, the better of the two ſhall be taken, 35 81 0 
Rep. 37. Biſbop's caſe. And ſo the conſfant practice is in 
the court of King's bench, that if in a writ of error a Certio- 


6 er 
Vra- 


* 


rari be awarded upon diminution alledged, and a certificate 1 Jo. 420. 


be made in affirmance of the judgment, the plaintiff i „ 


writ of error ſhall not have another to make it reverſable in 2 Cr. 141. 369. 


ihe point already certified ; but in affirmance of the judg- $ 3 fe 
ment there may be another Certiarari, Avery and Kirton' 8, 8 — 4 7811 


caſe, Mich. 1649. in B. R. Entr* Mich. 23 Car. Rot. 239. . 9, N 


Upon this ground in 11 Aſſ. 20. it is held that if by any mat- © 999. 2 Sid. 
139. 2 Cr. 6. 
ter a writ may be made good, it ſhall not be abated; 477, 591, 445, 
and therefore if two parts of a moiety af a mill be demanded 446, 597: 1 Cr: 
in a writ of Merdanceſter, the writ is good; and it ſhall be 9“. aud. 
intended a third part of the entirety, though not demanded | | 
according to the uſual form. In 12 Aſſ. 28. Treſpaſs guare 
foſſatos * fregerunt, which it improper and ſhould: have | 
been profiraverunt ; yet the writ was not abated for that: So 
here if by any reaſonable conſtruction or intendment the 


writ may be made good, it 1 not be abated. 5 
. 1 . The 
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A. two ori- 2 Cr. 130, 131 
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: -Ttg Teer. Paſch. 1658. in Beaccarie?- 
if 8, The 24 Reaſon I go upon is, to avoid circuity of aQiorr 35 
for fruftra fit per plura quod fiari poteff per pauciora, 21 H. 3. 
23, 24. Jon Purſoe's caſe. If a man make a leaſe 5 | 
PFPeats and covenant that the leſſee may cut down trees; the 
leſſee may plead this in an action of waſte, without being 
| put to an action of covenant. So in debt upon an obliga- 
tion the defendant may plead that after the ſealing of the 
bond the plaintiff granted to him that he ſhowld not be im- 
pleaded tiil ſuch a time, and if he were that he might plead 
it in diſcharge ; this is a good plea in bar. „ 


* - 


So that it appears by theſe caſes that the law will not 
work the diffotution of any thing, but in eaſe of neceſſity; 
nor will countenance circuity of actions, and perplexity of 


| ſuits, if it may be avoided, | 

2 Cr. 574, 583. 3. To apply the reafon of the law to our cafe of abate- 
warrants "0 ment. The death of one defendant will not abate a writ, 
agrees the ceſes, Where there is no alteration made by his death, and where 
2 Cr. 19. there are others left who are ſufficient to ſupport it. And 
Hs 2 therefore if a writ of Mordanceſter be brought againſt two 
jointenants, and one of them die, the writ abates only againſt 
bim; becauſe the whole eſtate of the land ſurvives to the 
other; and there is no alteration made. But if the defen- 
1 Jo. 452. 2 Cr. dants be eo-parceners, the writ abates by the death of one, 

19. becauſe there the eſtate does not ſurvive, and there is an al- 
EC teration of the tenancy. _ . 
7 E. 3. 273. b. If a Quare impedit be brought againſt an 
Hhuſband and wife, and the wife die and the baron be tenant 
" Poſtr6i. by the curteſy, the writ does not abate. . In like manner if 
| it be brought againſt two others, and one die, 9 H. 5.6. 
So if the patron die, 11 H. 6. 30. b. 57. a. Becauſe in theſe 
/ caſes there are ſufficient perſons left to ſupport the writ and 
the action, 11 Aff. 15. 27 All, 45, | N 
J. E. 3. 24g. a. If i na precipe againſt two perſons, one te- 
nant make default, and the other take upon himſelf the en- 
tire tenancy, and iſſue be taken upon it, and afterwards he 
that made default dies, this does not abate the writ, though 
the other tenant has taken the entire tenancy upon himſelt, 

becauſe the demandant has not admitted it, but taken iſſue 
upon it. | INTER Ws 
| da the law is ſo in real actions, which are more pre- 
eiſe, and muſt have proper tenants; ſo it is the fame in per- 
ſonal actions, and upon the ſame reaſon. | 3555 
| 47 E. 3. J. a. In a ſcire fac, to recover damages in an aſſize 
Yelv. 200 againſt two, whereof one dies; this does not abate the writ 
Rayn. 131. againſt the other. | | 


£ : 12 Rep. 


— 


, % * 


A ſecond diverſity there is betwixt the act of God of of Co Alt 4056, 
| the law and the act of the party: for if the plaintiff pending 12277 134% 


And after iſſue joined death cannot properly be pleaded by Nos even after 
one as a party, but as amicus curiæ, 38 H. 6. 9. b. 18 E. 4. imparlance. 


liffs, which they could not be, when one of them was dead, 
ſo that the writ was falſified; which is not in our caſe; for 


F * 
14 
: I 4 


| Ter. Paſch. :658 in Scavcatiol mn 
12 Rep. 2. 25 E. 3. 81. b. In audita querela againſt two, ; | 


V ho have taken out execution upon a ſtature-merchant, and Yelw. 209. 8 
| afterwards relaaſed 3 the death of one of them does not abate 


the Wit. n 5 5 8 
Mich. 1 & 2 Eliz. Dyer 175. Replevinagainft two; af- p,þ 181. 
ter conuſance made as bailiffs, one of the defendants dieth ; « Cr. 19. 
this does not abate the wWrit .. | 5 I 
And the reaſon of all theſe caſes is becauſe by the death RN. 134 
of one of the defendants there is no alteration made as to the _ 
plaintiff, and he cannot purchaſe a better wit, 
There is a diverfity betwixt a writ that was not well pur- 
chaſed at firſt, and a writ that is right originally, though by 
the death of a defendant, or other accident, it may become 
faulty; as if an action be brought againſt ſeveral perſons, 
whereof one is not in rerum natura, the writ ſhall abate 
againſt them all ; but the writ in-our caſe was right when 
it was taken out. | 12 


the ſuit will releaſe to one of the defendants, it will abate __ 


the writ againſt them all; otherwiſe, in caſe ofdeath. 


2. b. 19. b. 14 H. 6.9. a. So that it is in the breaſt of the ve um 
court to make it abatable or not, s ; 136, 4. 
8 Fo; | | If it appear on 

85 eke record a Lev. 197, or on the view 3 Lev. 219. 
Obj. 13 E. 3. Bre“ 263. 31 E. 3. Bre' 344. If an acceunt Re 
be brought againſt two, and one die, it abates againſt all. 


aym. 131. | 
Anſw. There the writ charged them as receivers and bai- Ds 


the action here is grounded upon the return, which remains 

true as aforeſaid. | | TO rn LO 
Object. 50 E. 3. 7. 40 E. 3. 26. If an aQion of debt be Rh. 133, 

2 againſt two, and one dies, the writ abates againſt Wo 


Anſw. The action there was grounded upon a joint con- 
tract, and therefore by the death of one the ſurmiſe of the 
writ was altered. For one being dead, the ſurmiſe ought 
to be that two contracted and one died, and there the parties 
made the contract; but in our caſe the law raiſed it, 5 for- 
tier eſt di ſpoſitio legit quam hominis, Alſo here in our caſe 
the ſurmiſe of the writ remains true, and cannot be altered 
for the better againſt the ſurvivor, nor laid otherwiſe z and 


therefore not like the caſes objected. 
TD en WG For 


7 E N Ter. Paſch. 7658. in S 


„der authorities he cited 18 E. 4. 1. per Cur', 22 R. 2 Bre 
3888. If conſpiracy be brought againſt two men, the death 
17 rage * of one ſhall not abate the writ, and yet a writ of conſpiracy | 
5 234.2 «3 does not lie againſt one man; and the acquittal of all but 
1 Aft. abs. « a. one, is a diſcharge of all, Stamf. Pl. Cor. 173. b. Which is 
far ſtronger than our "caſe is. 
| Mich. 40, 41 Eliz. B. R. Harris caſe: There it was 
75 161 held clearly by the court, that if an action of debt were 
brought againſt two ſheriff 's upon an eſcape of one in-exe- 
cution, that the death of one does not abate the writ ; which. 
is in effect the ſame caſe with ours. 


And he prayed en for the plaintiff, 
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Cough and Floyd. | 
ES) N Engliſh bill was brough againſt an executor at the 

| ſuit of a creditor to diſcover aſſets ; and it was de- 
V. peſt. ais. murred to, becauſe it was brought before any ſuit com- 
| menced at law; by which means the defendant is liable to 
be doubly vext : For perhaps if he were, ſued at law he 


would confeſs the debt, or pay ts rather than ſtand out 


De Termino 05 Trinitatis Anne 
Domini 30 In * f . 


derman 1 cat 8 * oy | "IP 2 ; - 
her, Pariſhimers of Sr. Hellens, Lakes — 


HE plaintiff as farmer of the impropriate reQoayol the *{ re) 

faid church, prefers his here bill againſt the defen- | 

* for not paying their tithes, in London, according the 

decreein 37 H. 8. To which the defendants pleaded the ſaid 

decree, and that the plaintiff has his remedy before the 

Mayor of London by the a& .of parliament, which ſettles 

the decree; and demand judgment whether or no this 

court will take conuſance of the matter? : 
And it was held clearly that the court has juriſdiction in 

this cauſe; for that it appears by the very decree itſelf, and 

the act in 37 H. 8. and by Linwood de Decimis, That tithes 

were payable in London before the ſaid ad for houſes, but 

the gusta was doubtful, which is remedied by the ſaid act 

and decree; and the act has no negative words; it is not es 63. 6. 

| ſaid before the Lord Mayor of London, and not elſewhere, 54: . & 

vide Scudamore's caſe, 5 Jac. cited Co. Mag. Chart. ow 285 hes 

2 Fd. 6. and tithes. were determinable. here ab antique ; - 

appears by 38 Aſſ. Se/den de Decimis. 4 Ed. 4. and by- Artic | | 

cul. Cleri, cap. 4. In caſe of the king and his farmers ; the | 

cauſe follows the perſon and his privilege ; and this caſe i is 

not to be reſembled to caſes where juſtices of the peace | 

are impowered by 2& of parliament ; and for that cauſe N _ 

juſtices of Oyer and Terminer have nothing to do, nor juſti- 4e 1. | 

ces of gaol-delivery ; and ſo vice verſa, 11 Rep. Doctor , Co. 59. >” ·˙ 

Foſter's caſe. For they have but a limited juriſdition. And 13 Y 
the king's farmer has in re ſpect of the revenue the ſame per- - 

' ſonal privilege that the king has; and without queſt: n the 

king may ſue here. And it was ruled that the nn 

. 9 | 
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mm n. 60, in Seats)" 
| Baker agdinf Lenthal, Ufier of the Chancery. 
E f EE plaintiff preferred his bill here to be relieved. 
50 (2) | againſt a bond put in ſuit by the defendant at com- 
e cauſe of 


privilege v. mon law, which indeed was in the petty-bag by reaſon of 
 Faugh. 154, his privilege; fo which the defendant pleaded his privilege 
3 as an officer of the court of chancery; and the court agreed, 
299. that when both parties are privileged perſons, his privilege 
- A ſpecial privi- ſhall take place, who ſues firſt in this court; as in the caſe 
ledge eg, Trin. 7 Jac. Gay contra Reynolds, in a ſuit commenced in 
apainſt any ſpe- the common pleas by an attorney of that court againſt the 
, cialprivilegein marſhal of the kings bench; ſo here the ſuit in equity to 
= ane be relieved againſt the penalty of the bond is firſt attached 
2 general but here ; and it is not the ſame ſuit with that at common law, 
not a ſpecial pri- hut diſtinEt from it: It was alſo ſaid, that if both are pri- 
B's vileged perſons, and the attendance of the one is more re- 
2 Iſt. 551 peſt. quiſite than of the other (as in this caſe it is) the plaintiff 
506, here being an accountant in this court, and upon his account, 
as is alledged by the bill (which cannot be done by deputy, 
or by attorney} that in ſuch caſe his privilege ſhall be 6, ug 
ed, who has moſt caufe of privilege. Et Adjornatur. 
Poſt 164. At another day in the ſame term the plea was over-ruled, 
and an injunction granted till auſwer, «© | 
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Chichly againft ** ** and others Commoners within 
| „ ole An 
ga) HE plaintiff, as lord of the manor, by Engliſh-bill 
| prayed a decree againſt the defendants, to have them 
. eonciuded by a former decree made in this court concerning 
| improvement and apportionment, by which decree all the 
tenants were bound upon the anſwer of -ten only, and the 
conſent of the reſt did not appear; and the defendants 
in his ſuit anſwered, that they and all thofe whoſe eſtates | 
they have in ſuch meſſuages, lands and tenements have 
time out of mind had common of 'paſture, turbary, and 
liberty te dig gravel in the ſaid common, &c. which the 
| plaintiff by re plication denied, and upon examinations, and 
—_ ey hearing the cauſe, the court was of opinion that the former 
„e. decree, to which the tenants were not parties, does not 
| | 1 1 conclude 
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conclude them. And that it ought to be tiied at law whether 
they have ſuch a common as they claim to have, or. not ; 
and that the common, as alledged in the anſwer, is void in 
law, becauſe common ſans nomber cannot be appendant io 
any thing but lands, and that it is ealled common ſans nom. Co. Lit. 121. 
| ber, becauſe it is only for beaſls /-vant and couchant ;, and i. & gue: 
it is incertain how many thoſe are,there being more'in ſome EE BO 


years than in other; but it is a common certain in its va- | U 
ture; for id certum eſi quod certum reddi poteſt. And that T 4 
they ought to go to law to prove the preſcription, that they K 5 
have laid in their anſwers, which ſeemed hard upon the de- 15 4 
fendants, for want of form in their anſwer; eſpecially ſince a 


the title to the common is not the ſcope of the bill, but the ,, . 
improvement, by which it is admitted that they have right ; 
dee 8 = 


Henry Olive Plainif, George Gwin Defeydan 


L Je&ment for lands in Brecknock-ſhire, in Wales ; upon Reported 2 d | 
not-guilty pleaded, and a trial there, the defendants 145. ED 
gave in evidence a recovery in a writ of quod ei deforciat, (4) 
which is their writ of right, at the great ſeſſions there; and 
iſſue being tendered thereupon, the defendants produced an — 
exemplification of the record, under the ſeal of the great e 
ſeſſions, but not the record itſelf; and the plaintiff demur- 
red to the evidence, and the queſtion now was, whether 


the exemplification maintained the iſſue for the defendants, 3 
or not?! „ % Wn A 
Trever pro guer. That it is no evidence. He ſaid that - 


ledger-books, and ſuch, paper-books cannot be exemplified, _ 
but when offered in evidence, muſt be themſelves produced: 
But yet that exemplifications of Popes Bulls, under the bi- 
ſhops ſeal, had been admitted in evidence in Sir Tomas Read 
caſe, Hill. 22 Jac. B. R. But the common law took no no- 
tice of exemplifications, till the ſlatutes of 3 and 4 Ed. 6. 
and 23 Eliz. cap 3. which ſtatutes concern letters patents N 
only, as was reſolved in Page's caſe, 5 Rep. and in 5 R. 2. 507.4. 63. . 
Parl. Roll. num. 85. there is an anſwer in parliament, that Es 
the law admits of no exemplification of proceſs or pleadings. 
Obj. By the act of 34 H. 8. concerning Wales, andthe go- 


vernment thereof, it is ena cted, That exemplifications of 
records ſhall be allowed. „ i 555 
. ; Reſp. 
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149 Ter. Trin. 1658. in Scaccario: 
=  _ Reſp. There are but two repertories of records in Wales, 


the one in North-Wales, the other in South Wales; and 
this ſtatute extends to the Welſh- men only; as appears 
Plow. Com. 33 8 A 
Obj. 7 pP Fs VV 
Reſp. That act extends only, to fines and common reco- 
ve;ies. And the court here cannot take notice of the exem- 
plification of a record there, where the juriſdiction is limit- 
ted; as appears Cro. Car. 34. upon a record removed hi- 
ther. And I fill. 7 Car. B. R. in Price's caſe, the judge cited 
authority, That if the record of a judgment there were re- 
moved hither, an action of debt would not lie upon it; nor 
was any ſuch evidence ever offered ſince, 34 H. 8. And a 
law diſcuſſed is as it were become nul. Fide Littleton upon 
the ſtatute of Mert. concerning diſparagement. Hob. Rep. 
78. St. John's caſe. 6 Rep. Gateway's caſe, and 37 Ed., 5 
Rot. parl. num. 10. The barons and ſetjeants at law were 
yearly to make enquiry what laws were uſed, and what not: 
alſo the <xemplification is only of the inrolment of the re- 
| cor, and not of the record itſelf.” 2 and 3 Eliz. Dyer 187, 
, 1 Re. 599, 4, 5. 275. Bro. Record. 49. Co. Inſt. 225. and Dyer 369. Scire 
Be a N lies, fac' does not lie upon the tenor of a record. And by 15 Aſſ. 
8 16. a record in Wales cannot be vouched here; and in a 
Laa caſe tried at lent aſſizes 1656. ſuch an exemplification was 
not admitted for evidence upou iſſue of aul fiel record in eject- 


28, 10. 


8 K ment, and ſo concluded pro Dyer*. But it was ſaid on the 
= other fide, That here the iſſue is not upon nul tie! record, 


but the general iſſue ; and the exemplification comes in upon 
evidence only to the jury, and may be ſufficient ground for 
them to find for the defendant. Et Adjornatur. 1 
At another day Atkins argued pro Defendente; he cited 
| Neu's and Scholaſtica's caſe, Plow. Com. 411. where the 
2 Sid. 145. chirographe of a fine was given in evidence to the jury, 
| upon a general iſſue in aſſize, Dyer 239. b. The jury: find 
a private act of parhament, Dyer 167. Con/tat of a patent. 
5 Rep. Page's caſe. Bro. mmn/france de fait. 68. The differ- 
ence is betwixt a plea of record, and evidence upon a general 
iſſue, in Whitehead's caſe, temp. of Wilde Chief Baron. The 
court held an.exemplification of a recovery, under the ſeal 
of the Mayor of Briſtow, to be good evidence to a jury; 
and the ſtatute of 27 Fliz. ſeems directed in the point. Vid. 
39H. 6. 4. Dyer 233. Bro. Records 65: 5 
Dpon a debate in Michaeſmrs Ferm after, it was agreed 
that a ſworn copy of a record in Wales, might be given in 
eeuidencez but it is ſaid that an exemplification Wann 
| | . cauſe 
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eauſe the court here ought not to take notice of any ſuch 
inferior ſeal; but if it were exemplified under the great Dy. 235. 5. 
ſeal, then it would be evidence and proof, although the re- „ Rl 
cord itſelf were loſt ; but whilſt the record itſelf is in being: 3 
no exemplification under any other ſeal ſhaſl'be admitted, 
But it was ſaid on the other fide, that it was held by the 
judges at Serjeant's-Inn upon a demurrer to evidence in 
I hitehead's caſe, That an exemplification under the ſeal of 3 
the Mayor of Briſtow, of a recovery there, ſhould be given Ws 
in evidence, though the record itſelf could not be found. : "ol 
And ſo it way at the next aſſizes; and fer Cur. Trials in 7 f 
the next · adjoining country to Wales are not by any ſtatute Aue 6g. Fagz. 
| law, but by preſcription; and they are fantamount to trials ogg pre JN 
within Wales, where it is admitted that ſuch evidence 6 — 
good, being within the ſame juriſdiction, & Adjornatur. „ 4 
At another day Baldwin argued for the plaintiff, That it 
is no evidence, becauſe the effect of the reQord only is ex- | 3 
preſſed, whereas the record itſelf ought to be ſet forth in e 
verba, 3 H. 6. 4. Mich. 21. Car. B. R. Rot. 440. Wright _ I 
and Sir Paul Pinder, in evidence to'a jury, to prove a dim 1 
clauſit extremum out of the Exchequer, the record itſelf could dad 
not te found, but a warrant for it, and an entry of it in the _ 0 
docket- bak, was proved, and upon a demurrer it was ad- Ce. Zis. 117. . 
judged to be no evidence, becauſe a record cannot. be proy- 269 «ff 1 
ed but by itſelf. Vide Raſt, Entries 318. 1 and 2 Ph, ang 
Mar. Rot. 13 B. R. John verſus Leas , The recital of a 
leaſe without ſhewiug it, ruled to be no evidence upon a 
demurter. Vide Bro. Records 7 4. N. B. 144. 28 Aſſ. 14. — 
9 Hl. 7.9. Dyer 227. Plow, Com, 232. Dyer 236. No ex- — 


emplification is evidence but in the ſame court to prove a 


* % 


record upon nul tiel record pleaded, but it muſt be under the Enrolment of a 
great ſeal. Vide Bro. Records 65. Co. 1 Inſt. 128. 12 Ed. grant given in 
4. 16. and the ſtatute of. 27 Eliz. cap, 3. extends to com- downs 1-5 6h 
mon recoveries only. It muſt be given in evidence by the gain and fale. 


late act, in like manner as if it were to be pleaded, and that 1 . 296. 


muſt be under the great ſeal ; and fo conclude pro Quer“. Fide Ap 2 
thing may be given in evidence to make the jury the more connuſant; but the jury ſnall 1 
liable to attainment for not finding according to any thing but unduible record, v. pf 
3237 344. . „ e 


Harris verſus Colliton. . 
HE defendant had a judgment at law againſt the © ( ) => 
1 plaintiff: After a ver dict for rent of a houſe, and to 4 , 
be relieved againſt that judgment, the plaintiff preferred his 
bill here, -alledging that he could make no profit of the houſe 
demiſed, by reaſon that it was demohlithed In the late wars; 
ND f to 
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which bill the defendant demurred, and ſets forth the fla- 


be impeached till it be reverſed by error or attaint. And 
now Atkins argued for the defendant, That the faid ſtatute 


was not introduced of a new law, but declarative of the com- 


mon law; and that it extended to the court of Chancery, 


the law, as was reſolred in Mich. 39 and 40 Eliz. in T hrog- 
2 Bulft 301, ay Merton and Sir Meyle Finche's caſe, Co. JuriſdiQtion of courts: 


I Lev. 242. 


guet. ante 23. And in Doct, and Stud. 30. it is ſaid, That the ſtatute is a rea- 
. » ſonable and equitable law, being made for repoſe and 
auiet; and in 22 Ed. 4. it is ſaid, that after judgment ro 
Ante 23. 
; Langham and  , caſe, In the houſe of lords, in par- 
liament, it was reſolved, That after a judgment obtained at 
law, no remedy lies in equity; but the court not being full 

it was adj ourned. 1 | 
1 Feat. 1886. fendant. 1. He conſidered how the common law ſtood be- 
fore the ſtatute of 4 H. 4. He ſaid there was an equity, as ap- 
pears by Doctor and Student, which was part of the com- 
mon law, though regular proceedings in equity were not 
known till of late times. Vide Articul. ſup. Chartas, cap. 5, 
Co. Mag. Chart. 551. There many aQs of parliamentare 
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cited, that after a judgment there was no remedy for the 


defendant, but in pe. otherwiſe than by a writ of 
error, or a writ © 


cap. 4. Where after judgment by default, though by-col- 
luſion, a leſſee for years, or a feme-covert, could not falſiſie; 


and in 2 R. 3.21. and in Bracton the reaſon is given, viz. - 


Becauſe parliaments were to fit once or twice a year to redreſs 

| ſuch grievances. . And it appears by 13 Ed. 3. prohibit. 

That after a judgment obtained at law, a prahibition lay to 

the court of Chancery. „„ N | 

Then he conſidered the ſtatute of 4 H. 4. Iſt. in words 

2d. in meaning. The words both in the preamble, and in 

1 the body of the act, are full, and import a poſitive reſtraint; 

2 Cr. 335% they are, that the party ſhall reſt in peace; and a fine is 

ing, He ſaid by drawing the matter in queſtion over again 

in equity, the law is ſubverted, and the judges will extend 

the words of an act to caſes of equal miſchief, Vide 10 Rep. 
Bewfage's caſe, upon 23 H. 6. e EE) 


10 Ce. 100. . 


1 / . * N 


by reaſon of the words deuant le ray meſme, as this court 
likewiſe is, and ſo is called; and collateral. equity is within 


injunQion lies out of a court of equity; and in 22 Car. in 


attaint ; and that the common law was 
thus, appears by the ſtatute of Gloc. cap. 4. and Weſtm. 2, 


called inis, quia finem litibus impenit. "Then for the mean- 


En cr. 33% tute of 4 H. 4. That after a judgment the patty ſhall not | 


1 


Akerwatds in Michselmag Term Finch argued for the de 
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not be by a ſuit here. 


ty, and that is 2 miſchief equal to, and is in effect a rever- 
ſal of the judgment; and ſuch a collateral ad the civilians 
call appellatio Curatoria; and it is ſaid in the Reg. 62, 63, 
64. to be in ener vat ionem Judicii j and in 18 Ed. 32 & de par- 


liament, num. 3a. it is called ſo. 


Odj. At law one action lies againft another, and 1 9 1 


in effect take away the effect of the former. 


Reſp. The ſtatute did not intend to alter what was com- 
mon law before; but there was no relief in equity before; 


and therefore the laſt words of the act do not extend to it. 


Obj. The conſtant practice in Chancery is to the con- : 


trary. 


ſtatute of 4 H. 4. was made, viz. in H. 7. tue, and before 
in 3 H. 5. nu. 46. 15 H. 6. cap. 4. The parties flew into 
parliament tor relief in an aſſize after judgment; and in 


3 H. 6. Rot Parl. num. aa. The Biſhop of Ely having reco- 


vered 400 acres of land in Wiibich, the parties betook 
themſelves to the parliament ; ſo in 3 H. 5. num. £9, vide 
Co. 3. Inſt. 123. 45 A 5 
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Reſp. There was no ſuch practice for 100 years after the 


Reſp. The fruit of the judgment is Joſt by a ſuit in equi- _ 


Odi. In 9 Ed. 4. an injunftion was granted after judg- 


ment. 


appear in 9 Ed. 4. but that the bill wasexhibited before judg- 
Want. e 0 OL Ns 
Obj. There, are many preſidents for it. 


Reſp. Fudicandum oft legibur non exemplic. There are a 


thouſand preſidents for a Capias upon a recognizance in 


Refp. But in 24d Ed. 4. it was denied ; and it does not 


Chancery ; but a thouſand more cannot make it to be law; 4 68. 16% 
and may paſs us ſilentio, or upon the ſole opinion of the Yaugh. 29%, 
Chancellor, who is willing to enlarge his own juriſdiction. 419. 


Then he conſidered the ſtatute of 33 H. 8. and argued 


that that ſtatute did not enlarge the- ſtatute of 4 H. 4. or 


let in any authority, in equity, after a judgment at law; 
he faid. there was no book of orders in the Exchequer be- 
fore 1 Mar. An audita querela is for common law, equity; 
but no remedy lies by an audita querela upon matter that 


1 Sid. 406. 0 


might have been pleaded before judgment, as the matter *: 5 104. 


contained in this bill might. 1 . 
Then he conſidered of ſome authorities; and 1ſt. Thoſe 
that made againſt him, 7 H. 7. 11. tenant by flatute-mer- 
chant relieved in equity upon the ſtatute of Gloc, cap. ; 95 

| 1 . R 


\ 


1 Vent. 38 
1 Sid. 43. 1 


Rays. 89. 
3:Lov. 364. 


Co. lit. 290. K. 
Telv. 155, 
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RNeſp. That was upon a recovery in a court of ancient 


demeſne, which not being « of record, is not within the la. | 


mute of 4 H. 4. 


Object. 9 . 4. Relief in equity after Nane | 
Reſp. That is contrary 'to law upon the 1 thers 4 
Nen. 

Object. Doct: E Stud. 31. . N | 
Reſp. That makes for me rathar then niet me. 
Object. 9 Rep. 99. Stamf. Prærog. 65. That the Chan- 


* g cellor has a double powergy legal and equitable, ordinary and 


1 Fent. 126, 
157. Font. 


extraordinary. | 
Refp. That is no proper diſtinction to be urged" in a eoun 


ot law. 


Object. Dyer 21, 22. Injun&tion there after a „ Judgmen 


at law. 


Reſp. That does not appear by the hook; 
Object. In 12 Jac. the judges were of opinion in Rr” of 


] Fræmunire, that the Chaneery. could relieve after e 


Reſp. Vid. 3 Inſt. 

The authorities he cited for kim: were 13 E. 3. Prohibi- 
tion 11. Crampton's Juriſdict. de Courts 57. T hrogmerton and 
Sir Moy! Finch's eaſe. Mich. 39 & 40 Eliz. Co. Juriſdid. 
de Court's tit. Chancery; and there was the ſame ground 


of equity that is pretended to be here, 3 Inſt. 123. 4 2 


dents there. The 20th article againſt Cardinal Welſe ey, Co. 
Mag. Chart. '551. Paſch. 13 Jac. in Hab. Corp. for Glamil 


and Hllen, 17 Car. Tomſon and Hellingworths caſe in B. R. 


In debt, where ſuch a mater as the equity of this bill was 

pleaded and over- ruled, 23 Car. Lumbrey and Langham!s caſe: 

in parliament aecord. and concluded for the defendant, - 
Atkins tor the defendant cited Moorhead and Douglaſs s caſe 

in this court, 1655. Adjudged upon argument in point. 
| Stevens pro Quer. He faid the court here does not inter- 


| meddle with the judgment; that reſt in peace; but with 


matter de/ors , and that cannot be law that excludes equi- 


ty. He argued that the ſtatute of Premunire could not poſ- 


ſibly extend to the Chancery; nor the ſtatute o 4 H. 4. 
for that the juriſdiction of the court of Chaneery in equity 


was not then in being, and therefore could not be reſtrained 


by that law. 
In anſwer to the reaſons alledged. by the "Poor Cole to 
the contrary, he ſaid ; 1. That nothing triable at law was 


touched here. 2. That the parties are at peace as to 


pieading, but not in equity. 3. That no matter in or upon 
record js in queſtion,” but-matter ales: : And concluded 2” 


Quer. 
r \: 
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At another day it was argued by Shaftoe for the deſen- 
dant: He ſaid that at the common law a prohibition would 


lie 13 E. 3. Prohibition 11. He urged the ſtatute of 27 E 3. 
of Premunire, and that the words (in auter court) extend 10 


reſtrain the court of Chancery. . Becauſe all other ways 
of avoiding judgments are by the common law, and there- 


fore not intended io be precluded ; as by a writ of diſceit. 


for want of ſummons, 35 H. 6. 44. By Audita Querela, which r 


is an Equitable writ. By certificate in aſſize N. B. 183 


By an action of an higher nature, & c. Vid. Plowd.” Com. | 
393. 18 E. 3. 15. Dyer. 315. 2. The parties will never be 


at peace, which the common law aims at, and the words 


of the ſtatute plainly deſign, if judgments at law. ſhall be 


queſtioned afterwards in Chancery, Vid. Co. Mag. Chart. 


360. Doi. & Stud. 31 & Co. Lit. 168. Judicium pro veritate 


accipitur, Vid. 9 E. 4. 39. attaint lies not at the ſuit of an 


infant upon the ſame reaſon. His 3d 'reafon he grounded 
upon Magn. Chart. Nulli negabimus, null differemus Fuſtiti- 


am, & c. and referred to the Lord Coo#s Commentary upon 


thoſe words. 4. The right betwixt the parties is bound by 
the judgment, Vid. 2) H. 8. 15. 37 H. 6. 14. That the 


court of Chancery, with reſpect to proceedings in equity, is 
no court of record. 5. To queſtion the matter in equity is 


to draw it ad aliud examen ; becauſe proceedings there are 


upon written depoſitions and not viva voce according to the 


courſe of trials at common law, Vid. Hob. Rep. Darcie's 2 CV. 212. 
caſe, 324. and Manwaring's caſe, 203. And by this: 


means the courts of law would be made handmaids to the 
Chancery, : X „„ 
Objedt. The penalty of the bond is recoverable at law. - 
Reſp. The law allows of a miſchief rather than an in- 


convenience; and the recovery of the penalty may be pre- 
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vented by exhibiting a bill before judgment. Lit.. p. 231. Aue 23˙ 


Doc. 2 Stud: 31. N 


Object. Phe words (in auter court) in 27 E. 3. do not 
extend to the Chancery. 5 | 
wy Reſp. In the ſtatute of 16 R. 2. c. 6. they are ſo expound- 


ed, Vid. Parker in vita Stratford Archbiſhop of Canterbury, 


— 5 E. 4. 6. they extend to eceleſiaſtical courts in Eng- 
and. TBE | - | 


Object. 7 H. 7. 12. per Keble, that relief lies in ſuch caſe. 
Reſp. That is but the ſingle opinion of a ſetjeant. 
For authorities he cited, 10 H. 6. 14. that the cuſtom of 

London does not extend to a judgment. And 22 E. 4. 37. 


Dee, & Stud. cap. 18. co. of Premunire, 3 Inſt. Nerrice's | 


caſe, Dyer 201. That after judgment upon inſpection of an 
es | 8 infant 


* 


of > 
. 


| Mate 13. 


f I 1 


ns: Cobals fel. 


31. Sir Francis 


Bacos to the 
| King about 
this matter. 


Ter. Tin; 1648 11 Sascestie | 


infant Hair examination is allowed in 8 Dr. 
Imitil's caſe, Mich. 1 15 Ja B. R. 11 Rep. Magdalen Coll. | 
caſe, Apfleys _ | 18. 25 Fac. & Glanvilis caſe, Bul- 
ſtrode 2 Rep. 302. Co wit de courts, 83. Keilways g2, ä 
That the chancery is but 2 late ſtanding with reſpedt to its 
3 JuriſdiQtion, , Hob. Rep. 203. Kana caſe, 
0 :* 
 "Mentague pro puer. The FEI of 27E. 3. of A 
is hot pl eaded. here, nor does it extend to the chancery ; ; the 
word — by 5 E. 4. 6. extends to the court of Rome and 
eccleſiaſtical courts, not to the chancery, which is a limb 
of the common law; and the chancery was well known at 
that time, Vid. Plo. Cob. 21. and Co. Juriſdict of Courts, 
tit. Exchequer. The words in peace relate only to the 
courts in which the judgments are given ; and cannot be ex | 


| tended to caſes which the common law cannot examine; and 


Doc. & Stud. 31. does not prohibit the examination of a 


matter in equity. Nor can a court of equity annihilate or 


call in queſtion a judgment, but only mitigate the rigor of it 
in ſome cafes, which anſwers 13 Ed. 3. e . 
e 
Object. Co. Juriſdid. tit. Chancery. FX | 
"Reſp. The point there was whether the nw) matter | 
cui be examined over again, which had u deter- 


mination at law z and that is not our caſe, 


Object. Co. tit. Fræmunire; that the chancery i within 
the ſtatute of 27 E. 3. of Premunire. 

Reſp. The queſtion is there upon the very fame meter 
that had been tried at law, and fraud and ſurreptitiouſneſs, 
which the court that gave judgment, could well inquire in- 


to and determine. And Langliam's caſe concerned e xceſſive 


damages only; and the defendant petitioned the parliament 
which 4 H. 4. prohibits ; ; and yet in that cauſe there was 3 


Aj judgment in new trial oy an order in chancery, Vid. 7 H. * 11. a 


Cain bil. By Br. 201, 30t. Et adjornatur. | 


315: 105 10% 


„ 
— 


Eregery by deed of bargain and ſale enrolled, Ms a - 


The lagi General at the Relation bY Thomas 
e againſt Geo. Bagg and John Marſham 158 | 
| bn an Information. 7 
HE 0 was, that Sir James Bagg they ack 1 


fendant 'George, being an accountant to the king as 
receiver of his cuſtoms in 2 Car. In 3 Car. Carew and 


conveyance for fraud. 


of the 5 of e the manor of Leigham far 12001. 


paid by agg who afterwards received the profits 


during his life, and died in Avg; the 14th of Ae wa 5 


be amoved. | 


Afterwards the deſendant Gzorge compounded for his eſiate, 


the eſtate of Sir Ja. Bagg, being purchaſed with his money,'* 1,0 434 
and the profits received by him during his life. And th 3 8 


Hardres, | conceive he cannot. 1. A judgment being 
once given by a court upon matter of fact, the validity there- 
of can never be drawn in queſtion again ſor the ſame matter 
upon farther evidence afterwards appearing to contradict the 


i? 


\ 


* 1 * 
reaſon 


ſame; for that ere to bring in queſtion the credit and duty The 


of 


4 


oft 180. Heb, - 
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of the court. And the rule is de fide of officio judicis non reri. 

pitur quæſtio. And the reſult of all here is, that becauſe 

evidence and matter now appears to the court to elear the 

fraud of the conveyance, therefore that judgment ſhall now 

be impeached. This, I ſay, is to tax the court in point of 

| their truſt and duty, which ought not to be, and would be x 

Poft 197. means to make ſuits perpetual, 1 & 2 Ph. & Mar. Dyer 

114. Vaux's caſe. An aſſiſe was brought for the office of a 

philizer. Vaux being admitted a philizer, was put out of 

his office by the court for abſenting himſelf and letting his 

office to farm, and the defendant Keble was put in his place; 

yet no record was made of Yaux's diſcharge, nor was he 

called to anſwer for himſelf. And in the aſſize the plaintiff 

would have had this matter inquired into; but it was not ad- 

| Heb. 220. © mitted: for the court having determined the matter of 

faQt ; this was rather a point of trial than a Judgment, and 
ſhall not now be inquired into. 


Where the 


1 prooft in adecree are only evidence in another action, che party may have recourſe to other 


proofs in the Werz vide peſt 180. 
: fab Mar. Dyer 89. b. Verney's caſe. A fine was levied by a 
e covert, who died before certificate and engroſſment, 
7 the fine afterwards certified and alledged for error in fait, 
| 15 90 that the woman died before the feſſe of the dedimus; where- 
, 72375 as the judge had certified the concord taken after; and this 
- was not admitted to be queſtioned after the certificate. | 
F. N. B. 21. It ſhall-not be alledged againſt a judgment, 
that the verdi& paſſed for the plaintiff, and the court entered 
„ againſt him. ; 
| 9 E. 4. 3. It ſhall not be alledged that the court gave judg- 
| 5 one way, and the clerks entered it another way; for 
Bot it may this is matter of fact and againſt the record. 
be alledged the clerks of their own heads entered ſuch judgment, F. u. b. 21. b. 
| If in Mayhem the court upon examination afſeſs-damapes 
too high ; or if in dower they try by proofs whether the 
Dy. 201. s, baron be dead or alive; or if upon inſpeCting an infant they 
391,6.  Aadjudge him ta be of age; theſe matters ſhall never be 
brought in queſtion again upon better proofs ; - for this is in 
. effect to attaint the court, impeach their n, and make 
ſuits perpetual. 

Paſch. 1656. In the Exchequer- Chamber in Sir T homas 
Walſingham's cafe ; in a bill of review it was held that there 
are but two grounds for reverſing decrees ; the one for mat- 
ter appearing in the body of the decree, the other for new 
Kb. 227. matter ariſing ſince the decree ; but not for error in judgment 

or want of proof, which comes up to our caſe ; that better 
proof or matter apparent, which appeared at the time of giv- 
ing the judgment, ſhall not bring a former judgment in queſ- 
tion; it it ſhould, it would be a preſident of dangerous con- 
ſequence 
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quence to the quiet of men's inheritances. Matters de- 

hors, as the death of a party, or the judgment of the co. 
roners in an outlawry, do not concern the judgment of the b 
court itſelf, and they may therefore be drawn in queſtion, 

but not a matter once queſtioned and adjudged, 2 R. 3. 20. 

If upon an information in this court for priſage it appear . 
upon the defendant's plea that there was not a ſufficient 1 
quantity of wines, and judgment Is given accordingly upon the 
Attorney-General's confeſſion, this matter can never be 
drawn in queſtion again upon an Engliſh information upon jn cool ations 
circumſtances of fraud; and it is the uſual courſe in ſuch averments may 
caſes to prefer a bill before judgment to examine the fraud, be made ow 
which ſhews that after judgment there is no remedy: So here. nd f 804. 

By 2d reaſon is, becauſe by the Jon tranſit in rem 94. 2 Cr. 1. 
judicatam, 6 Rep. 44, b. Higger's caſe. Ita man have judg- 555 484. 
ment upon a bond, and die, his executors ſhall not commence 8 : 
a new action upon the ſame obligation; becauſe tranſit in rem Latch 193. 
judicatam, which is a thing of a higher nature, And the re: 
ſon there given is hecauſe elſe actions and judgments npon 
one and the ſame cauſe of action would be infinite, to the 
perpetual vexation and charge of the ſubje& which the law 
avoids. Intereſt Reipublice ut fit finis litium. | 
16 H. 7. 56. 13 E. 3. Eſtopp. 180. 19 R. 2. Eſtopp. 281. 
If a deed be enrolled, or judgment om againſt the defen- 
Cant upon a releaſe pleaded, he ſhall never afterwards be ad- ; 
mitted to ſay that it is not his deed, or that it is a good re- 
leaſe; for this would be to impeach the point tried: But in 
a collateral point he may, as to ſay that he had nothing in 
the lands at the time of the releaſe. „ 
3dlv. The ſame court cannot examine their own errors 
in a ſubſequent Term, F. N. B. 21. becauſe it would be 
inconvenient. | MTS, ORE, | 
4thly becauſe in this caſe there is na ſalvo jure, the force 
of which is in this as in other caſes, viz that the common- - 
wealth ſhall not be prejudiccd, if it have a better title., It is 
in the nature of a proteſtation, which excludes a concluſion, 
2 E. 2. Voucher 108.. If a man enter into warranty of lands, 
this extends to a rent iſſuing out of the land; but if he en- 
ter into the warranty ſaving his rent, all's well. c 
The want of a ſaving has always uſed to conclude the king, 
not ſo as to debar him of any other title, but to conclude 
him in the title tried. 5 | „ 
Object. The ProteQor at this rate will be in a worſe 
eee than a common perſon; for he cannot have a writ 
ol error. 5 7 ; = 


K Nep. 


1 Sid. 94. 2070. 
359 Telv. 212. 
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Ter. Trin. 1658. in Scaccario. 
Reſp. No he is not; for a writ of error lies for the one 
as well as the other upon an erroneous judgment; and this 
is common experience; but in this caſe there is no reaſon 
why he ſhould not be in a better condition, becauſe it tends 
to the diſquiet of the ſubject. 2 Bla: 

For authorities he cited Mich. 12 Jac. B. R. Bagg's caſe, 
Bulſt. 2 Rep. 245. Ina Q Warrento upon the claim of a 
forreſt by virtue of a charter of King Henry II. and judgment 
given upon the Attorney Generals confeſſion of the claim, 

and there held that the Attorney General's confeſſion and 
judgment upon it binds not the king as to matter of law, but 
that as to matter of fact it does, which is our very caſe; 
for here the matter and circumſtances of the fact are the 
ground of the judgment. „ 

30. Car. Exchequer, Sir Edmond Bacon's caſe. In a Q 
Warranto for certain liberties claimed, judgment was given 
upon a like confeſſion of the Attorney General, and the ſame 
diſtinction taken and agreed to. | | | 

2 upon the whole matter he concluded pre Defenden- 
#ibus. - | | | 


Shaftoe argued at the ſame time on the other fide. 


— 


De Termino Sancti Michaelis Anno 
Domini, 1658. In Scaccatia. 


HIS Term Join Dorrington, Eſq; had a patent for (1 ) 
the office ot firſt remembrancer in this court; but 

the court told him, that not having experience himſelf, he 

muſt find an able deputy to execute it. And that the grant 

of an office to an unſkilful perſon is void, as in Scrag's caſe, 3 C. 636, 631 

Dyer 165. & 1ſt Inſt. 3. And his admiſſion was reſpited for; in SD i 

that cauſe for two days, but at laſt after the admonition he Too. Hit 1485 

was admitted, the court telling him they had many preſidents 107. 556. 


of denying admiſſion to ſuch officers for want of ſkill, Poſt un gilfuf off. 
425. = 


cers can't make 


| . | . deputies. 2. 8 
3 8 5 > | .. 1 Cr. 
Button agaivf Honey. e 
N. an Engliſh bill for vicaridge-tithes in ſome towns in (2) 
Kent, the plaintiff did not ſet forth in bis bill how they 
became due to him, whether by preſcription or endowment, 


as he ought to have done, and exception was taken to this 

at the hearing, after anſwer and depoſitions. And the ex- 

ception over-ruled, becauſe the defendant does by his anſwer 

admit him to be yicar, and that the tithes in queſtion are 8 c. 133. ö. 
his due; but inſiſts only upon payment, and ſatis faction, 7 Co. 25. . 
Quod nota; for it has been often ruled contrary, it being the 8 Co. 9 Da ug 
| 2 Gs ; | en 319. 1 Sand. 
ground and foundation of the plaintiff's title. But the hill 29. 
was afterwards diſmiſt upon the merits with 40s. coſts, in Ante 118. Cs, 
caſe of tithes the complainant need not ſhew title either in 1. U. end. 


law or equity, poſt 321, 322. 5 | 
Alderman Lan gham againſt : and Others. 


O an Engliſh bill for tithes of certain houſes in London (3) 
according to the act of 37 H. 8. and to have a diſco- 

very of the improvements of rent; the defendants in their 

anſwers ſet forth a cuſtomary payment in lieu of all tithes. 

and exception was taken to their anſwers, becauſe they do 

not diſcover their rents, but rely upon their anſwer de modo 

decimandi. And the court held that the Modus being alledg- 

ed no otherwiſe than by way of anſwer, they ought likewiſe 

to have ſet forth the particulars of their rents, and anſwer to | 

all the parts of the bill; but if the defendants had pleaded 25 


it, 


2 
— ” 7A 7 1 3 ae 


tz Tler. Mich. 1658. in Scaccafio: 
Put 188. | ity they needed not have anſwered to any other matter, ind 
e fo it was ruled, though objected, that if the proofs were 
- againſt them upon the Modus, they might then anſwer upon 
interrogatories to the particulars. 28 e agg 


Rich againf Barker andothers. 175 


tad | T Pon an Engliſh bill to have contribution towards the 

| 4 repairs'ot public bridges within the ma nor of Sunnin 
againſt the freehold and copyhold tenants, and ſuch as had 

part of the demeſnes of the manor by the purchafe from 
| the crown at ſeveral times. The charge being upon the 

1 Fe: 273, 276. plaintiff as lord of the manor ratione tenure ; the court held, 
that the ancient freehold tenants and copyholders are not 

liable to contribute; for nothing 1s part of the manor bat 
3 | | demeſnes and ſervices, and not the lands of the tenants. 
: And although the copyholders were enfranchiſed, yet they 
— $7; are not chargeable ; for the enfranchiſement only- alters | 
the manor of their tenure. They held likewiſe that all, who ' | 

1 7% 243, have any part of the demeſne lands of the manor by pur- 

b chaſe, are liable. And that if ceſty que truſt of the demeſnes 
in poſſeſſion or reverſion be named, that it is ſufficient in 4. 
court of equity, without making the tenants of the land or 
them in the reverſion parties, vid. F. N. Br. 325. de Exoner 

pro rata pottionum, ibid. 64. 152, . 


Sir Rich. Minſhal and Spicer. 


5) Ion a ſuggeſtion to have a prohibition to the court for 
WG 2 . e probate of wills, & c. to; ſtay the probate of a will of 
Bo eb lands and goods, becauſe the teſtator was non-compos, _ 
ge 313. Ailins argued, that upon Tuch a ſuggeſtion as this, which 
5 goes to the whole will a general prohibition öught to go; 
2 Cr. . 4 i Cr, ſo upon ſuggeſtion of a revocation or no ſuch will. Other- 
16. " wiſe where the ſuggeſtion is particular and concerns the 
| lands only. He cited 6 Rep. 23. the Marquis of Wincheſ- 
ter's caſe, Hob. 290. Serles and William's cafe, Paſch. 10 
1 Cr. 346. Jac. B. R. Semain's caſe, Cro. 2d Rep. Egerton's caſe, Cro. 
. Ijſt Rep. 94, 114, 115, 165, 391. Vid. Dyer 201. Et 
* - @tjornatur, _ WT 5 
At another day Stevens argued againft the, prohibition as 
to the goods, And the court declared that unlefs the plain- 
tiff would go to iſſue this term compos or non-compos, they 


£ 


_ would not grant a prohibition. 
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James Lewes E/quire Plaimiff, verſus James Collinſon 


3 


vray, Defendants. 


"THE plaintiff brings an action of covenant upon this ( 6.) - 
covenant in a deed, viz. that it ſhall be lawful for 

the plaintiff notwithſtanding any act or thing done or ſuffer- 

ed by the ſaid Henry Dockwray, and T homas Dockwray to the 

contrary, to enter and take poſſeſſion of the premiſſes, and 

take the profits thereof during the time that the ſame ſhould 

remain in the poſſeſſion of the ſaid Henry Dockwray his 2 
executors or aſũgns by virtue of the ſaid ſtatute and extent, \ 
without any let, ſuit, trouble, diſturbance or demand of 2200 | 
the ſaid H. or The. Dockwray, or either of them, or either 


of their executors, adminiſtrators or ' aſſigns; and non 
mn eſt factum pleaded there was a verdict for the plaintift ; 


and 1700 l. damages. | 


Hardres for the defendant moved in arreſt of judgment, 


becauſe the breach is aſſigned in this, viz. that the plaintiff - 


cannot take poſſeſſion of the premiſſes by reaſon of the let, : 
hindrance, trouble, diſturbance and demand of the ſaid 1 
H. and T. and of the defendants after their death, and it - 
is not ſhewn how this let, hindrance, trouble and diſtur- Ylv. 30. #2 
bance was. For a declaration ought to contain ſuch 2a. cer- __ I, >; wo ON 
tainty, to which a certain anſwer may be given; and upon 2 rows en, 
which a certain iſſue may be joined and a certain judg- 1 Sid. 256. 
ment given thereupon. Et oportet quod certa ret deducatur in: 170 8 
, ; ; , . . f 393 4. 
exitum; elſe the defendants cannot provide for their defence. Hab. 295, 496 
5. Rep. 34. b. Playter's caſe, That is the reaſon there | 
given why an action of treſpaſs for piſces is held to he naught, 
without ſhewing the nature and number of them; and that 
it is not aided aſter verdiQ, but is matter of ſubſtance. And 
it is there ſaid by the court, that it would be very incon- 
venient, if it were otherwiſe ; for that unleſs a certain thing 
be put in iſſue, wherewith the jury be charged, they, cannot 
afterwards be attainted, though they ſheuld give exceffive 
damages, 8 „ IS e TEAS 
10 Rep. 77. a. Thecaſe of the marſhalſea; And it is com- 
monin other books, that if an action upon the caſe be brought 
upon an indebitatus aſſumpſit, the declatation is not good, unleſs 


. 


8 1 Seb, 
| 4 Ante 38. | 
| 77 171. 

Gr. 238. 


5 $72 594 
76. 


8 Co. 91. a. 5. 


Lew. 83, 84. 
. Corp. | 


Ter. Mich. 1651 th | Sakai: : 


it be ſhewn for what cauſe, as upon account of wares, fold, 
&c. and yet the cauſe of the debt there is not traverſable, as 
the breach of covenant is in this cafe of bars. 

11 Rep. $5. a. Savil's cafe. \Ejetfidne Firma * mb * 
2 uno clau ſo vocat, & c. containing three acrys eldem ß kunt 


& c. this was held ill aſter a verdict, becauſe the nature ja 
tbe acres not ſhewn, and 1 there 1 is more certainty chan i in 


this caſe, 
2 B: 4-. In Waſle, the FOR mult ſhew whertin 


.the waſte v was, Cro. I | Pers For . Jemx's caſe, In debt. againſt 
one! as heir, upon a bond, 


Plaintiff muſt ſhew coment 
heir, or elſe it is naught, though after a verdict, 
Authorities in the caſe plants and expreſs ; f but firſt 0 
anſwer ſome objections. 5 3 
1. Obj. A demand is a breach. a | | 
Refp, That is not the caſe, the ach i is uot je IS in 
that, and if it were, without queſtion it would be inſuffi- 
cient as much as a refuſal, in 8 Rep. France's caſe. | 
2. Obj. In covenant there needs no particular breach be 
aligned, 'Cro. 1 Rep, 176. Symme's caſe ; and there is a 
difference betwixt an aCtion of covenant, and debt upon 
an obligation to perform. covenants, 
eſp. That caſe makes for me; for there whs a covenant 
that the defendant ſhould permit the plaintiff quietly to en- 
Joy ; and the breach is aſſigned i in this, that the defendant 


bid not permit him quietly to enjoy, but had received all the 


rents and profits from the time of the demiſe, to the bringing 


of the a&ion, ſo that there is a certain and particular breach 


| alled ed; to wit, That the defendaet took all the profits ; 
and the diverſity betwixt an action of covenant and an action 


of debt, with reſpeQ to the aſſigning one or more breaches, 


as. taken by tie counſel, and the law is ſo; and yet in that 


very caſe, p. 299. judgment was given upon a ee 
proDefeadente. 
For authorities. 2 Rep. ManſePs. caſe. In debt upon a 
bond conditioned. for quiet enjoyment of lands difcharged of, 
Rc. or otherwiſe to ſave harmleſs, &c. it is not ſufficient 
for the de ſendant to ſay that he has ſaved the plaintiff harm» 
leſs, without ſewing how. 
22 Fd. 4. 40. b. Is a notable caſe to this purpoſe, 
10Ed. 39. 10 Aſſ. 15. 8 Rep. 191. France's caſe. Paſch. 
649. 'B. K. Rot. 1284. Ingleby verſus Steward, Hill. 12 Car. 
right's caſe. Mich. 23 Car. B. R. Amy verſus Goldſmith. 
_ Hill. 22 Car. B. R. Forteſcue verſus Brograve. Cro, 1 Rep. 
385. Es: verſus da We bs 
en 
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1 Ter. Mich. 1658, in Scaceatioo 13g34 © 
Allen pro Qu. The breach is well aſſigned, and a dif= 4 
ſturbance appears upon the record; and the manner of it to . 144 

be withholding the poſſeſſion, whieh can be by none but tge 
defendants themſelves or their teſtators; he cited Smits caſe, - 
17 Ed. 4. 2. 1 Cro. Sys caſe. Dyer 240, 255, 304. a. 
306. b. 10 Rep. i7 a. Plow, Com. 84. a. 202. Kc. 

Hardres, Mr. Allen 


3 


ſeems to admit, that if it ſhall not be 
intended by the court that there is a fufficient breach laid in 
the declaration, that then it is naught: For this; it muſt 
be conſidered what the covenant is, and how the breach is | 
Jaid: The covenant is, That it ſhall and may be lawful fol“ 
the ſaid Sir Fames Lewis, his executors and aſſigns, notwith- 
ſtanding any thing heretbfore dane by the ſaid Tim, and 
Henry Dockwray to the contrary, to take into their poſſeſ- 
ſton the extended lands therein mentioned, and to hold and 
enjoy, and take the profits thereof during all the time the 
ſame ſhould remain in the poſſeſſion of the ſaid Henry Dock- 
wray, his executors, adminiſtrators or aſſigns, by virtue or 
reafon of the ſaid extent, without any let, ſuit, trouble, dif- 
turbance or demand of the ſaid Henry or Tomas Doc tturay, 
their executors, adminiftrators or aſſigns, or of either of them; 
the breach is laid, That the plaintiff could not take into his 
- poſſeſſion all the ſaid premiſſes, and hold and enjoy and take 
the profits thereof during the ſaid time, by reaſon of the ter, 
troubled, diſturbance and demand of the ſaid Henry and To- 
mat, and of the adminiſtrators of the ſaid, &c. againſt the 
form of the ſaid indenture. EY 5 2 


ed 
44d 


Obj. The breach as it is laid is apparent, ſor the plaintiff he 5 
declares that he could not take into his poſſeſſion, & c. which „ 


ſtrongly implies, that the poſſeſſion was withheld from him 

by them, which is a ſufficient breach. * 

Reſp, That is not neceſſarily implied in theſe words, for the 
breach is laid in one entire and continued clauſe, and not 4 
by parcels, and ſoit muſt be taken altogether; and if by in- c.. Ei. 303. l. v4 
tendment it may be taken one way or other, the ſtrongeſt He. 35. Js 
ſhall be taken againſt the countor; and in truth, in this 
Caſe, as appears by affidavit, the plaintiff and they that 
claimed under him, enjoyed the lands many years, and paid 
rent for them: Now taking the ſentence altogether, it will 
appear incongruos to fay that it ſhall be preſumed here, 
that the poſſe ſſion was withheld, and to ſay that the poſſeſſion 
was withheld by reaſon of a diſturbance or demand, and that 7%. 30. 
is not proper in common parlance; for none can be diſ-. 
turbed ho is out of poſſeſſion, nor can a man be kept out 9 92 4. 
of poſſeſſion by a demand; fo that the wit hholding of the voſ- 

i : i ſieſſi on, 


F. 1 Lev. 144. 
Fleud. 202. 


4 Sid. 175. 
1 Vent. 105,106 
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| Ter. Mich. 1658. in Scqceario? 


"7h ſeſſion, as Bere laid, may or may not he: an that when | 
2 declaration has ſuch. a ſufficient. certainty, that by neceſ-' | 


ſary intendment it cannot be taken otherwiſe, it is well 
enough; as in 14 Eliz. Dyer 304. Aleaſe made by a parſon, 
virtute cujus he was poſſeſſed; the life of the parſon needs, 


not be averred ; for it is neceſſarly implied; ſo 14 Eliz. Dyer 


306. b. Trover and Converſion of a hawk, and declares that 


he was poſleſt of it, ut de bonis ſuis propriis; he needs not al - 


ledge that it was reclaimed, for that is neceſſarily implied in 
the words, that he was poſſeſt of it, ut de bonis ſuis propriis 


10 Rep. in the biſhop of Surum's caſe ; In avowry for rent 
reſetved upon a biſhop's leaſe, which was voidable, the par- 
ty does not aver that-the biſhop was dead, and if not, the 


leaſe held good during his life ; but becauſe in the declara- 
tion he was called nuper epiſcopus, it was held good, caſu qua 
tUPYA, Hh . ; foi © 3 Ft” 

Bot when the words of a declaration may have two in- 
tendments, they ſhall be taken moſt ſtrongly againſt the 
plaintiff, for they muſt ſhew fully and preciſely wherein the 
party is agrieved; and that they do not, when they ſtand in- 


differently whether the defendant he a tort-feaſor or not; for 


ſince the declaration is what the defendant is compellable to 
anſwer to, and lays the foundation of what the court is to 
give their judgment upon; it is but reaſon that it ſhould be 
certain; 1. That the defendant may know what to anſwer to, 


and the court whereupon to adjudge ; and therefore if there 


be two intendments, of which one makes for the plaintiff, 


and the other againſt him; that which makes againft him 


ſhall be taken, and if the truth be of his ſide, it is his folly 
not to diſcloſe it, vide Plow. Com. 20g. Stradlingand Mergan's 
caſe adjudged upon this ground. In debt upon 7 Ed. 6, 
againſt a receiver of the kings revenue. In waſle, If a man 
declare that the reverſion was granted\ to him, and the te- 


._ nant attorned and had done waſte; it is not good, unleſs it 
appear that the waſte was done alter attornment. 


3 Ed. 4. 21. In debt againſt a ſucceſſor of a prior for a 


ſallary ; the plaintff declared that he was retained with the _ 


defendants predeceſſor as his baily in huſbandry, and that 


his ſervices came tothe uſe of the houſe, but did not alledge 


expreſly that he was retained by the predeceſſor, and ii may 
be that he was retained by ſome other perſon, who had no 


power to retain him; therefore the count was held to be ill. 
Hill. 11 Car. R. in error by the Lady Throgmorten againſt 


Rich Windwo:d upon a judgment given in an aQion of 
waſte, the plaintiff had declared upon a bargain and ſale 
% 9 made 
' N 
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ade to him of the reverſion, in 14 Jac. 1. and enrolled n 7 
wich {ix months, and alſo upon a fine levied to him with- 9 | 1 
jn the ſix months, and that he was ſeized by virtue of the —— 
bargain and ſale; and exception was taken becauſe the dew 
claration does not expreſsly lay the fine to have paſſed after | 
the enrolment ; for if before, then the plaintiff was in by 
the fine ; but ſays generally that the enrolment was within 
ſix months; and that within thoſe ſix months the fine paſſed. 
And by all the juſtices againſt Jones it was held error; be- 
cauſe declatations muſt be certain in every point, and where 
they may be taken two ways, they ſtrongeſt ſhall be taken 
againſt the plaintiff, Hill. 13 Car. B. R. Mar ſbal verſus Hall 
in error of a judgment in C. B. in an aſſum git. 
In this cafe it may be the poſſeſſion was with-held from 
the plaintiff by Doclꝛuray, and it may be it was not; for it 
is not expreſsly alledged ; and therefore it ſhall be taken 
molt ſtrongly againſt the plaintiff, and the declaration is not 


Allen argued pro querente ; but what judgment the court 
ne conflat. 5 95 6 LS FCTertainly here 


. . Eu Gt ot | | being after a 
verdict the court will judge for the plaintiff according to 1 Vert. 114, 126. nay tis ſaid 1 Veuf. 
114. yet no breach need be ſhewn on non eff facto. pleaded. V. 1 Saud. 10%, 103. & quot, and 


* 


$ breach there is inſufficient in form is certainly hoped. Peſt 3 9 Wm 
Hugh Audely verſus s 1 


Bill in the exchequer to be relieved againſt an extent (6) 
upon a debt in aid for 1 500 J. penalty after the penalty 
ſatisfied by perception of profits, but not. according to the 
extended value; but the court would not relieve the plaintiff 
without paying coſts and damages over and beſides the pehal- 
ty; for it appeared there had been a default in the plaintiff 
in not permitting the defendant quietly to receive the profits 
upon a former extent; whereby the defendant was put to 
great charges at law and in this court, And the court de- p,j 318. 
clared that the plaintiff ſhould either have all law or all equi- Pi 173 on 
ty; viz. that the defendant ſhould account only for the ex- , 4 
tended value according to law, or elſe that he ſhould have 339. . 
- his wh and damages beſides the penalty ;and ſo it was : 
ecreed. | | | e 


= 


| The Protector again St. Johns. "£733 
PON an cutlawry and plea and replication and demur* Pot cog N 
rr to it, after extent. the Protector died, and the ee | 
court was of opinion that all but the outlawry and the extent die King. 
upon it was gone by the death ofthe Protector, as in 7 Rep. V. 3 Lev. ac. 
the caſe of diſcontinuance of proceſs, Vid. la. Et adjor- gp 1 
natur. | LE | : Jae 14. Hutton 
| 2. Telv. 82. 
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2% The Attorney General Plaintiff, Samuel Mico | 
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De Termind Sancti Hillarii Anno 
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> be defetidlatit was charged by Engliſh bill, for that he 


| being a merchant, in the year 1657. did conceal the 
cuitom and exciſe of 290 cafks of currants imported at the 


port of London, in a thip called the Chri/topter of London; 
and for that he endeavoured to corrupt Nathaniel Hawes and 


% Oldenham, two of the officers for the cuſtoms and ex- 
eiſe, and promiſe them a reward bf 401. a piece for their 


connivance therein, that thereby he might take away the ſaid 
goods without paying the due cuſtom and exciſe for the ſame; 


and that he did accordingly pay to the ſaid two officers 401. 


the defendant ſhall not be compelled to anſwer fo as to di- 

cover the quantity and nature of predial tithes ; and ſo it 

Was "adjudged in this court, 1 Jac. in Fenner and Robinſon's | 
.ciſe. | 9 F 


a piece; therefore for 'rehef and difcovery of the truth, was 
the ſcope of the bill; to which the defendant demurred, for 
that the bill and the charge thereof concerns matter of miſ- 
demeanor ; for which, if Zailty thereof, the party may in- 


cor great penalties and forfeitures. 


 Serjeant Archer pro Defendente. The defendant is not 


compellable to anſwer to this bill; for that it is againſt 
law and reaſon to oblige any made to accuſe himſelf ; and 
it has been often reſolved in this court, that in a ſuit for 
tithes, tinlefs the plaintiff demand the fingle value only; 


F 


5 


The Attorney General contra. This court ought to pre- 
ferve the revenue. from frauds and deceits; and without 
ſuch a diſcovery as the bill requires, it cannot be anſwer- 
ed to the government, nor the certainty of it known, as 


55 by law uit ought; and this is pro bono publico; the cuſ- 


toms and exerciſe have been given to defend and guard the 
ſeas for the benefit of merchants, and therefore ought more 
to be favoured than mattes of private intereſt and . | 


kins 
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Teer. Hill. 1658. in Scacc aro- 
Flut pro quer. This bill is according to the common 
| 5 255 Ne to preſidents in court; and the rather 
- voght the defendant here to anſwer, becauſe no penalty or 
' Forfeiture is demanded by the bill; but a diſcovery and no 
more: It is uſual to prefer a bill againſt merchants, to diſco- 
ver the quantity of wines imported in ſuch or ſuch a ſhip, be- 
cauſe priſage 1s an. ancient duty and revenue of the crown, 
Trin. 29 Elz. Lib. decret. fol. 262. Atkinſon. cont Hewitt, 
A bill was exhibited againſt Hewit, being a ſearcher for 
taking bribes, and for-ſwearing himfelf before a baron, for 
which he was fined and puniſhed upon Engliin bill, Paſch. 
El. Lib. decret. fol. 144. verſus Fifber, one 
of the auditors of this cout; there was a bill, exhibited 
againſt him for making a falſe particular, for which he was 
fined 2000 marks, and ordered to go through Weſtminſter- 
Hall with a paper in his hat, inſcribed for deceiving the 
queen in making a falſe particular, Hill. 1 Car. There was 
an information in this court by Engliſh bill againſt one Am- 
brofe Dudley the kings woodward, for cutting down and waſt» 
ing the kings wood: to which he put in his anſwer, and 
was fined, Mich. 11. Car. There was ſuch an information 
as this of ours, againſt one Reakr an officer; to which he 
anfwered, and wil !!!... hon 9 
Stephens fro gner'. He cited the ſtatute of 33 H. 8. cap. 
39. which gives power and authority to this court, to hear 
and determine ſuch offences as they conceive to be meet, 
Vide Stututum; and in 10 Car. in Blackferd and Guyer's caſe, 


r 


9 


ruled upon a demurter, and the defendant put to anſwer. þ 
Shaftoe pro defendente, He cited a preſident in 11 Car, 


not be forced to anſwer, becauſe he might thereby be s 
drawn within the penalty of a Statute; and Co. Mag Cart; 
fol. 657. upon the ſtatute of 2 Ed. 6. two preſidents are there 
cited, That before that Natute the eccleſiaſtial court could 
not compel a man To ſet forth what tithes were due from 1 fd. 232. 
him; ſo a man ſhall not be compelled there to own whether } 2323 
he has heard maſs or no, nor whether he has taken uſury or Raym. pe 
no, becauſe theſe offences are puniſhable by ſtatute - law; and 1 Yet. 339. 
two preſidents are there cited to that effect.: And by the ſla- 7 1 + Ne . 
tute of 25 H. 8. cap. 14. it is declared to be contrary to juſ- 33 . 
tice and equity, that a man ſhould be convicted, or ſubjected 
to the loſs of lands, goods or life. unleſs upon due accuſation Ante 24. 
and proofs by witneſſes, or upon preſentment, and the parties 
| : own 


4 
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-wards, to compel 


J , 
"I, 
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own confeſſion, or by proceſs of outlawry:z>vide Hob, Rep. 

84. Spendlow cont. Sir William Smith; and it is à common 
rule in Chancery, that a defendant ſhall not be compelled to 
diſcover who is tenant to the precipe, but only in dower 
and partition; and though the party do not directly accuſe 
himſelf, yet oblique he would be forced to do it, it he were 
put to anſwer, as in this caſe. WES 


Middrington chief juſtice. 


It was uſual in the court of 
a diſcovery of a tenure in capite. Et ad- 


Journatur, 5 1h 


Nota, in Mich. 7 Car. in Blackfard's caſe, it was ordered 


that the defendant ſhould anſwer to all points wherein he 
was not charged with a crime.  _ ; | 


At another day, in the ſame term, it was argued by Har- 
dres pro dęfændente. In the argument of this caſe (it being 


of great weight and confequence,) I ſhall inſiſt 1ſt. upon 


law. 2. upon reaſon. 3. Upon authorities. 4. I ſhall 
give anſwer to ſome objedtionnssss e 
1. I conceive the demurrer conſiſtent with, and agreeable 


to all manner of laws, viz. to the law of God, the law of 
Nature, and the law of the Land. ! 8 


1. For the law of God. That not only allows, but rather 
commands every man to preſerve himſelf from hurt and 
damage; as appears by the caſe of St. Faul mentioned in 


the acts of the Apoſtles, who being accuſed by Tertullus the 


orator for ſedition and other crimes before the governor; * 
anſwered, I am not careful to anſwer thee about theſe 

things; i. e. F am not bound to anſwer thereunto. And 
when Pontius Pilate aſked our Saviour ſome queſtions, he an- 


ſwered nothing; whence it appears what the law of God, 
and the God of law allows bf in ſuch caſes of crime. 


2. For the law of nawure. That is of the ſame ſtamp; 
hence the rule, nem? tenetur ſeipſum prodere, ve] accuſare ; 


and upon that rule it is, that if a man will prefer a bill 


to compel me to anſwer what treſpaſſes I have committed 


upon his land, or what other injury I have done him; I 
| ſhalſ not be compelled to anſwer to {uch a bill, as the 


common rule in all courts is, becauſe it is matter of crime 


and tort ; for which 1 am finable and puniſhable in another 


court, over and above what damages the party is to re- 


cover againſt me. Upon this ground, though the parties 
own confeſſion of a crime be the cleareſt proof in the law, 
yet if ſuch confeſſion proceed from dread, or be extorted by 
any compulſion, it ought not to be received againſt him; 
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Fler. Hill. 1638. in Scaccario;. | 
27 Aff. 40. A woman was indicted for, the ſtealing of | 
bread to the value of 29, who ſaid: that ſhe had done it by | 
the command of her huſband ; and the juſtices out of com- 


* 


paſſion to the priſoner would not record her conteſſion, but 
gave her leave to plead not guilty, which ſhe did, and was 
acquitted, 22 Aff. 71. If a priſoner diſcloſe any thing to 
the court which makes him a felon, yet the court will not 
take advantage of it, but ſuffer him to plead not guilty ; and 
theſe caſes depend upon the form rule, viz. that a man is not RE 
oblized to condemn himſelf,” Now if this be the law and 
choice of nature, then is it ſuperior to all poſitive laws, and 
is called Lex £terna, or the moral law, 7 Rep. 12, b. Cal- 
vin's caſe. It is the law that was infuſed into the heart of 
man at his firſt creation; and whatever poſitive laws are 
contrary to this law of nature and reaſon, they are void in P. 466. 
| themſelves, vide 8 Rep. 118. doctor Bonham's caſe, 
3. For the law of the land. That si hereby full in the 
int; and that appears by Magna Charta, cap. 14 nullus li- 
2 homo amercietur, niſi pgr legale judicium probarum & le. 8 Ci. 39. VA. 
galium haminum; and in 8 Rep. in Grieſly's caſe, that ſta- 
| tute is expounded not to extend to offences committed in 
courts of juſtice, or committed by officers of courts; for, 
that fines for ſuch offences are afferable by the judges, 
| but that it extends to all other amerciaments upon private 
perſons for offences committed out of court: the ſame 
ſtatute goes farther, and ſays that great men ſhall likewiſe 
be amerced per pares ſuos ; and in Co. Mag. Char. p. 29. it is 
ſaid out of Bracton, comites vero vel barones non ſunt amer- 
i ciandi, niſi per pares ſuos, et hac par barones de ſcuccuris, vel 
| coram ipſo rege; and in the margent it is ſaid, that of an- 
cient time the barons of the Exchequer were barons and 
» peers of the realm. The 29 chap. of Mag. Char. has a far- 
ther latitude to this purpoſe ; for by that ſtatute no freeman 
ſhall be impriſoned, or diſſeiſed of his freehold, liberties or 
free cuſtoms, or outlawed, or baniſhed, or any way deſtroy- 
ed; nor ſhall any man be condemned or proceeded againſt, 
but by the lawful judgment of his peers, or by the law of 
the land, Co. Mag. Chart. p. 46. explains the word diſſeiſed 
thus; no man ſhall be diſleiſed, i. e. lands, tenements, 
goods, chattels, & c, ſhall not be ſeized, &c. nor ſhall any 
man be diſſeiſed of his lands and tenements, or diſpoſſeſſed of 
his goods or chattels contrary to law, &c. The words per 
legem terre ſignifie common law, cuſtomary law and ſta- 
tute law; and in pag. 47, 49. that thoſe words are applicable 
to the word outlawry. Now to apply this law to our caſe, 


o 


. FF - O61 < So be o 
bes” Lo I ˙ Ob Ea in CONT OOO I” VO INDIE BY * FL 
* N Rea 5 4 — , 8 TO 3 * by 1 


> ; 1 2 7 ” * 8 g . * Rd” * 
LES JOS. 7 I ik. 6 / 3 : 
4 4 od N * oj 3 -V s : 
| 111 . FIRE 
er. Hil. 1658. in Scaccario} 
7 72 2 2 # 7 * * 
— : . 1 


This concluſion will natürally follow, that if. neither com- 
mon law, cuſtomary law nor ſtatute lau do compel the de. 
fendant to anſwer in this caſe, then he aught not to be en- 
forced to it. Now the common law, as appears in Dad. 
and Stud. cap. I. is what hath been uſed and accuſtomed 2: 
time out of mind, and has paſſed for law; and Magna CRarts 
is ſaid to haye-been made but in affirmance of the common 
law, which was it>being long before that flatute was made; 
and therefore if the defendant were by the common lay. 


 __ obliged to anſwer, as in this cafe z it muſt appear that the 


| v. Vaugh. 382. 
ch 399. 419. 


Ante 82. 66.98. 


* 
* 


— 
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ancient and conſtant practice has been ſo; but that doe 
not appear; ſo that the common law does not warrant it. 


Nor is it by ſtatute law, ſor there is no ſuch ſtatute. 
 Cuſtomary law is twofold, conſuetuda patriæ et curie. 
Conſuetudo patriæ is what is uſed throughout a country; 


as gavel-kind and borough-Englith, and therefore it is called 


lex patrie. Cunſuetudo curiæ is the cuſtom and practice of 
a court; and this muſt be ſupported by conſtant uſe and 
practice, and not by two or three preſidents : but where the 
preſidents are judicial, the judges muſt have given judgment 
accordingly by divers ſucceſſions of ages; as appears 4 Rep. 
Rawlins caſe 54. a. commonalty of Sadler's caſe 57 a. and | 
Slade's caſe 94. a. therefore if in this caſe there has not been 

a ſucceſſion of judicial preſidents for ſome ages; then is there 
no ſuch law of this court; and there has been no ſuch ſue- 
ceſſion here, for there has really but one been found; erga, 
ſince neither common law, nor cuſtomary law, nor ſtatute 
law compels the defendant in this caſe to anſwer, he ought | 


not to be compelled. 


| Beſides, it appears Co. Mag. Chart. p. 50. That by ver- 
tue of theſe words per legem terra, none ought to be drawn 
to anſwer to any offence, but by indictment or preſentment; 


then if this courſe of proceeding hath not à foundation in | 


law, as it appears by theſe rules and ſtatutes that it has 
not; then there is in this cauſe good reaſon for a demurrer. 
As for the Star-Chamber, wherein men were compelled to 
anſwer-to criminal matters withou: indiqment or preſent- 
ment ; that court was eſtabliſhed by aQ of parliament, viz. 
3 Hen, 7. and yet the courſe that afterwards crept up there, 
to examine men upon interrogatories upon oath, was after- 
wards the bane of that court, and has been adjudged ille · 
gal by the late aQ of parliament, that took away the court 


and all other like jurisdictions, 17 Car. 1. cap. 10. and that 


becauſe they were contrary to Magna Charta. And yet in 
that very court, if any appeared to be of dangerous conſe- 
quence to the proceedings at common law, and not conn” 
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ble in the court ot Star- Chamber, it would not be adnutted 
in ſuch caſes r men upon their oaths. And | 
therefore in Sir Steven Prodlor's caſe ver/nes Darnprock and _ 
others, Hab. Rep. 138; Upon a bill there for divers, 
but eſpecially for one horrible riot, becauſe it appeared upon 
the hearing that one Wetheral, who. had been grievouſly | 
hurt in the riot, died within three months alter; the bill 
was diſmiſſed upon advice with the judges; becauſe it ex- 
ceeded the capacity of the court, and was of dangerous con- 
ſequence, though it were laid but à riot in the bill. In 
the ſame book, p. 195. Tufton and NeviPs cafe, there was a 
bill preferred in the court of Star-Chamber for a riot, and it 
was laid by way of inducement, that the defendant had ſoli- 
cited the plaintiffs. wife to unchaſtity ; as to that part the de- 
fendant demurred, and ruled to be a good cauſe af demyr+ 
rer; though laid but by way of inducement ; and the reaſon. 
there given, is becauſe the crime of unchaſtity was naturally 
alieni fari, viz. for the ſpiritual court, whoſe proceeding | 
| ' was not to be uſurped upon not prevented, The like rea - 
ſon holds in our caſe ; for the offences and crimes laid in the 
bill do properly belong to the.common-law, and are'puniſh- 
able by the common law by way of information or indie 
ment; and therefore ought not be queſtioned here eſpe 
cially ſince they are laid directly and ate the main ſcape af 
the bill, and are not laid by way of ipducement, as in the 
other caſe. 7171... wi ul 
Now if neither common-law, ſtatute- law, nor cuſtom 
(which ought to have the requiſites aforefaid) can be ſhewn z 
as no ſuch hath yet been ſhewn, nor (I believe) can be; 
then there is no ground for this bill, but being contrary to 
all theſe laws, it muſt be naught. 5 55 3 . 
The ſecond head that I inſiſt upon is, reaſon. 1. It is 
againſt the comman practice of all courts of Juſtice to en- 
force men to anſwer in ſuch Caſcs. For it cannot be ſneun 
that there was ever a bill exhibited againſt a Popiſh recu- 
ſant to compel him to anſwer, whether he were a Popiſh re- 
cuſant or not, whereby he would forfeit two parts of his eſ- 
tate in lands, and all his goods: nor upon the late ardi- 
nance of parliament againſt delinquents, was it .conceived | 
reaſonable to compel a man to anſwer, whether he were a 
delinquent, or whether he had done any act that would ren- 
der him ſo. ; caſa gua ſupra; although neither Popiſh: recu- © 
ſant nor delinquents, are liable to any judgment of life or 
member. 8 > 15 
2. There is no preſident of any ſuch practice for 20 years 
and upwards laſt paſt; ant diſuſer renders a thing abſolute, 
vide Lit. upon the ſtatute of Merten, that an action lies 3 
| ns again a 
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been diſuſed ; ſo here. ES > rt e 
3. By third reaſon. is 4b incongrus. It is a very incor 

grous way of proceeding ; for by this means the ordinary 
way of proceeding by information” and indictment would be 


| Interrupted ;; and the rule is, Non eff decurrendum ad extra- 


ordinarium, vibi valet ordinarium. x he 5 
44. If this were allowed, what need would there be of of- 
. - ficers, and ſearchers to look after ſuch things? The laws 


which appoint ſuch Officers, do implicitly acknowledge, that 


men are not obliged to confeſs. „ — 
358. Becauſe the matter charged throughout the bill, is a 
direct crime, viz. ſubſtracting cuſtoms and exciſe, and bri- 
bery in order- thereunto, which is of greater concernment 
then the ſubſtraQing- of tithes, which yet it has been oſten 
. Over-ruled that a man fhall not anſwer to his bill, when a 
penalty is required; but in this caſe there is a penalty and a 
_ puniſhment beſides in another degree, and in another court. 
6. That it is contrary to a maxim and principle of law, 
muſt not be admitted in a courſe of proceeding in equity; 


and upon this reaſon it is adjudged in Beverley's caſe, 4 Rep. 


That becauſe it is againſt a rule of law, that any man ſhould 
be admitted to ultifie bimſelf ; as to ſay, that he was nn 
compos mentis ; that therefore no relief lay in the court in ſuch 
caſe, becauſe if that were admitted, a principle and founda- 
tion of the common law would be thereby ſubverted; fo here. 


And for theſe reaſons I conceive there is here good cauſe of 


demurrer. 


By third ground is Authorities, vide 1 and 2 Eliz. Dyer. | 
175. Scrogs verſus Coleſbil, Scrogs was put into an Exigen- 


 cer's place by the Chief Juſtice ; and Coleſpil had a prior 
grant of the ſame office from the Queen femp.vacations of the 
office of chief juſtice. A conteſt ariſing betwixt theſe two. 
the queen direQed a commiſiion to the Farl of Bedford and 
nine others to hear and determine the intereſt and title fo 
the office between the parties; and if Scrogs ſhould refuſe to 
make anſwer, &c, then to commit him io priſon; Scrogs 
did refuſe to anſwer before the queen's commiſſioners ; and 
being committed by them, prayed his Habeas Corpus, and the 
court granted it; and in 18 Eliz. Hinde's'cafe. when one 


' refuſed to anſwer to interrogatories before commiſſionets 


concerning uſury, Habeas Corpus granted per Curl. 
Vid. Regiſt. 366. Where in a writ of prohibition it ap- 
' pears, that the eccleſiaſtical court cannot examine men upon 
oath againſt their wills, only in two caſes, viz. 8 1 
. JFC 


- 


þ 0 


againſt a lord for diſparagement of his ward, becauſe it bad | | 
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Ter. Hill. 1658. in Scaccario 144 
nial and teſtamentary; but not in any criminal caſe, as ine 1.0.2 * 
continency, uſury, ſimony, &c. For, as the civilian ſays, 4 Yet. 42. & 
that was Inventio Diaboli ad deſtruendas mi ſerorum animas ad gust. pot. 364. 
infernum; and the writ is expreſs, that it is contra conſuetu- f ih RY 
dinem Regni Anglig, » © . 
10 Eliz: Dyer, but not printed; there is a caſe of one 
. Leigh, an attorney of the court of Common Pleas, who was 
committed to priſon, becauſe: he refuſed to anſwer before - 
the eccleſiaſtical commiſſioners, whether he had been at 
maſs or no? And a Habeas Corpus was granted; notwith- 
ſtanding that by 1 Eliz. the eccleſiaſtical juriſdiction is ſaved. 
Cromp. j uriſd. of courts, p. 366. If any man be compel- 
led to anſwer upon oath, where he is not bound by law, it 
is an oppreſſion and puniſhable: but there is no law for it 
in our caſe, as has been ſaid z- Therefore, ec. 
Ina 4 Jac. A caſe upon the oath ex officio was referred in 
parliament time to the two chief juſtices, Pophtam and Cole; 
and it was held by them, that no eccleſiaſtical perſon could 
be examined upon oath for a matter puniſhable at common 
law, as uſury, &c. for that if he were, his anſwer would be 
evidence againſt him. A DO e 
The ſtatute of 2 H. 4. cap. 15. which impowered the bi- 
ſhops to proceed according to the canons of the church, is 
repealed by 25 H. 8. cap. 14. by which act it is declared 
not- to be conſonant to 1 or equity, that any man ſhould 
be convicted, or incur ahy loſs in his ſame or goods, but by 
accuſation and witneſſes, preſentment, verdi, confeſſion 
or outlawry; and it ſays moreover, that the moſt expert and 
diligent man in the world cannot eſcape the incurring ſome 
penalty and danger; if he be liable to be examined upon 
ſuch captious interrogatories as ny be adminiſtered to him; 
ſo here: Beſides theſe authorities, I have three preſidents in - 
this court. _ 5 n ee | 


1. Trin. 33 Eliz, in Scacc. Vavaſer verſus Radcliffe & ah. 
Upon a bill for importing cod and ling by colour of a void 
licence; the defendant demurred, becauſe it was an offence 1 Cr. 26. 
againſt an act of parliament, and penalties inflicted ; and the 
demurrer ruled good. 1 3 goth Wye 

2. Paſch. 34 Eliz. Bowes verſus Bore and Peacacke. Upon 
a bill at the ſuit of a patentee for the ſole tranſportation 
of cards, againſt the defendants for- tranſporting cards 
without paying cuſtom ; the defendants demurred, and it 
was ruled good, becauſe forfeitares and penalties were to be 
incurred thereby; for the recovery whereof there was remedy 
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by information; ; and therefore the parties need not be ſued 
in equity to compel them to condemn themſelves. _ - 


3. Trin. 37 Eliz. The Attorney General verſus Lewkner, | 


| \ An! Information for exporting wares and merchandiſes, Ke. 
And upon a demurrer-it was ruled, that the demurret was 


good cauſa qua ſupra, c. 
In the 4th place J propoſed to anſwer ſome objeAions 
that have been made. 


1. Obj. This court ought to preſerve the revenues of the 


crown, and to prevent frauds and deceits therein, which 
cannot be done ac without enforcing a ee 


thereof. 
Reſp. The fe objeQions may be made in dase of any 


offence whatſoever; ; for the puniſhment of offences i is fro 
Bono publico, and before they are puniſhed they muſt be de- 


tected; and the revenue is concerned there too in point of 
forfeitures ; ; and yet men are not put in ſuch caſes to anſwer 


| - upon oath 30 convit themſelves. The difference is between 


cauſes criminal and civil; If an offender be once legally 


convicted of an offence, whereby he ought to forfeit his 


eſtate, then it is lawful and proper to prefer a bill te diſco- 


Ante 12. 

Poſt 182. 

If the Attorney 
General waive 
the forfeit and 
inſiſt only on 
the diſcove 
the plaintiff” 
ſhall be bound 
to diſcovery, 
if 201. 


ver what eſtate in lands and goods he then had, as in caſe 
of an outlawry or attainder, &c. for the effed of ſuch a bill 
is only to diſcover what is forfeited already, and not to diſco- 
ver a cauſe of forfeiture, as in this caſe. : 

Again. The public revenues ought to be collected and ſe - 
cured according to law, and not by any means or method 
contrary thereunto.; The PEeTOERUIEE: of the prince cannot, 
nor. ought to prejudice the ſubject. 

2. Obj. It is common to Ne a bill for priſage of 
wines. | 5 

Reſp. Priſage is an ancient revenue of. the crown; Sir 


John Davis 8. b. 10. a. And may be claimed by charter, a8 


in London; or by preſcription, as by the Biſhop of Durham, | 
vid. 6 Fd. 3. 189. b. & gue warranto 113. nor is there a 
penalty in the caſe; ſo do ſuch a bill is no more than a bill 


to diſcover a duty in which the crown has an inheritance. 


3. Obj. It was uſual to prefer bills in the court of wards 
to diſcover tenures in capite, which was penal. | 
Reſp. Thoſe tenures, and the incidents thereunto, as mean 


rates, &c: canot properly be termed penal, for they were 
warranted by the ancient common law of the realm; and 


were no other than reſervations betwixt lords and tenants 


upon the diſtribution of lands, and the original creation of 


tenures ; and yet even that courſe of diſcovery was account- 
ed à grievance, and was one cauſe amongſt many, why 


thoſe tenures 5 were put down. 44. Obj. 
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4. Obj. The ſcope of this bill is only to have a diſcovery,  _ | 
a nd not to inflit any puniſhment. _ i 
Reſp. Though the bill does not tend dire iy to inflict a 
puniſhment, yet it makes way to inflict one ; and the lord _ 
Coke Mag. Chart. p. 48. obſerves, that all oblique proceed. 
ings, contrary to law, are a, kind of deſtruction, and a | 
breach of Magna Charta; and the rulethere is, Quando aligurd. - © ©. 
prohibetur, prohibetur omne id per quod devenitur ud illud;, fo N 
that if this bill be a means to render the defendant liable to 
puniſnment elſewhere, it is all one as if he were liable to be 
puniſhed here, and upon this very proſecution ; and the 
words. (no ways deſtroyed) are very remarkable; for they 
extend to all means whatſoever tending to deſtruction. 
5. Obj. The ſtatute of 33 H. 8. cap. 39. gives this court 
a power to proceed in matters concerning the revenue, ac- 
cording to their diſcretion, and as they think ftt. 
Reſp. But yet they muſt proceed ſecundum Legem Terre 
Vide 5 Rep. ReooR's caſe 100. a and 1 Rep. 140. Arghley's caſe; 
The ſtatute of 23 H. 8. cap. 5. gives power to commiſſion- 
ers ot Sewers to make laws, ordets, &c. according to their 
wiſdom and diſcretion, which words are as large and ample. 
as theſe in'the ſtatute of 33 H. 8. cap. 3y. and yet if they 
make any orders contrary to law, ſuch orders are void; ſo 1 
that in ſuch general words as thoſe, ſecundum legem are always 8 
to be implied; and ſo the y muſt in this ſtatute ot 33 H. 8. c. 39. WES. 
6. Obj. There are divers preſidents in point. 
Reſp. There is but one that comes vp to the caſe at bar; 
and that one we encounter with another directly contrary to 
it: and one ſingle preſident, eſpecially being thwarted witn e 
another point-blank contrary to it, will not make a law; it 
is like an eſtoppel againſt an eſtoppel, which ſets the matter 
at large; and though we were not furniſhed with any con- 
trary authority, yet (as hath been ſaid) there muſt be a 5 
conſtant uſage in the caſe to make a law of the court, and Yaugh. 30% 
(as Littleton tells us upon the ſtatute of Merton) what has been 0% 90, 


diſuſed becomes of no force; and this courſe has been diſcufſ- >." 
ed for 20 years and more; for the preſident quoted is in 9 
10 Car. 1. And if > 7h preſident had been looked upon as - | 
legal, without queſtion many other bills of like nature 


would have been preferred bebvixt that time and this: and I 

„ have heard that that very preſident was queſtioned in the late 

| Jong parliament. | J 
2. Reſp. As for ſome other preſidents that have been inſiſt- 

1 ed on, they are preſidents of bills againſt miniſters and of- 

23 ficers of the court, who are excepted out of Magna Charta, 

| C. 14. as appears by Co. 8 Rep. Grie/ly's caſe, and may be | a 
„VC L2;ö;Ü © +» *pumihed CEO 


\ 


4 . g 6 . | a We * ; | 1 =_ 1 ; 15 py q ; . I | a Fry : 8. 5 ; : 
P 147 > „ Ter. Hil. 16358. In Scaccario, k 
EE rhe Attorney puniſhed by the court for any enormities relating to their offi. - 
| General waive Ces, as the conſtant practice is in all other courts of juſtice; 
_ ind only ſo that thoſe preſidents do not come up to our caſe. 
on the diſcovery He concluded, and prayed judgment fro Defendente. 


1 3 
— 


the party per 
8 N . . | bt OS | 5 
"obliged to dif- The Attorney General verſus Richard Waring, & al. 


1 


. cover in materia 
criminoſa, Paſt Ray 33 a KY 1 
201. 45 . 2 . © Rte dr - VF 
1 IN Sire Faciar upon a recognizance to ſtand to and per- 
( 2 ) farm the order of the court; judgment was givenagainſt 
the defendant, upon which he brought a writ of error; and 
the queſtion was, Whether a writ of error would lie or not, 
in regard there was neither treaſurer nor chancellor? vide. 
the ſtatute of 31 Eliz. and there being many ſuch writs 
depending, whether they were ſuperſedeas's or not?: 

; - Atkins pro Quer in Brevi de Errore. The writ lies, and is 
Ant 62. 3 Lev. a ſuperſedeas, for there is no default in the party, vide-6 H. 
312, 313. J, 15. vide 1 Rep. Pe/ham's caſe; and 31 Eliz, cap. 1. MAaun- 
ee, Ve gue to the ſame purpoſe. . Cro. 2 Rep. 341. That a 

353 %/ writ oferrorlies in parliament from the court of King's Bench 

Raym. 5. and is a ſuperſedeas ; contrary to the Lord Cake's opinion; 
8 and there is more reaſon for a ſuperſedeas in this caſe than in 

that; ſor if a writ of error does not lie here, or that it be 

1 Peat. 2:5. no ſuperſedeas, but execution be ſuffered to be taken out, 

7. * 6.3 Cr. and the money levied and got into the king's coffers, there 

59% - canbeno reſtitution, as in caſe of à common perſon, Et 


1 . A adjour natur. | | ; | - 7 = M 
return ad proxi- F 32ͤ ¾ 86 5 2 5 
mum Parliamentus is no ſuperſedeas, and fo of a return to a day certain to which the nt is 
prorogued, if the return be long, 1 Sid. 44, 48. 1 Vent. 266. the lords made a rule that ſuits 
depending before them ſhould not he determined by prorogation, but this does not touch writs of 
error returnable to a day of prorogation,. becauſe before the return the ſuit does not depend, 
Error from Ireland is a ſuperſedeas tho? the record be not ſent, 2 Cro. 535. but if there be any unne- 
ceſſary length or affected delay appearing even in the courts of Weſtminſter, tis no ſuperſedeas, - 
2 Lev. 120, 1 Vent. 266, 1 Sid. 45. So in the Exchequer Chamber and per Curia. in B. R. Tria. 
Veneris June 13, a writ of error, ad preximum Parliamentum where 2 whole term intervenes is 
no ſuperſedeas the court won't grant a ſuperſedeas when the parliament does not fit on aſſurance 


7 


Hat the party deſigns to bring his writ of error at the next parliament, per 1 Fo, 66, 


De Termino "Pts 3 Domini 1659. 


In Scaccario. N 


Anne Hal, Widew, „ e and thr Edward bens, 
po Baronet, e 550 


The Cale. 


OHN Mills being ſeized in fee of divers lands 5 te- ( 1 13 
nements in Hoathfield in Kent, 7 Apr. 1587. deviſed them 
to his ſon George to. have and to hold to himand his heirs in 
fee ſimple for ever. And if it ſhould happen the ſaid George 
to die before he ſhould come to the age of 21 years, and 
without heirs of his body lawfully begotten, that then the. 
{aid lands ſhould wholly remain to his ſon. Sammel in like 
manner, frou/, &c. and ſo ib his other children in like man- 
ner; and after wards to Jo. T. and his heirs, and after died. 
George the ſon entered and married the plaintiff ;. and by his 
will dated the 20th of May, 1641. deviſed the ſaid pre- 
miſſes to his three dhe equally between them; and 
deviſed an annuity of 5 l. per annum out of the ſame. do his 
wife, for her life, and. died; ; the defendant's. father pur- 
chaſed two of the daughters ſhares in the premiſſes, and 
never paid any part of the ſaid annuity. _ 
The Queſtion was, whether or no, as this caſe i is, * 
deviſor could . the ſaid lands with the ne or 
88 | 
\ Hardres. pro Aue. 1 conceive the deviſor had power to 
charge the eſtate with this annuity. The ueſtion will be, 
what eſtate George takes by his father's will; viz. whetber 
an eſtate in fee-ſimple or in fee · tail: And I bold, that he 
hath a fec- ſimple eſtate. 1. Becauſe the firſt words in the 
will give him an abſolute fee · ſimple; and the ſubſequent 
2 (And if, &c.) are not words of limitation: or qualifi- 
cation, but of collateral determination. And that they are Peek $50, 591. 
ſo appeats by this, viz. Becauſe George's eſtate is made 277 7 2 | 


determinable upon his dying within age and but if : 
my OS n Hay Ts, collateral deter- 

| mination were 

omitted it would have been an extall to N 1 Cr. 57. Vangh 69, Royn, 427, 


#/ 


1. 
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Ter. Paſch. 1659. in Scaccario! 
both muſt happen, or elſe his eſtate continues. Alſo the 
determination is limited to a certain time; and therefore 
is not a limitation of the eſtate. As if lands were de- 
wiſed to a man and his heirs ſo long as ſuch a tree ſhall 
grow or ſuch a houſe ſtand; the deviſee ſhould have a fee- 


ſimple, but qualified with a collateral determination, vid. 


Flo. Cem. Watſingham's caſe. And this is not like to Sonday's 
caſe, 9 Rep. A deviſe to one and his heirs, and if he die 


without heirs of his body, that then the land ſhall remain 


to another; for there the ſubſequent words ſhew what 


2 Co. 23. B. 


. Ce. Lit. 21. 4. 


quot. 
Ante 94. 


agb. 268. 


heirs were meant by the preceding words, as in Ba/dwir's 
caſe, 2 Rep. A grant to one and his hejrs, habendum to bim 
and the heirs of his body; but here it is, if he die within 
age and without iſſue, then, &c. ſo that the words (with- © 
out heirs of his body) are not put in by way of limitation of 
the eſtate, but are joined and coupled with other words, 
which are not werds of limitation, but of determination. 
And admitting, as it really happened in this caſe, that George 


ſhould attain the age of 21 years, if yet his eſtate ſhould be 


held to determine by his dying without iſſue, that would be 
directly contrary to the very words of the deviſor, and to his 


meaning and intention, which muſt be gathered from his 


words: The words are, that his eſtate ſhall not determine 
-unleſs he die within age and without iſſue ; E mala eff ex- 
Poſitio quæ corrumpit viſcera textur. But the better expoſi- 
tion is that which makes all the words ſtand and be con- 

ſiſtent. | | , TT Weg. 


.*, ObjefQ. 16 K. Dyer 330. b. Clack#s cafe; there the 


9. caſe was, that lands were deviſed to one daughter and to 


her heirs; and if ſhe happened to die within the age of ſix- 


teen years, living her ſiſter, then to her ſiſter and her 


heirs; and if the ſecond daughter died without iſſue, then 


to the third daughter and to her heirs; and if both tbe 


daughters died without iſſue, then to a ſon and his heirs; 


and if "they all died without iſſue, then to a ſtranger in 
ſee. There it was held by Dyer, that none of the daugh- 


ters had any eſtate- tail, but a fee-ſimple eſtate: Sed" ali: 


contra. : 


| Reſp. That caſe does not oppoſe what I argue for in this. 
For it. is not there held that none of thoſe limitations make 
a fee-ſimple eſtate. But the opinion of Dyer, that none of 
the limitations there made a fee-fimple, is oppoſed ; for all 


the limitations there are not alike; ſome of them having 


theſe words only to limit or determine them, viz, If ſhe die 
without iſſue. | 5 FE: 8 | 
| Fir 
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er. raſch. 1059. m Scaccatio- 5 
For authorities. Mich. 2 Fac. Com. B. Emer ſon's caſe, 

A man deviſed land to his four ſons in fee, and if one of 

them died without iſſue, that his part ſhould ſurvive. ' In _ ,\ 

that caſe it was held, that if three of them died without 3. Lev. 71. 

iſſue, the fourth had a fee-ſimple, becauſe the ſubſequent $a 

words were not added by way of limitation, but of determi- 

nation. „ ; RES SF 9 r = 

2. 17 Fac. Pell and Brown's. caſe, Cro. 2d Rep. 590. A 

man deviſed. lands to one of his ſons and his heirs for 

ever, paying 20l. and if he died without iſſue, living the 4 
other, that then the land ſhould remain to that other ſon. 

Andi it was held ber cur. that the firſt ſon. took a ſee · ſim- Vaugh. 172,4) 

ple by the will. But the great queſtion was, Whether a e 

remainder could be limited upon it or not; becauſe a 

remainder in fee cannot be limited upon a fee. But it Yaugh. 269. 

was held that the remainder was good, becauſe it did not * 

depend upon a limitation, but a collateral determination of 

the eſtate. For that the words, if he die without iſſue, 

vere not abſolute. and indefinite, but tied up to a contingen- 

cy, viz. living Ils. oath getter 

3. Hil 1650. Banc. R. Hanbury, verſus Cockman, upon a2 


—ç— 


ſpecial verdict. A man deviſed. to his ſon: and his heirs, 

certain lands with a proviſo, that if he died before mar- 

riage or before his age of 21 years without iſſue, then the 

lands ſhould remain to his ſecond ſon in fee: the eldeſt | 

ſon attained his age of 21 years, and then, died without 

iſſue. The court adjudged in that caſe upon the firſt ar» 3 

gument, that this was a contingent remainder, and that it 

| could not take effect, becauſe the contingency never hap- 

pened, as it muſt do, before that remainder could come in; c, 66. , 
being. And there it was ſaid, that when the words, are 2 Sand. 383. 

clear and plain in themſelves, the court ought. not to make on 

a doubtſul conſtruction upon them, and that all the preli- | 

minaries muſt happen before the remainder takes effect. 

So in this caſe of ours the defendant George maſt die within V 

age, and without iſſue, before the contingency. can take ef. 

fect; which it is impoſũble that he ſhould do when he has \ © 

attained his full age; and by conſequence he had, when he 23 

came of age, an abſolute eſtate in fce-ſimple; and his deviſe 

of the annuity good in law. Vid. for farther authorities, 2 

& 3 Ph. & Mar. Dyer 124 & 18 & 19 Eliz. Dyer 334. 
Afterwards in Mich. Term. eodem anno, it was argued: by 55 

Finch pro defendente; his argument was very ſhort, and it 

does nat appear what became of the caſe, or that any opi- 

nion was given by the court in it. * 
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Brumrigg verſus Hanger and his Wife. 


clared that the huſband was ſuch in: the ſheriffs court 

for 30/. and the plaintiff produced as a witneſs againſt him, 

and that a verdict paſſed againſt him, and that the wife 

having a co//aquium concerning that trial, ſaid of and to the 

plaintiff the ſame day, thou art a ſor- ſworn raſcally fellow, 

and Iwill prove thou tookeſt a falſe oath againſt my huſband 
and me this day, After a verdi for the plaintiff it was 

£ moved in arreſt of judgment, that the words were not aQ-. 
' «Ce.15-h., onable; 1. Becauſe it doth not appear that it was in a court 
An. of record: and 2. Becauſe the words have reference to a 
par icvlar ſuit, in which the wife was not a party, 
Atkins pro quer. It needs not appear that the court was 

a court of record; if the oath was taken in a judicial pro- 

8 ceeding, the action is maintainable, Hob. Rep. 283. Adam 

x Fo. 307. 352, verſus Fleming, Thou wert forſworn in the counſel of the 
ES quet, Marches, which is not a court of record; to the ſame pur- 
3 | poſe vide cro. 2 Rep. 204. aeaſe, and 562. Joln- 
uns caſe. Cro. 2 Rep. 158. Harris and Dixon's caſe Cro.1 

Rep. 337. Sir Richard Stroud's caſe. 2. It appears here to 

have been a court of record, becauſe the ſuit was for 300. 

and the ſheriffs court in London is really a court of record, and 

is ſo called, Co. Juriſdiction of Courts 247. And a wyit f 

error lies upon a judgment obtained there, N. B. 23. a. Reg. 

129. Hob. Rep. 70. Lambe and Wi ſeman's caſe. Et adjornatur. 

In Hillary Term after it was alledged that the defendants 

* Huſband was dead puts le darreine continuance, ſo that the ſuit 
| ought to abate. * 35 

Raym.131. Pet Atkins pro quer*, This ſvit is like an action of treſpaſs, 

161. 2 Lev, 82, which is joint and ſeveral, and does not abate by.the death of 

2 cr. 19. Tele. one defendant ; and like to a replevin, (vide 2 Eliz. Dyer 


: (2 ) 1 an aQtion upon | the caſe for words ;"the plaimiff & 1 


E ria 114. 2 Cr. 187.) which does not abate by the death of one of the bat- 
„ lies. In Cro. 1 Rep. there is a doubt made whether an acti- 


I bo 509. Pos, on of treſpaſs ſhall abate by the death of the huſband; but in 
161. Heb, 129. 2 Cro. it is adjudged that it does not abate ; and here the 
* © huſband is named only for conformity ; ſor the words were 
5 ſpoken by the wife only, 18 Ed. 4. 1. In conſpiracy the 
Ante 115. death of one does not abate the writ ; and that the words 


— were actionable he argued as before. Et adjornatur. 71 
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Ter. Paſch. 1659. in Sc carl EE 
Thhe court doubted upon the matter of abatement ; but it 
was afterwards held per cur. that the words were actionable 
with ſuch an inducement, and that the ſuit is not abated 2 Cr. 336. 
by the huſband's death; the wiſe being the only tert. fea ſor, 
otherwiſe if the wife had died, as in Cowley's caſe, Hob. 


+ 


Rep. and judgment was given accordingly. 


Turner wegs Gallllee. 


N an action upon the caſe after iſſue joined, and notice (3 
1 given by the defendant of trial by proviſo; the plaintiff e 
comes into court in perſon the day before the trial, and en. in perſon. 8 ce. 
ters upon hs: roll a nolle proſequi ; and now” the defendant 58. 5. 2 
prays his coſts. e . 5 
5 Hardres pro quer“. Coſts are not aſſeſſable in this caſe more rag 
by any law or ſtatute, which I copceive upon theſe grounds, non ſuit. 
1. By the common law the defendant could not have 
coſts ; and this is cleay by our books; and it 1 by the 
preambles of the ſtatutes of 23 H. 8. c. 15. 8 Eliz. . 28. 
and 4 Jac. cap. 3. J ; 
2. The plaintiff is not by the common law entitled to 
coſts in all caſes, but only when he recovers damages ac- : 
cording to the ſtatute of 6 Ed. 1. cap. 1. vide 10 Rep. 116. 
a. N,, d 0 55 
3. Where a ſtatute gives damages by creation; there the 
plaintiff ſhall recover no coſts; the reaſon is, becauſe da- 
mages being given out of courſe, and where the common 
law does not give them, and the ſtatute being therefore 1 cr. 12 . 
introduQtive of a new law, the plaintiff ſhall recover what &. 3. Lev. 374. 
the ſtatute appoints him to recover, and no more, Vid. 27 H. 
6. 10. 2 H. 4. 17. 9 H. 6. 66, Upon this reaſon it is ſaid in 
thoſe books, that coſts are not due in gu. imp. waſte, decies 2 Send. 257. 
tantum, becauſe damages in thoſe caſes are given by ſta- RO 
tutes, where they were not recoverable before; upon the 
ſame reaſon the plaintiff has no coſts in caſe of a forcible 
entry, 9 Ed. 4. 5. So where a penalty is given, as for in- 
groſſing, Vid. 4 Mar. Bro. Coſts 31. So upon 2 Ed. 6. for 
tithes, no coſts to be recovered upon the ſame reaſon. 
4. Where a ſtatute is new, and introductive of a new 
law, no coſts or damages are to be recovered, but in caſes 
limited by the ſtatute, though in equal miſchief, 7 Ed. 4. 
14. The ſtatute of Rich. 2. which gives damages in chance- 
ry againſt the plaintiff, where the bill is found not to contain 
| | | | | matter 
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matter of truth, does not extend to a demurrer, per Cur: 
1 Fo. 421, vide Cro. 1 Rep. 5 32. James and'Titney's caſe. Intrat. Trin- 
434. 1 Cr. 533. 11 Car. B. R. Rot. 71 53. in caſe of an avowary for a penal. 
. ' Ty impoſed by cuſtom tor the breach of a by-law, vid. Cro. 
1 0. 432. , 1 Rep. 542. Daly and Bellamy's cafe; adjudged that the de- 
- 1Lev. 146. fendant in an attaint ſhall recover. thoſe coſts only which he 
had in the former ſuit ; and yet there is the ſame miſchief 
that is in other caſes ; but it is not within the ſtatute of 
4 Jac. becauſe it. is not an original ſuit, but an action that 
has dependance upon the former ſuit. In Hill. 2 Car. B. 
Com: in Mildway's caſe, adjudged that the demurrer is not 
within that lau, becauſe not within the letter; and it is 
there doubted (though now reſolved), whether or no a ſpecial 
verdict be within it or not? By all which caſes it appears that 
aſtatute introductive of a new law, though made for eaſe and 
quiet, and to avoid vexation, yet muſt be taken ſtrialy.. 
a 5. Then if a nolle proſequi be another thing, and different 
Ante 82, 126. ſrom a non- ſuit, it will follow that this caſe of ours is not 
. within the ſtatute, and that a nolle proſegui and a non - ſuit 
are diſtin& things, as appears clearly by 8 Rep. 59 and 62. 
in Beecher's caſe, That a retraxit and a nolle proſequi are 
Ce. Lit. 139. both one, and are a releaſe and bar to the action, and are 
7h 6 Co. J. b. 1 Cr. entered both alike 3 but a non-ſuit has another manner of 
3551. & u. entry, and is no bar; and therefore it was rea ſonable to give 
. coſt in caſe of a non- ſuit, to avoid vexation by commeneing 
f the ſame aQion over and over again; but where the plaintiff 
is barred and cannot begin again, the reaſon does-not hold, 
for there the party cannot be doubly vexed, as he may not- 
withſtanding a non-ſuit, ſe that the caſes. differ extremely, 
and there is no preſident of coſts in ſuch caſe, in Com. Ban. 
| or in the Exchequer. ; „ e At 
1 Cr. 878. He cited likewiſe Hill. 15 Car. B. R. Cro 1 Rep. Earl of 
? pk 3 Lev. Oxford verſus Waterhouſe. North contra Wingate, Mich. 15 
60. 375. Car. B. R. Cro. 1 Rep. Peacocł's caſe, Hill. 1 Car. B. R. Cro. 
1 Cr. 219. 1 Rep. Alley and Heard. Mich. 7 Car. Cro. 1 Rep. In Salter 
„ and Sleltan's caſe, Hill. 16 Jac. reſolved that the defendant 
in replevin ſhall not have coſts, if he claim property, be- 
 ACr, ab, cauſe out of the ſtatute of 21 H. 8. and Skipward and Mack- 
avort}'s caſe. Hill. 2 Jac. Entr. Mich. 44 and 45 Eliz. Rot. 
32 B. R. accord. In 8 II. 6. 8. A diverſity is there taken 
- betwixt the plaintiff 's coming in perſon, and ſaying that he 
will not ſue ouſter, that is ſaid to be a retraxit, and a releaſe; 
and betwixt his ſaying that, he will not appear, which is but 
a non-ſuit,'2 Ed, 4. 43. b. fer touts les juſtices, if a plaintiff 
- | OO come 
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Trier. Paſeb- 1689, in Scaccario? == 
come in and ſay that he will not ſue ouſter, it is a retraxit, 
and when he will not appear, it is a not- ſuit. 
But how this matter was ruled does not appear. 


Sir John Thorov gad 274 wer Truftes for I.. 
er's Maintenance, Plaintiffs, and Sir Henery Her- 
i OT EE HT 


— 


YN a feigned action upon the cafe by order of the court (4) 

of Exchequer- chamber, the iſſue was whether or no the 

deſendant had a good leaſe in being, of the recovery of | 

Cherry in Montgomeryſhire ; and a ſpecial. verdiQ 'being 

found upon a trial at bar in the court of Exchequer, the caſe 

in effect appeared to be thus, viz. That doctor Manwaring 

was by judgment of the houſe of peers in parliament, 30 Car. 

upon an impeachment ſent up againſt him by the houſe of 

commons, diſabled to hold any. ſpiritual promotion ; and 

after that parliament was determined, the king by his patent - 

under the broad ſeal pardoned him all treaſons, felonies, diſ- 

abilities, &c. but without any recital in the pardon of that 

judgment againſt him in parliament ; and afterwards he was 

made biſhop of St. Aſaph in Wales, by Conge d'Eſlire; and 

this rectory being then in leaſe to the defendant tor years, 

another concurrent leaſe was made of it to one Owen in 

| 11 Car. and confirmed by the Dean and Chapter; after 
which in 16 Car. the ſaid doctor Manwaring made another 3 

concurrent leaſe to the defendant of the tithes of this rectory, 

rendering the ancient rent, which latter leaſe was not con- 

firmed ; and the biſhops eſtates being taken away by act in 

1646. and veſted in truſtees, they the. truſtees accepted of 

the rent reſerved upon this laſt leaſe made to the defendant ; 

and two points were made in the caſe. 1 Whether or no 
this diſability of doctor Manwaring were pardonable by the 


* 


king, or not? And 2. Whether this laſt concurrent leaſe * 
were void, or not? „ 55 . 
Trever argued pro Quer'. 1. That this diſability is a- 


pardonable by the king. For the effect of a pardon, vide 
Btacton 133“ that the king is the foundation of grace, ä 5 
and tan pardon offences, and that no other can, muſt be 
admitted; and ſo it is ſaid, 1 E. 2 Clauſ. Rot. Membr. 
9. Bract lib. 2. ſect. 107. 9 Fd. 4. 2. Stamf. Pl. Coron. 
100. b. though this power has been abridged by acts of 
parliament, 4 Ed. 2. c. 13. 2 Fd. 3. c. 3. and 14 Ed. 
3- C. 14. which mentions a non obſtante, vid. etiam Co. 
laſt, 3 part, 236. Plow. Com. 502. And why this 
- „ pat don 


55 


> , F 


8tgle 377. 


pardon, vide 13 R. 2. cap. 1. 9 Ed. 4. c. 28. 6 Rep. the 
caſe of burglary. And the general words in the 8 
all diſabilities are not ſufficient, becauſe too general, and 


| Chart. & placinta parliamentaria, num. 42. and 4. 
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| pardon did not purge doftur Manwaring's diſability be lledg. | 


eld theſe reaſons.” A 


1. Becauſe the judgment given againſt him by the houſe 


of peers is not recited in it; nor is there any non ob/tante in 


® 4 
* 


the caſe; and that the ne to be recited in the 
on of 


cannot be extended to diſabilities inflicted by a judgment in 
parliament, unleſs it be named, vide Co. Mag. Chart. 478. 
& 2 Rep. archbiſhop of Canterbury's caſe. _ | 

2. Becauſe the king is not a party to the judgment; and 
a pardon is no more than the king's releaſe. 3 Co. Mag. 

4. num. 
79. many peers of the realm judged in parliament er 


the kings aſſent; fo in 19 Fac. Floyd was ſentenced for ſpeak- | 
ing ſcandalous words of the Pa/ſgrave ; and whereas he had 


been ſentenced by the houſe ot commons, the lords would 


not allow of that, but made the ſentence their own : and 


in 1 H. 4. num. 9, 10. divers lords were degraded by the 


| houſe of peers, ſaving to the king power to pardon them, 
Which ſhews, that without ſuch ſaving he could not have 


done it; and in 51 Ed. 3. num. 7. 28, 32, 33, 34. there 
are many impeachments before the lords for deceits in the 


revenue; and in 50 Ed. 3. num. 128. and 51 Ed. 3. num. 


75. the commons prayed that the lord Latimer might be re- 
ſtored; and thereupon 50 Ed. 3. Rot. Pat. num. 21. He was 


reſtored by the king; and in 28 Hen. 6. Rot. Parl. num. 20. 
The duke of Suffo/k's caſe, who was impeached by the com- 


mons, and had judgment to be baniſhed ; and it is there 


declared that the king had nothing to do with that judgment. 
3. All judgments given by the lords are to be executed by 


order from the houſe only, vide Trin. 6 Rach, 2. B. R. Rot. 
23. and 51 Ed. 3. Rot. Pat. num. 23. 


Rot. Parl. numb. 41. Alice de Pierce was impeached and 
ſentenced in parliament for having procured that pardon, 
and was baniſhed the tealm: and of thoſe that were adjudg- 


ed in 19 Car. viz. The Lord Keeper and Lord Treaſurer, 


&c. none were pardoned afterward, vid. Vet. M. Chart. im- 


7 3 1529. Pars 2. fol. 2 Pin ſents abridgment of the 


tutes temp. H. 7 Hugh de Spencer father and ſon were ſen- 
tenced by the peers in parliament, without the king's aſſent ; 
and after their ſentence was reverſed ; then the king in Trin. 


; 15 Ed. 2. N B. . Rot. 33 wrote to the chief juſtice and 


others 


- 


= 


The king pardoned ö 
a ſentence, and judgment given by the lords; but in 1 R. 2. 
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others, commanding them to cancel that judgment, and in 

Mich. 15 E. 2. B. R. Rot. 40, The king granted him re- 

ſlitution of all his goods, and in Trin. 18 E. 2. B. R. Rot. 

42. The ſaid Hugh the ſon was pardoned for all offences 
committed by him ſince his baniſhment ;' but no pardon 

of any thing that had relation to the judgment; and in 15 

E. 2. Fitz, Herb. e 2. it appears that a judgment of 7. 383. 
repeal being repealed, the firſt judgment becomes of force” 
again; wh! in 1 Ric. 2 Rot. Parl. num. 54. this judg-' 

ment given by the lords is recited throughout, vid. 2 H. 4. 


— 


c. 22. French impreſſion, Rot. 97. ä ; 
s Co. 11. J. 


Co. Lit. 218.6, 


a. Cr. 112. 
Cont. 173. 


that ſo many 
ſimili, Fitz. 


bility by act of parliament. 4. A leaſe made by a biſhop 

de fatto is a good leaſe, vid. 9 E. 4. Bagot's afliſe, 1 E. 4. cap. 
1. II H. J. c. 1. Dyer 313 2 Mar. Bro. leaſes, 68. And the 
leaſe, if not good in law, is but voidable; which the truſtees 


2 And. 91, 92s 
by their acceptance of the rent have made good. Whereas it 4 = 
has been objected that the judgment is not recited, that is 2 C. * 

177 | a miſtake ; — void. 
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a miſlake; for it is recited particularly, and all-diſabilitics | 
thereby incurred are diſcharged. Nor is this to be taken for 


a leaſe of tithes only, for a leaſe of the rectory is found. 
He concluded and prayed judgment pro Quer. 

Afterwards in Mich. Term 12 Car. 2. the queſtion” con- 
cerning the king's power of pardoning the diſability was 
dropt (for now the king was reſtored). And the only queſtion 


that now ſtruck was, whether a concurrent leaſe made by a | 


biſhop without confirmation be, void or only voidable 


and conſequently, whether it be made good by acceptance 
Or not. n | | 5 ö . 3 


2 Cr. 193. Co, Sir Heneage Finch now Sollicitor General, argued that it 
Tit. 45. a. pe was only voidable; the ſtatutes of 32 H. 8. and of 1 H. 


326. conf, 


(he haid) were made for the benefit of the ſucceſſors only, 
And leaſes not warranted by thoſe laws, are at common 
law, which in ſuch caſc makes them voidable only, and 


not void, and Cro. 1. Rep. 95. is accord. 


Stevens e contra, That the leaſe is void, and cited 3 Rep, 
60. Hunt and Singleton's caſe there cited, and Cro. 2 Rep, 
173. And this being a feigned action upon the caſe di- 
rected by the court to try whether there be a good leaſe in 
being, the jury upon non aſſumpſit pleaded find the ſpecial 
matter, and conclude if'there be a good leaſe, then, &c. 


v hich ſpecial concluſion ought to be rejeQed, becauſe it is 


the thing referred by the court to be tried. 

Hale Chief Baron. It iſſue had been taken upon the ſpe- 
cial matter, it would have been as you ſay. - But here the 
iſſue is upon non aſſumpſit; ſo that the ſpecial matter, 
which induceth the iſſue, is dow but collateral. For here 
two things offer themſelves in iſſue, viz. the ſpecial matter 
and the general iſſue ; ſo that taking iſſue upon one, exclude. 


the other. | 


Et adjornetur. 


Thoma 
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N an adlon of debt for 1000 l. the caſe was thus, viz. (8) 
William Wall was bound to the king for 1000 l. the king Aue 112. 
aſſigned it to the plaintiff by letters patents ſnewm .in court; 
and granted him power thereby to ſue for it in the king's 
name, rendering to the king at the receipt of his Exchequer 
the 8th part of what ſhould be by him received, levied, com- 
pounded for or recovered. And moreover the king charg-. 
ed all ſheriffs and other officers into whoſe hands ſoeyer it 
ſhould come, upon the view of the ſaid letters patents, or of 
the enrolment thereof to make payment of the ſame, c. 
Afterwards this ſum of 10001. was recovered by judgment 
of the court at the plaintiff's proſecution ; and upon an in- 
quiſition and extent to the ſheriffs of London, the ſum of 
10001], was levied by the defendant and Sir Jon Woolafton 
deceaſed, then ſheriffs, and return thereof made accordingly 
into this court. And the defendant having notice of the let- 
ters patents, refuſed to pay it to the plaintiff; for which 
cauſe he brought his action, and the defendant pleaded to 
the up patents, Nul tie] record; and the plaintiff de- 
murred. jj penn Eee Fo 
Hardres pro Quer. The plea of Nul tiel record is an ill | 
plea in this caſe, 6 Rep. 15. b. in Eden's caſe, and in 16 Hf. 2 Sid. 143 
7.11. b. A diverſity is taken betwixt the great ſeals and ©* Fit. 260. 6. 
other ſeals of courts, for they are but tranſcripts of records, 
whereas the great ſeal is the record itſelf, vid. 4 Rep. 4 Ce. 71. 5. 
Hind's caſe, accord. But a matter conſiſtent with the re- ' 
cord may be pleaded, as non conceſſit per litteras patentes, Plo. 
Com. 232. Seignior Berk!y's caſe, & 12 H. 7. 12. accord. 
And the reaſon given is, becauſe records cannot be tried but 
by themſelves, if a day be given to bring them in as in other 4e 120. Ce. 
Caſes, „ | T0: $19 
Object. Perchance the patent that was ſhewn the defen- 
dant had not a ſeal to it. | | 
| Reſp. That cannot now be alledged, becauſe it is not the 
ſame term in which it was ſhewn in court, Vid. 5 Rep. 
WymarF's caſe, 74. b. and it is ſaid here profert ic in curiam. 
But the defendant's time to have queſtioned the validity of 
patent was at firſt, it cannot be drawn in queſtion now. 8 
„ | Fo Allen 


«a. * 


4% 
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1 „% a good plea, becauſe there might perhaps be a vacat entered, 
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An & Stevens pro Defendente. Admitting the plea to be 
nunught, yet the plaintiff ought not to demur to it. But the 
court ought to have been moved in it, and upon view of 

the letters patents to have determined the matter. And by 

the demurrer he has confeſſed the plea. But to that the 

x Sid. 10. Hb, court anſwered that a demurrer was no confeſſion of any 
164. Ce. Lit. thing not ſufficiently pleaded. They urged farther that it was 


vid. 5 H. 7. 24. Dyer 176, 177. Keilw. 96. 2 | 
But at another day Allen took three exceptions to the de- 
claration. I. That an action of debt does not lie for the 
plaintiff in the caſe, becauſe there was no debt due to him, 
but the money was to be brought into court. 2. If the plain- 
Mt tiff could have an action of debt, yet he myſt not ſue for 
| the whole 1000 l. becauſe an 8th part of It is due to the 
king. 3. Becauſe it is not averred that the patent or the 
Iiyrolment of it was ſhewn to the ſheriff, as the patent direQs. | 
And it is not ſufficient to ſay, that he had notice of it; for 
| that is not traverſable as it is here pleaded, being laid too 
Ante 38. generally; and becauſe it is not expreſſed by whom he had 
| notice, ſo that a certain iſſue might be taken upon it. 
TPW 


— 


| 


De Termino Sanctæ Trinitatis Anno 
: Domini\1659, + 


This Term Baron Parker ſat alone in the Court. 


Randolph verſus Randolph, = 


A N Engliſhbill being preferred to have an account ; the oo r = 
defendant pleaded a plea, and did not aver it in the 34 3 Fo. 

concluſion; and for that cauſe it was over- ruled. 406. 

3 „0 2 | EE Every plen 

ſhould have an apt concluſion, Latch. 198, 119. 11 Ce. $2. a: Ce. Lit. 303. B. yet the plaintiff 

need not aver his plea unleſs it be very material, and the ground of his title, tho? it isthe cuſtorn 

general to aver all pleas that are not negative or iſlaes of themſelves. v. Raym. 94. | 


* 


Doble and Potman. 


Pon a croſs bill againſt a perſon to diſcover what ſort (2) 
of tithes in particular he claims to be due to him; for 
that the parſon in his bill one while demanded one manner 
of tithing, and another while another; the court held that 4 60. 
in ſuch a croſs bill the plaintiffs need not entitle themſelvesto 
the juriſdiction of the court, becauſe the croſs bill is ground- 
ed upon andther bill here in court; as if a man be ſued here 
in the office of pleas, he may have an Engliſh bill to be re- 
lieved againſt the plaintiff without ſetting forth matter of 
juriſdiction. ' . Es. oo et ; 


— 


% 
— 
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how ſhall the 


De Termino Sanct Michaelis Anno 
: . 5 3 N 
Domini 1659. In ScaccarioO. 


Harris verſus Philips and Biggs. 


(Tt) A N action upon the caſe was brought againſt the de- 
fendants being ſheriffs of London for an eſcape upon 

mean proceſs ; and after iſſue joined and a trial by niſ prius, 

Ante'rr2, and before the day in hank Biggs died. And ſuggeſtion was 


1 Cr 426. No now made by affidavit of his death, and admitted by the 


ee court to prevent error in law, without entering the ſuggeſti- 
7 to ON upon the roll, becauſe no roll is made of the cauſe till 


alter ite A be aſter the term, and then it would be too late. And-it was 
moved that the ſuit ought to abate; and they reſembled this 


aĩaſt a dead MES | | . 
— vet if cafe to an action of debt, account or an action upon the 


the other that cuſe againſt two upon a joint contract, or againſt executors, 


1 where one dies, the action falls. Nor is this (as was urged) 
800 


ſufficient and like to treſpaſs, which is joint and ſeveral;(a)tor this action is 


no error; but joint, and muſt of neceſſity be brought againſt both. But it 


jury find for or Was anſwered, that an eſcape is in the nature of a treſpaſs 


| againſt a perſon and a tort ; “ and is committed by both and each of them, 


that's dead, and that though they are reputed an officer, yet they are two 


_ ee diſtin& perſons ; and this caſe is not like a contract, * which 


| there's a joint is entire and cannot be ſevered in judgment; but it is like toa 


wenire againlt treſpaſs or ejeQment brought againſt Baron and Feme, which 
them is error - | in | | f, . 4: h 
and a lame ver- are but one perſon in law; and yet if the baron dies, the 
dict. / v. 109. ſuit ſhall egg againſt the wife. So in replevin againſt 
but here cer- two bailiffs for taking a diſtreſs; and in conſpiracy againſt 
tainly a ſuggeſ- | Ty £ 3 3 . 
tion le necefſa. two, if one die, the action does not abate; and yet the action 
ry, that judg- lies not againſt one ſingly, The books cited were 5. E. 4. 6. 


158 E. 4. 1. Dyer 175, 2 H:6. 13. C I. 285.Cro. 2 Rep. 


be againſt a dead 4 
perſon: but 19, 356. Ed adjor natur. 
the jeoſails aid· 


ed by 17 C. 2 c. 8. Raym. 210. gere, where there are two defendants, and one die as here. 


I Pen 249. v. | Jo. 367. v. & gust. 1 Cr. 380. (a) Ante 151. Raym. 131. 10 3 Cr. 625. ante 115. 


Yelv. 209. * Ante 113. 2 Cr. 356. 1 Cr. 309. the diſtinction Ante 114. 2 Cr. 19. 


| Morby verſus Urlin. 1 
(2) YNan information upon the ſtatute of 35 H. 8. e. 17. for 


not leaving ſtandils in wood. After judgment-given again 
the defendant, the plaintiff. died, and his adminiſtrator ſur- 
miſed it upon the roll and prayed his moiety, and had it ; 
and ſo it was ſaid is the courſe in C. B. | De 


* 


. 


, 
c 


7 - 


De Termino Sancti Hillarii Anno © © © 


Domini 1659. In Scaccario. 


\ 


F 5 


There were then theſe Barons in Court, Viz. oo 


Will Quan os a 5 
WT tr: OJ Noth 
Parker) | 4510 
Cuhurchman verſus Tunſtal. N 
rv a WS: w 7 


N the Exchequer chamber upon Engliſh bill the caſe was (1) 


thus, viz. The plaintiff was a fermor of a common fer- of ; cap an 
ry at Branford in Middleſex, at a fee-farm tent; the ferry 1 Vat. I 


had been a common ferry time out of mind; and he laid in 1 Mod. 69. 


his bill that no other perſon ought to ereR any other ferry , 609.706: 
to the prejudice of his; and the defendant being a waterman, b a 8 


who had lands on both ſides the river of Thames about market in 


three quarters of a mile diſtant from the plaintiff's ferry, did om mag» 


uſually in his boat ferry over paſſengers, horſes, & c. which ket. 
was prejudicial to the plaintiff *'s common ferry; wherefore 
the plaintiff ſeeks here to ſuppreſs the defendant's ferry, and 
that the defendant may be enjoined by decree of this court 
to uſe the plaintiff*s ferry: and the plaintiff's councilinſiſted 


that it was uſual and frequent in ſuch caſes to ſuppreſs by 


decree ſuch nuſances in the king's caſe, and that of his 

fermors ; as in caſe of a mill erected to the hindrance of the | 
king's mill; and the like in caſe of a fair or market, although = 

in thoſe caſes a ſpecial action upon the caſe, or a quo <var- 7 Co 
ranto lies well enough: and in Trin. 21 Jac. lib. decret. fol. 
346. Inter Attorney General and Webſter, it was decreed, + 


that a beam ſet up to weigh lead near to the king's beam, 


within his manor, to the nuſance of the king's beam, ſhould 


be cut down; and Mich. 29 and 30 Eliz. in this court there 
was a caſe betwixt Sir Jon Cuts, and the Mayor and Bur- 
geſſes of Thackſtead in Eſſex, concerning a fair, which was 


cited in this caſe. 8 2 DON» 
| M aö;·ů © Againſt 


| 


*% 


*; i 
EY 
2 1.4 


7 


63 


. Geo abc 7 "os i 
47 Ter. Hill. 1659. in Scaccario - 0 
y Againſt a common ſerryman an action upon the caſe lies, 


if he refuſe to carry paſſengers, &c. or if he exact exceſſive 
prizes; and he is indictable if he do not keep his ferry in 
good repair, & c. but a private ſerry- man is not. 
Again, A ferry is a franchiſe, and a flower of the crown, 
which a private man cannot ſet up without licence: and the 
caſe in 22 H. 6. 14. per Paſton and Newton is expreſs in 
point, vide 11 H. 6. 23. nn is 
The council of the other ſide urged, That theſe common 
ferries were in the nature of monopolies and reſtraints upon 
trade; that a common ſtream is like a common highway, 
which is free to all; for which reaſon toll-thorough can - 
not be claimed by preſcription, 22 Aſſ. 58. That the re- 
. ſtraint which the plaintiff would lay upon others is uncertain, 
e. 344. and without limits of diſtance; for by the ſame reaſon that 
| the defendant may not uſe a ferry three quarters of a mile 
from the plaintiff's ferry; by the ſame, he may not uſe 
| one, two, three, or ten or twenty miles off: Nor is this caſe 
"= like to that of a mill; for that a quo warranto lies not here, 
4 That this preſcription is in the negative, and not proved as 
| it ought to be ; and they cited theſe caſes, viz. 11 H. 4. 
. 44357. 13 H. 4. 14. 8 Ed. z. 304. 8 Rep. 125, 127. Cro. 1 Rep. 
=: 132. ; 15 We 
ö „„ And the court was of this opinion, becauſe it came too 


1 Sand, 174. 


\. 


: N $ near-a\monopoly, and reſtrained trade, and becauſe no pre- 
1s, 185, ſident was ſhewn in point. The caſe of a beam (that had 
97” "7; been urged) was of a beam in the king'sown manor z and they 

; diſmiſt the bill, but without coſts, *- 
* HSC ed quere de ceo, for contrary td the book of 22 H. 6. and 
: io preſidents in like caſes in this court, which is the proper 


But the Er. Couit for the revenue, and ought to prevent damage and 
. chequer care. Prejudice that may ariſe to it. . . 

Hs decree any building, &c. out of the king's mannor to be demoliſhed on ſurmiſe of « prejudice to 

2 thing of like nature in the king's mannor, pt 175. but they may 77 15 the uſe of ſuch thing 

if the king's tegaats be induced againſt the cuſtom of the mannor to uſe it. Feſt 177, 178, 185, 


Ford verſus Bradſham in B. R. 

(2) N a writ of Error to reverſe a fine levied at the grand 
3 1 ſeſſions in Wales, after divers Certioraries awarded upon 

{ diminution alledged, and two years expired. e 
Griffih pro Defendente, now moved for a Srire Fac. againſt 
the ter- tenants upon the books of 4 H. 7. 10. 7 H. 7.5: 
38 Aſſ. 17. 41 Aſſ. 15. F. N. B. Bro. Sc. Fac. Dyer 320. 
Ei 321. and 9 H. 6.4). To which it was anſwered, that a Scire 
Dy. 32%. a. b. Fac. opght not to be awarded in this caſe after ſo great de- 
Sem. Cont, lay; nor is it of neCefiity tobe granted, but is in the diſcte- 


* 5 
; $i Cont 5 tion of the court, and it lies as well after as before iudgment 


7 26 | f by 55 * : IE FS e 
$i 150 6: F 3 
Tr. Hill. 1659, in Scaccario 


in the writ of error; and of this opinion was the Chief Juſ- 
tice Newdigate, an 
and that in Dyer n 
the book. B | 
before z as in 21 Fd. 4. and 21 H. 7. In error to reverſe an 

outlawry, a Scire | 


and Nicholas juſtice doubted. Et adj 


2 
* 1 


d, cited 8 H. 6, and 43 Ed. 3. in point ; 
o Scire Fac, was awarded. Quod nota ſays 
ut Hill juſtice ſaid, that it ought to have iſſued 


Fac. to the lords media te and imin 
ornatur, . 


* y * ; « * 2 
8 DES Bo. y- 43. 3” 34 | 
 Barrington's Caſe, , 
ASHE EE . 


NF. Barrington being ſued in the King's 
his priviledge as one of the auditors of the Exchequer, 


131 


and alledged in his plea that omnes, c. omitting & quilibet 
ought: not to be ſued elſewhere than in the court ot Exche- 
quer. And Crompton and Levi 
in point in the court in 1655. where the defendant inſiſted 
upon his priviledge in Chancery as a elerk there; and wass 
over-ruled, becauſe though omnes could not be ſued elſe: 
where, yet aligui might: Beſides, he does not here aver ,,. 
his plea, as he ought to have done, becauſe it is iſſuable, 

whether or no he be the ſame perſon who is auditor there; 

and to this opinion the court ſeemed to; incline; but the 

plaintiff 's council ſaid that the preſidents in the Exchequer 
were without any ſuch averment : And. they made a difference 
betwixt the officers or clerks of courts, who are upon re- 
cord there, and their ſervants who are not. Ef adjornatur. 


4 


n's cafe was cited as a caſe , 


Vaugh. „% 


Philips verſis Biggs. 


huſband to have contribution; the caſe was, That the 
plaintiff in this cauſe, and the teſtator were ſheriffs of Mid- 
dleſex, and that there had been a recovery againſt them 
foran eſcape in the teffator's life-time, 
recovered, which the plaintiff* in this cauſe had paid and ſa- 
tisfied, to whi | 
bill ſuggeſts; 
„ 


| T. an Engliſh bill againſt the Jeferalant as executreſs of her 


ſionis, 


and 500 l. damages 


ch the defendant ought to contribute, as the 


. 
Pome, (ton : 
. — — 


hereof, the caſe being prime impref+, 


court doubted 
bled it to the caſe of two joint obligors ; 


but what became of it non con/tat. 


| . 


TR 154, 
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Ter un 1.1659 us hes 


5 Twiſleton uf . Mary Thelwel Een, 7 
ber " Huſbend deceaſed. | 


FI Englih Bill was preferred to be . againſt a 

bond entered into by the plaintiff to the defendant's 

teſtator upon an agreement of the teſtators to ſave the plain. 
tiff harmleſs againſt others; the court decreed for the plain- 
tif, and 1401. coſts were taxed; the defendant moved to 
have the coſts diſcharged, becauſe an executor is not liable 
to pay coſts. / 
Atkins. An executor. beikir defendant: pays coſts atilay 

in all caſes, when the judgment is againſt him, though but 
die bonis teſtatoris; for then the coſts are de bonis teſtatoris h, 
& c. & js non, &. func de bonis propriis, he cited Co, 2 Inſt. 
286, 289. Upon the ſtatute. of Gloc. Plow: Com. 183. 
31 Fl. 6. 13. Bro. Executors 164. Entr 328. Et adjornatur, 
But it was afterwards ordered that the executor 
here being a defendant ſhould not pay coſts, becauſe it is 
without preſident ; and that it was no reaſon to give coſts in 
equity, ' becauſe the laws allows coſts; for that an executor 


ber _ : cannot plead the recovery at law in excuſe of aſſets. _ 

int1 a 

| pay no coſts but where che action is upon matter ariſing altogether in his own time, in which 
might have ſued witbout naming the teſtator, as in trover for goods taken away in his own 

time, &c. 1 Vent. 92, 94, ſo on non-ſuit writ of error, &c; 2 Lev. 168. 2 Fo. 47.3 Kb. 

624, 643. 1 Vent. 166. ſecus where the executor is defendant and plaintiff is 2 f &c. 
Cr, 503, Executor defendant-ſhall not even at law pay oy where hispleais by way of reger. 

Gon dicharge. Paſt 378, wa + 


Walker contra ; Norton & ab. 


7 Engliſh bill the court held, That if two. anſwer 
jointly and ſeverally, if one of them anſwer firſt for 
himſeſf, and the other ſay that he has pe ſed all that the 
former has anſwered, and for himſelf. anfwers, that he be- 
lieves it to be true, ſuppoſing this other defendant not to be 
charged with any thing of his knowledge, that ſuch a rela- 
. lative anſwer is ſufficient in a joint and ſeveral anſwer, but 
e rot where the defendant's anſwer n each apart. 


- 


7 : of 
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De Termino Sande Trinitatis Anno 
12 Car. II. Regis. In Scaccario. 


4 


| The Barons were 
Sir Orlando Bridgman Chief Baron. 
Sir Kdward Atkins | 


and 


Chriſiopher 7 urner, Eſq; 


1 
f 
* 


Rochel and his Wife verſus Stedle and his Wife, 


aſſault and battery for beating the huſband and wife; ( 1 

| ph not-guilty pleaded they were found guilty of beat. Fid: 

ing the wife only, and nothing was found concerning the * #4*77% 104. 
battery of the baron. And it was now moved in arreſt of _ 
judgment, that Baron and Feme could not join in an action , 
| for beating the baron, „ E 

. Stevens pro Quer. This is no cauſe to arreſt judgment, 

for no damages ate given for the battcry of the baron; nor 

is any thing ſaid T7 which makes it a diſeont inuance, and 

that is aided by theiftatute of Jeoffails; and it is like the 
caſe in 9 E. 4. $1. Where damages are given, ſcverally, t 

ſhould be good for that part, in which they may join. And „ 
Cro. 2 Rep. 655. & 11 Rep. 45. b. accord. in detinue de 5 Ce. 108. 4. 
charires brought by the huſband, where part of the „ J 
belonged to the wiſe. So in 22 Eliz. Dyer 370. Cliftan's 
caſe in Fject. Caſtad. terre & heredis, the plaintiff releaſed 
the damages, and had judgment for the land. p 
Atkins pro Defendente; and cited H 


2 Sand. 379, 
o. Rays. 


Job. Rep. 184. Revel and 3938. 1. Cr og, 

| Gray's caſe, and Dyer 305. bs. curiaadviſare vult. 4.2 Cr. 557. 
Bridgman Chiet Baron admitted, that if nan culp. had been 
found as to the huſband, it had been well; but here is a non 

liquet as to him; and he cited Poleys caſe in Oſborn's caſe, g. Co, 108. a, 

10 Rep. 130. b. and took a diverſity betwixt their being | 
Plaintiffs and detendants. For if there be a miſtake as to one 
of the defendants, it may be well; as in an action upon 5 
3 ä 5 Caie 
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er. 3.1Vt. caſe (cited by Dr. Stevens) brought againſt Baron and Feme - 
383. 2 Cr. 20g. tor words ſpoken by them both; and the Baron be found 


non culp. and the Feme guilty, there it is good. Another di- 
verſity he took betwixt a declaration being ill for abundance 


1 ent, 104. and for defect; if for abundance, it may be made good by a 


a rode vous otherwiſe, if through defect. | | 
Yelo.106, Atkins Baron inclined to the fame opinion, and cited Dru. 


ry's caſe, Mich. 5 Jac. in Brownl. Rep. 209. Et adjarnatur. 


* 3 Lev. 88. But afterwards it was held to be a void verdict becauſe 


1 Vent. 262. . 
2 Sand. 262 263 NO 


18 159. only part of the iſſue is found, as Iſt Inſt. 227. and there is 


continuance, for the whole was continued: And by the. 


* 


Raym, 168. ante Chief Baron, Venire facias de novo muſt be awarded. 


54. Zelv. iog. 
Feli. 59 


Pie Dean and Chapter of Chicheſter's Caſe. 


(2) TE HERE was a charge in the great pipe upon the Dean 


| . and Chapter of Chicheſter for a fee-farm rent of | 
35/66. and 84, To which the Lady Howe pleaded as ter- 
tenant that Queen Eli. in the 7th year of her reign granted 
the college of Boſham, and two other manors to this Dean 
and Chapter and their ſucceſſors, rendering that rent, And 
that afterwards in 14 Car. Regis, the king, reciting that grant, 
and mentioning it to be 4 doubt, Whether the grant made 
by the Queen, of the ſaid college, were good or not, grants 
and confirms the ſame to the Dean and Chapter and their 
ſucceſſors, rendering the like rent; and granted moreover 


"= that the grantees ſhould not be charged with a double rent; 


and pleaded this latter grant as a confirmation only, and de- 
manded judgment if the premiſes ſhould be charged with a 
double rent : and prayed to be diſcharged of this additional 
rent, to which the Attorney Gereral demurred, | _ 
And it ſeemed to the court that the plea was not good. 
1. Becauſe here is no double rent in the caſe iſſuing out of 
one and the ſame thing. For the firſt rent was charged up- 
on two manors, as well as. upon the college. 2. Becauſe it 
does not appear by the plea that any rent has been paid; 
| by which means the grantees may come to be difcharged of 
paying any rent. And with which of the two rents they 
.. ought to be charged and with which not; and whether any 
rent at all has been paid or no, does not appear by the plea. 
Et adjornatur.. —— | FT Ee IS = 
Atkins pro defendente. The ſecond patent works 2s a con- 
fitmation, and the rent reſerved thereby is void, Litt. 538, 
: 9 8 9 4 a 5 4 8 3 539. 3 
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539. Plo. Com. 397. 9 H. 6. 9. 9 Rep. 142. And the law is 
the ſame in the King's caſe, 10 H. 3. ꝛ2ꝶ 4. 
Object. The Detendant ought Fas have pleaded, Rex non 
ponceſſtt, > „„ 1 | 
Reſp. That needs. not, for it appears ſufficiently to be a 
patent of confirmation only, and ſo the law intends it, 9 H. 
6. 22. 19 H. 6. 44. 9 H. 7. 2. Plo. Com. 331, And the court $A 1 
ſeemed to be clearly of this opinion. But becauſe there is | 
no plea of diſcharge as to the firſt rent, it was held to be ill, 


and the defendant had leave given to mend the concluſign of 
her ple. hed; 0 e 3; Oe ONE. 2 
Griffith verſus Manſer and Vaughan, © © 


WO jointenants of the office of fines for original (3) 
writs in two counties in Wales committed the cuſtody _, - 
of the ſeal of the office, and the colleQion of the profits there- „ : 
of to a third perſon. Both the jointenants commence a ſuit 4 3 
in equity againſt the ſaid third perſon to have an account of 
the profits; one of the plaintiffs releaſeth all actions and ac- | 

counts to the defendant; whereupon the other jointenant ' 

exhibits this bill againſt his companion and the defendant in 

the former ſuit, ſurmiſing in his bill#þat the ſaid releaſe was 

obtained by combination, and for a valuable conſideration in 93 
money paid, & c. To which: bill the defendant, who was 1 3 
not jointenant, pleads the ſame releaſe. And per curiam 6.» * 
it was held to be a good plea, although the bill ſeeks relief | 
againſt it. - For there does not appear any particular fraud 
or combination in obtair.ing it; and a general allegation f 1 
combination is not ſufficient ; for there may be a lawful 5 
combination, and the defendant is not obliged to anſwer but ; 
to unlawful combination. Alſo here the releaſe is good in y 5.183 
law, and no default in him that obtained it for his own ad. 
vantage. Beſides it appears to have been obtained upon a | 


valuable conſideration; ſo that equity ought not to ſet it 6 5 — 
aſide; and if the plaintiff has any temedy in this caſe, it > ©, 8 


+ 


muſt be againſt his copartner and not againſt him to whom * 
the releaſe was made. r | | N 


2 
* if 

* 
? | 5 8 4 
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lamiff, - verſus Gibbons aud 
& 3 E Rs 


4 Defendants. I 


H E caſe upon Engliſh bill was thus, viz Articles of 
agreement were made betwixt the King and Sir Cor- - 
4 \ © nelrus Vermuyden and others, for the draining of Hatfield le- 
1 vel lying in Lincolnſhire, Yorkſhire & alibi; by which 
. ä agreement the King was to have one part of the land to be 
drained, the drainers another part, and the tenants and com- 
moners a third part; and that the drainers in conſideration 
of their being allowed their-third part ſhould make incloſures 
and maintain them in all times to come, Afterwards the 
plaintiff, who was no party to the articles, was aſſeſt by the 
Commiſſioners of ſewers for lands that he had in Yorkſhire, 
towards the maintenance of a certain ſewer ; againſt which 
. 1 J. 473, he ſeeks relief, and to have all thoſe who have lands 
26. Chargeable towards the maintaining of it, contribute. Upon 
| the hearing it was objected that the glaintiff was not party 
1 Fe. 415, nor privy to the articles, nor claimed under any that were. 
But it was anſwered, that he had good cauſe of ſuit for all 
that, and to crave relief by the equity of the ſtatute of 23H. 
8. of ſewers, and according to the proportion there mention- 
ed; becauſe he is agrigyed by this aſſeſſment through their 
not repairing the banks, who are obliged to 4 by ' 
theſe articles. And whatever the commiſſioners of ſewers 
may do, this court may; that is, the court may lay the 
| charge upon them, who have bound themſelves by articles, 
| and relieve all ſuch as are endamaged by this drain and aſſeſſ- 
1 ment; and a caſe in chancery was cited betwixt the Earl 
” | of Darby and Wainwright ; the Earl was decreed to admit 
copy-holders at a fine certain, which he refuſed to do; and 
thereupon copy-holders were relieved, who were no parties 


Earl of Devonſhire. 
e ol 


ow 7% 117-22 to the decree... And the court ſeemed to be of this opinion 

| wy” (though at the firſt Baron Atkins heſitated) becauſe in. effect 
Fp. 18, the articles were made for the relief of all that were to ſe- 
.. 92. ceive any damage by the draining. And being made pro bo- 
o fublico, all perſons are parties. As if one man ſhould, take 


1 Fe. 296. upon him . 3 nt 
Accerd.1Cr.167, p to repair a common cauſey, which the c 7 


266. G quot. ought torepair, by this means he makes himſelf liable to the 


whole county if he do it not. And a man may by matter | 
ex poſt fatio. be intitled to relief, who had no cauſe at firſt ; 


Aer e as a ſeoffee of lands may have an audita querela though he 
iſh bill may ob- „ 
main the uſe of ſuch evidence, Sec. to which all parties are equally entitled and have an equa} 


right, as ledger booke, copies of court rolls, & c. Pot 180 e 
'7 OM. . 5 comes 
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comes to the poſſeſſion of the lands, after the charge. Sad 
adjir natur. Et quere de ceo,” tor it a new caſe in equity. 
And afterwards it was decreed accofdingix. 
Wall and his Wife Erecutreſs of Young, verſus Pen- 
nington, and the Heirs and Executors of Sir John 


| Woolaſton, 


HE caſe was thus, viz. in 15 Car. nuper regis 1000 J. 
debt due to the King was levied. by the theriffs of 
London, and remained in their hands, and upon progeſs 
againſt them they pleaded the general act of pardon, mate 
in the year 1651. by which aQ this debt was not pardoned, 
and which act is now no longer in force; but the Attorney. 
General, that then was, confeſſed this plea, and a judgment 


OY + 


anda 1 eſt was obtained upon it; and yet new proceſs 


yy.” 


was iſſued againſt them now, becauſe the confeſſion . of the fats 129, 


Attorney General is not binding to the King in matter of law, 


though it be in matter of fact; for which was cited Sir Ed- 


mund Bacon's caſe 3 Car, in the Exchequer, and 12 Jac. 
| Brig's caſe, and a preſident was ſhewn in 3 Car. where a 
rent diſcharged by ſuch confeſſion, was put in charge again, 


in Sir Edmund Sawyer's office one of the auditors. 


«++. ++ + verſus Sir John Forteſcue and others. 


HE defendants commiſſioners for examining Wit- 
| neſſes met at the time and place appointed; but re- 
fuled to join and act it execution of the commiſſion ; and 
upon affidavit made of this, .the court ordered that the de- 
fendant ſhould name other commiſſioners. And it was prayed 
that the plaintiff might nominate other commiſſioners too, 
becauſe one of his commiſſioners was not there”; ſo that it 
ſeemed to have been a practice. And the court doubted 


whether an attachment lay againſt the defendants commiſſi- 


eners or not. Et adjornatur. 


| , Charles 
| '* 


Ante 129, 


CEE 
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x cafe upon Engliſh bill was thus; viz. The king 
had a decree in the dutchy court againſt divers com- 


. - moners in Darbyſhice to incloſe certain lands, within the 


county palatine of Lancaſhire ; and the plaintiff by his bill 
here makes title to the king's part by letters patents un- 


.der the great ſeal. And after anſwer, replication and de» 


oſitions in the cauſe, exception was taken upon the hear- 
ing, that the plaintiff had not made a good title to himſelf, 
to the king's, part, being dutchy lands, for that he' had no 
grant of them under the dutchy-ſeal, Vid. Plo. Com. 218. 
the dutchy of Lancaſter caſe. But becauſe the dutchy-ſeal 


was produced at the hearing of the cauſe, though omitted 


in the bill, the court held it to be well enough. Quod nota, 
and quære, whether the plaintiff ſhall, be admitted to ſupply 
by evidence a title that by his own ſhewing in his bill is de- 
fective. It was likewiſe held by the court, that although 


. the dutchy-court be in being, yet the fuit is well begun 
here, for that whatever belongs to the juriſdiction of the 


4 


dutchy may well be determined here. Whereupon it was 


decreed for the plaintiff, ö 
. | 
4 


De Termino Sancti Michaelis Anno 
12 Car, II. Regis. In Scaccario. 


ae in the King's Bench. 


Sir Robert Foſter, Knight, Chief Juſtice, 
. Sir Thomas Mallet, 


2 Sir Thomas Twiſden, „ | Ms ; 


| Judges in the Court of Common Pleas. 


Sir Orlando Bridgeman Kt. Chief Juice. 
Sir Robert Hide, 


Sir Thomas Tirrel. þ Knights. 


 Brows:. 15 


In the Exchequer. © | 

Sir Mathew Hale Knight, Chief Juflice? 

Sir Edward Atkins, ni nts 
Sir Chriftcpher Turner, WOOD 


z « i. - " } 


Hacket and Bedel contra Wakefield. 1 


TPON a bill in equity to be relieved upon a 3 


Fly 


1 2905 


for a valuable conſideration, for 601. per annum for V. a Feat. m 


lives ; the caſe was thus, viz. The plaintiff was a purcha- 
ſer for a valuable conſideration, as aforeſaid, and the de- 
fendant afterwards took the lands ſo charged in mortgage, 
and being informed that the plaintiff was before him in time, 


he tock aſſignments of three recognizances prior to the plain- 


tiff's title, two of which were for money, and the third for 
counter ſecurity, upon which he extended all the lands cha 


* 


ed; and now the plaintiff ſeeks by his bill a diſcovery of the | 


nature of theſe dormant incumbrances, and for what cauſe 
contraQed,and what was aQually received and paid upon them, 


or by ate of profits ſince the extent; to which the de- 
ſendant 


11 
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| fendant / pleaded his mortgage, and ſubſequent to that his 
2 Fent. 338, purchaſe of the other ingumbrances to corroborate his fecu. 
— * * rity, and that therefore he ought not to make any diſcove- 
ry; but the court over-ruled his plea, and ordered him to 
anſwer, and that the matter of his plea ſhould be ſaved to 

- him at the hearing; and the court conceived that the de- 
ſendant ought to anſwer, becauſe the plaintiff has a prior ſe- 
curity, though both were purchaſers, * 

But baron Turner ſaid, that if the prior incumbrance that 

was taken in, had been a fee · ſimple upon a forfeited mort- 
N gage, that then the ſecond mortgagee or purchaſor ſhould 
not have a diſcovery, becauſe then the whole eſtate was ab- 
's folutely in the firſt, and conſequently the ſecond could have = 

. no intereſt in it; but here the firſt incumbrances were only 

| charges upon the land, the cognifees having no intereſt in it. 
i The defendants counſel produced two orders of Chancery, 
whereby they alledged. that that court had ruled it otherwiſe 
in the point in queſtion. POT IT Le ie gs 


— 
94 
* 


1 But the court ordered ut {upra notwithſtanding. 
It was reſolved in Chancery on debate that where a ſubſequent mortgagee or conuſee without 
notice as here, had brought in prior incumbrances they ſhould protect his own mortgage, ſo as 
ke ſhall not be accountable to any mortgagee, & c ſubſequent to the incumbrances brought 
in even in Chancery for any but the extended value unleſs he has received alſo what is due 
on his own mortgage : but if the other mortgagee will pay him what remains behind on the 

jor incumbrances brought in and on account according to the extended value and damages, he 
ſhall be let in before the laſt mortgage of all: for to be relieved againſt a mortgage a man muſt 
have all law or all equity, and ſo ſuffer the mortgagee either to have the effect of his mortgage by 
the extended value, or by the real value with payment of 4 and coſts : Ane 1 36. or the 
party may have a melius inguirendum, and have the lands extended at 2 greater value. 

Ante 106. Vide Paſt 319 in wtis © \ I | 


Danvers contra Wellington. 
IN gefione firme pro uno meſuagio ſive burgagio in Hay infra 


muros ; it was moved in arreſt of judgment after verdict 
tor-the incertainty of the declaration ; but the court held it 
5 to be good, and that an ejectment lies well de burgagio ; and 
P. 2 Cr. ns. that meſuagium and burgagium ſignify the fame thing in a 
Sem. Cont. borough. | 3 e [ 


(2) 
Ante 76. G 
fh. 


| | & Phillips contra Kettle. 
(3) IN debt upon the ſtatute of 2 Ed. 6. for tithes ; the 

| I plaintiff declares that he was rector of St. Martin's All- 

Saints, and that by reaſon thereof he onght to have the 

tithes of 100 acres of land in the ſaid Sarifh of St. Martins 

Wh all Saints and the tithes of 80 acres of lands in the pariſh of 

1 Vent, eg. tit, MartinsGenaveſee, without ſhewing how he became en- 
I e. hiledto the tithes of lands out of his pariſh ; and this was 
Aud. (eld by the court to be well enough after a verdict; beſides 
that, a general allegation without ſhewing a citle is well 

4 enougb 
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5 Ter. Mich. 12 Car. II. in Scaccario; VE N 1 
enough in this action. Another exception was taken, becauffſe 


it was not alledged that the defendant was ſubditur domini 
regis, as the ſtatute requires; Jed non allocatur, tor that it 1 Sid. 265. 
is alledged that he is oceupetor terre, which implies that he | | 
is ſubditus, vide Cro. 2 Rep. Krippax caſe, which ſeems to a Cr. 335. 
the contrary in i .. 


Sir Simon Fanſhaw verſus * * oe 


1 % 


N a bill of review the main queſtion was, whether a (4) 

copyhold eſtate deviſed to be fold by executors to pay _ 
debts, and ſold accordingly, be aſſets at law and in equity, Pit 40g 
or at law only; for if they be aſſets at law only, then a de- 2 
cree, which makes them aſſets in equity without a trial at 
law, is erroneous; and upon this the cauſe was adjourned ; 
but it was held that no matter of fact in the cauſe could come 
in queſtion ; for that would be to unravel all ſorts of decrees. 

Afterwards in the ſame term the decree was held to be 
good, and that it could not be reverſed, becauſe it cannot | 
now appear whether upon the proof it appeared to be mat- $96 fans 3 
ter of law or equity; and after a decree it ſhall'be intended 1 c. 8 — 
that the court adjudged upon the whole proof according to : 
the purpoſe thereof. , Eo. e hp 


* 


7 Wilſon verſus Redman & al? 


PON a bill in equity, the queſtion was, whether 689 
certain lands were diſcharged of tithes, as having been 7 
part of the poſſeſſions of an abbey of the Ciſtereian order; Aute 10t. 
and the court held, that a tenant for life or years is not E e 84, 
within the ſtatute, but that a tenant in tail, who has an eſ- Ho. 244. 'Fids 


tate of inheritanee is diſcharged quamdju prepriis mani 3 
bus, &c. v. Poſt. 190. | * e | N pe 191, : 

; | | JON: 2 Er 889 

Richard Green verſus Thomas Robinſon and Acedau. 

e Thomas Wood. . 
PON a bill in equity, the caſe was; a mannor was (6) ä 


held of the king in fee- farm, in which mannor there . Aue 163. 
was a cuſtom, that all the tenants and reſiants within the F177. 183 
manor ſhould grind all their multure of corn and grain 
naked and brewed in their houſes at the Jord's mill, and not 


elſewhere ; and that the defendants had erected another mill 1 
out of the ſaid mannor, near to the ſaid mill, by reaſon 1 
„ ; whereof  ,- 


* enn =. 
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vithout prejudice to the tight of the lord of the manor. 
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| whereof many of the tenants and reſiants of the ſaid manor 


the manor, to the prejudice of the lord's mill; and to have 


ground their corn and . the new - erected mill out of 


this mill out of the manor demoliſhed, was the drift of the 


en 


And the court ſaid, that it was lawful for any tenant to 
ſet up a mill upon his own ground out of the manor, but 
not within the manor : but if the owner or tenant of ſuch a 
mill, out of the manor, cauſe or perſuade any of the te- 
nants or refiants within the mannor to grind there, or fetch 
any griſt out of the manor to his own mill, that in that caſe 
he may be prohibited by a decree of this court ; but that 


they could not decree any mill to be deſtroyed, unleſs ereQ- 


ed within the king's manor, to the prejudice of the king's 
mill; whereupon the bill was ordered to be diſmiſſed, unleſs 
preſidents were ſhewn the next term : but then no preſi- 
dents being ſhewn, the bill was ordered to be diſmiſſed, but 
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30 


Tron: Englith bil the . was, that Sir Williew (1) 
X put 100l. out at intereſt to the defendant, and 

ook bond in ' the name of one Toomes, who er ward be- | 
came a fe Jelo de f e; and now the plaintiff. was relieved again} , Sd 161. 

the king on Ha truſt in equity, upon the ſtatute of 33 H. & quot, 

J. 2 22 Ted \Quare whether that ſtatute extends tö an) 5 16. 25. 
equity. ag rainſt the king otherwiſe than in caſe of pleas by wa Y. 75. 230. 

of Gckerrg⸗ But it was likewiſe decreed in this cauſe that | 5 


the plaintil ſhould be ſaved harmleſs from all others, © The ſtatute cer 
tainly relieves 
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| Hammond! 5 Cafe 


TAMMOND was e at the ſuit of e 6 . 
ſon, and lands in his poſſeſſion were extended; 2 Ae r Ce. 
Ae perſon that claimed a title to thoſe lands, — ar 5 v. 
action of treſpaſs and ejedtment fot them; and pleaded to 241. 4. 
the inquiſition, and an injunction was prayed for the king to 
ſtay proceedings at law, and it was denied, becauſe althouzh 
a perſon outlawed cannot after extent, prevent or avoid the * ain: rf ogra 
king's title by any alienation, as appears 11 H. 7. N et the Fi 166. 
tlawry gives no ſuch privilege to the poſſeſſion of a diſ- 4 101. 
ſeiſor, but” that the diffeiſee may enter and bring his eject- 7/ Ae 
ment; for by the outlawry the king has a title only to the 11 1 
profits, and no intereſt in the land. But it was ordered that Pt. 715 
the plea to the inquiſition ſhould be tried firſt, and that the nn. 
eje&ment ſhould be brought in this court, rr 0s 
Ne King's revenue was concerted. * . . 
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V. 3 Lev. 326. 
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407. 17. 4. 


Ter Hill 12 K. 1; cl. in Se varia: ö 


+7; White and Shoak and 115 Wi 55 nan, 55 a 


Porter, D 


X 


on \ Engliſh bill the caſe aber to "bh chat: FM 

was a cuſtom within a manor held of the king in fee. 
form, « that all the e tenants of the ſaid manor ſhould 
grind. all their corn and grain baked and brewed within: thei 
,antient copyhold melſuages at a copyhold mill within the 
manor, and not elſewhere, of which copy hold mill the plain- 
tiff Snook in he right of his wife was tenant for life, and the 
plainuff Waite had purchaſed the treehold and inheritance : 
And another per ſon had erected another mill within the ſald 
manor, at which divers of the copyhold tenants ground their 
corn. 

And it was held by the court that the purchaſe of the 
fee dle and inheritance of the copyhold mill had not deſtroy. 
ed the capyhold during the life for which it was held; and 
that the reverſioner of the freehold of the expyhold is ſubje& 
to the king's fee-farm rent, but not the copyhold during the 


: "Tr wife's life. And that therefore the pp for life ſhould 


| Have no bebefit as fee-farmer. | 
But Tr. 11 Car. Rot 41. in this court; Sir Fn 2 
contra Powel. It was held by the court that a covenant on 
the king's part is equivalent to a fee-farm to entitle the pa- 
Mane to the privilege of this court. 
And Mich. 3 Car. in this court Seintley contra Bendel, held 


156 12 4 Heb. by the court that a new ereQed houſe is within the. cuſtom, 


and that none may grind elſewhere, but in caſe of exce ſſive 
toll; or that the griſt cannot be ground in convenient time. 
And it was alſo held in this caſe, that to compel all 
the tenants within the. king? s mannor to grind at the king's 
mill, is a perſonal prerogative of the kings, which no other 
lord can have without tenure, .cuſtom or preſcription. - But 
it will extend to a fee-farm, becauſe it is for the king's ad- 
vantage. And that the cuſtom in this caſe does not go to 


Co. Lit. 38s. a. the eſtate, but to the thing itſelf, and runs along with the 


ante 21. 37 Lev. 
> he 


2 8%. 157. 


mill, into whoſe hands ſoever it comes. And' that the ſuit 
here muſt be as debtor. and accountant only, becauſe the 
copy- hola for life is not liable to the fee - ſarm. And if two 
join, as they do here, where one of them is, and the other 
is not liable to the fee - farm, that 1s irregular, unleſs that 


{her be a e a It was decreed 1 1 
who 
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or take away any gtiſt from the other mill ; but his mill was | 
not decreed to be demdliſhed ; for that can be done in the — 1 163, 17s 
$+ 


action of covenant lies, «ſpecially if both days are not paſſed. 


Another exception was taken, becauſe the plaintiff menti- 


the court held it good for all that; and the Chiet Baron laid r OY 
that it had been often ſo adjuriged, and that it ſhall be in- 


caſe, if it had been guidam Richardus Norrice. 


Ter. Hill. 12 & 1 3 Car. I II. in e 178 | 3 


who had erected the new mill, that he ſhould not withdraw 8 * | 


* s on caſe only, or in the cafe of his patente. 


Norrice' 4 Caſe. 


N 2 Sion of « coptiiant was brought upon theſe wards, "x 4) | 
viz, I. oblige myſelf to pay ſo monev at ſuch a day, EA 
aid fo much at another-day. And per curiam, clearly an 


But the Chief Baron doubted how the law would have been, if > Lev. % 
if the words were tener i & firmiter ob igari ; for that thoſe ROW ; 
words ſound in Debt and not in Covenant. 


ons in his declaration one Richard Norrice, and afterwards 9, 50. b. -*» 
Yy 70. 
naming again the ſame name does not ſay, prædidt. Yer, 


tended to be the ſame perſon. But it would have altered the 1 


And per Cur. the, words guad ſeneat 1 e, 
ruin e al one. 
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ther term, the defendant pray ed in aid uf the King's lef- 
foes for 99 years of his Dutchy-lands, in truſt for the'C Queen, 
zus part of her jointure, and as baily to them; and it wWas 
denied by the court: and the Chief Baron held, that in per. 
fſonal actioss aid does not lie of a common perſon till aſter 
iſſue joined wpon the right of the matter, but not upon the 
genefal fue, beeauſe it does not appear to the court he- 
Ader the right will come in queſtion br no; and if ĩt does net, 
- there is no cauſe of aid; ner ean aid we -prayed in unother 
Plan} fin eren after imporlanoe, beeauſe there it is . rep, 
and after ſuch an imparlance taken, no aid ies: dor in real 
actions aid prayer of a common perſon lies before iſſue join- 
ed, becauſe there the title of him in reverſon or remainder. 
appears by the plea, for without ſhewing it he cannot draw 
his plea :'but for the King's immediate tenant, or for his me- 
diate tenant that joins with his immediate tenant, aid lies 
in a perſonal action as well before as after iſſue joined ; but 
not for the King's mediate tenant that does not join with his 
; immediate tenant ; and it is a good counter-plea to an aid- 
prier, to ſay that he claims under the ſame title, and in af-- 
firmance of it: ſo a writ of rege incon ſulto does not lie, but 
when it appears clearly to the court, that the parties title is 
in diſaffirmance of the "RE $, via 2 R. 3. 11. 3. H. 6. kee. 
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Sir John' Langham Baronet, i verſus: S. 


they are like to court - rolls, which belong both to Lord and 
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Lawrence & at _._ 
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priate reQory of St. Helens, London. againſt the de- 


fendants pariſhioners there, to have the uſe of the leger - books 


in their cuſtody, which, concern himſelf and the pariſh, at a. 


1 _ P 
* 
25 a 
3 
** - 
. * 
: « a 0 
Be - * £ 


1 plaintiff preferred a bill as farmer of the impro- 


trial to be had at law concerning divers payments pretended 5 


by the pariſhioners to be payable to them in lieu of their 
tithes, and directed by this court to be tried at law u pon 
2 former bill exhibited by the plaintiff againft the pariſhion- 


ers; and the defendants demurred to the bill, becauſe it was 
only to provide himſelf cf fu premewtal prot after the hear- 
ing of the cauſe; and becauſe it appears of the plaintiffs own 


ſhewing that the books belong to them as well as to-himſelf: 


but per totam curiam the demurrer. was over-ruled, becauſe .. 
it. was not to have ſupplemental proof in the ſame cauſe, in ate 126, 147. 


the ſame way of proceeding, but collateral to it, to wit up- 
on a trial at law, where the former proofs are only evidence, 


and may be credited or not ; and other, and contrary evjs , 


dence may be given to induce the jury to give their verdi 
one way or other: and it is like the caſe of deeds or records 
diſcovered afterwards, which may clear the matter in queftia 
on, and are fit to be uſed, and do not 'impugn or contra id 


in point of teſtimony or oath, any thipg that has been prov- 


% 


— 


ed before, which is the reaſon why ſubſequent -proots are Me 2 


not admitted; beſides, theſe are common evidences which 
appertain to the plaintiff as well as to the defendants; and 


tenants, and copy-holders ; and therefore they may have a 
dill one againſt another to have the uſe of them, as well as 
againſt ſtrangers . | 


Dattor. Thomas Parker Plaintif, verſus John Sea- | 


| brook & a Defendants. 


TE plaintiff as Arch-deacon of London exhibited his 
bill againſt the defendants as Parſons and Vicars in 


London, for certain ſums of money due for their proxies b 


preſcription ; and for which there is now no remedy by the 
TS eccleſiaſtical 


Ante 169. 
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Fer. Faſch. 13 Car. II. in Seargyrio;”” - 
eccleſiaſtical law ; to which the defendants demurre alledg- 

ing the thigg-in demand to be merely of eccleſiaſt cal cog- 
, - nizance, and getetminable in the Spiritual Court, E no# al- 

31; and if the title by preſcription alters the caſe, ther! the 
plwkVͤaintiff ought to have his remedy at law, and not in equity; 

bur of this: he court douhted. Et adjornutur. Vid Sir Jan 
Davies Rep. The caſe of proxies. 3 


7 


And the Chief Baron quoted out of Linwood lib. 3 decret. 
de procurationibus, that there are three ſorts of proxics. 1. Ra- 
tione viſitationis.. 2. Rat ione conſuetudinis, 3. Ratiane pacti. 
And ſaid that proxies of the ſecond and third fort were reco- 
Vefable at law ; but becauſe. in the caſe in queſtion the mat- 

ter was doubtful; the defendants were ordered to anſwer, 
and that this matter ſhould be ſaved to them at the hearing, 
vide the ſtatute of 34 H. 8..concerning the ſaving of proxies, 
and that they ſhall he recoverable as formerly, ©  _ 


= ohn Stafford Zh; Plaintif, the Earl of Angleſey 


| ( 4) P ON Engliſh bill the cafe appeared to be, That the 

| | anceſtors of the plaintiff hag. had a yearly rent of 10 
Mat ks iſſuing out of the manor of Newport-Pannel in the 

county of Bucks, and payable to them and their heirs ; and 
this manar afterwards coming to the crown, upon a petition 
exhibited before King Henry VIII. in his court of augmenta- i 
tions, it was decreed by the court upon advice had with the 
Juſtices of the court of Common Pleas, that the ſaid rent 
ſhould be paid by the King, his heirs and ſucceſſors, by the 

hands of his baily of the ſaid manor, to the general receiver 
of the county; and now. the manor being granted out of 
the crown to the defendant's father in fee, with a covenant to 

make an allowance to the patentee for that xent, ot to the 
like effect; relief was ' prayed by the plaintiff againſt the 
patentee, and granted per curiam, without making the At- 

- torney General a party, becauſe this covenant does not go 
in derogation or diſaffirmance of this rent, but in allowance 

and effirmance of it; otherwiſe if there had been ſuch a 
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covenant, and the title to the thing litigious, 


Prince's 


 mitee in the county of Southampton, as they pretended, had 
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RINCE was committed by the | 
don, Sir Richard Brown," Baronet, for tht contemptu- © 


ES 1 777 Oe AIP | 7 
Lord Mayor of Lon- (5) 


ouſly and unſeaſonably he ſerved him with a'proceſs of ſub 


pœna out of this court, when he way executing his office as 
a magiſtrate, and examining offences of high-treaſon, in de- 1 


rogation of magiſtracy, and in diſturbance of the due executi- 


on of juſtice, till ſuch time as he ſhould find ſureties for his 


| good behaviour ; and this return being ordered to be filed, it 


was moved that he might be ſet at liberty, becauſe thegs . 
did not appear (as was alledged) any good cauſe of commit- | 


ment. And per Ha'es Chief Baron, he cannot be remanded, 
| becauſe it does not appear by the return that the Lord May- a 
or was then a juſtice of the peace, ſo that he had power to 


commit him for ſuch a cauſe; but becauſe the proceſs was 
unduly ſerved upon ſuch a perſon, at ſuch a. time, the court 
would not diſcharge him; but there was no exception taken 


to the Lord Mayor's committing a perſon for an affront done 
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Edward Cage Plaintiff, William Warner and John ; 
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T HE. Bill charged, that the plaintiff in the month of 4 


May 1658. became incumbent of the church of Bear, 
eſted in Kent, and that the defendants in June 1658 and 
1659. by colour of an order of ſequeſtiation made by the com- 0 
ſeized divers tithes of divers pariſhioners within the plaintiffs 
pariſh, due to the plaintiff; and to diſcover the particulars 


of the tithes fo taken, and their values, and to have them 


paid to the plaintif® was the ſcope of the bill; to which the 
defendant demurred, * cauſe it is a matter determinable at 

law, and a criminal matter; but the court put the defendants {, «7 
to their anſwer, becauſe it is matter of diſcovery ; as in the F 16d. 
caſe where a man by colour of a title enters into a hau | 
or lands, and poſſeſſes himſelf. of the goods and profits; 

it may be impoſſible for the plaintiff to diſcover the particu- 

lars without ſuch a bill: nor is it a charge by way of _ 
treſpaſs, but under colour of title: ſo where a will is 
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proved, and _ 8 e We bill'ls 


ry, uſual for the goods, and yet there was in 
, * of law ©'treſpaſs ; ; fo her . 


. Spark wetfus Stafford. | . Ls 5 
PON a prohibition priyed to the court of Admira, g 
dhe cafe was, that the defendant being maſter. of a 
ſhip, bf which the plaintiff was owner, the ſhip. was taken 
by Pirates upon the fea; and to redeem himfelf and his 
- fhip, he contraQted with the pirate to pay him gol. and 
 Wwred his perſon for it: the pirate carried him to the iſle 
of Scilly, and there he paid 1 it with money borrowed, and 

gave bond for the money; and at his return after the re 

| demption of both his ſhip' and himſelf, he ſued in the Ad- 
He. 213, fmiralty for the'gol. end had a feiifence for it 3 and the pro- 


e 4 hibirion was denied,” becauſe the original cauſe aroſe upon 


3 ord + Sond a6, the ſex, and whatever followed was but acceſſory, and con- 


1 Ent. 14. ſequential ; and therefore well determinable in the court a 


1 Vent. 308. 
127 _— Admiralty. Ps 


2 Lev, 2 3 Cr. 689. Tele. 135. Pol 4714 Les. 1 A hs 8 
| Garrard verſus Aſkwith, Wood & at 
(8) 155 pill in equity, the 0 was, that he "as Was 
a 


named defendant, but was not ſerved, was mentioned 
the decretal order at in another order afterwards fot 
; coſts, and accordingly coſts were taxed him 28 4 defendant ; 3 
and he teleaſed to. the plaintiff, and now upon 3 motion 
A4 168, for in attachment for non-payment of coſts, he produced, 
And proved this releaſe: and per curiam this releaſe does 
not bar the defendants of their colls, becauſe the perſon | 

| Who releaſed was never ſerved, nor had appeared but they 
| directed the miſtake in the orders to be amended, and then 
But if the de- to proceed for the coſts ; for the court conceived. that there 
fradent had was not any cauſe at preſent for an attachment, by reaſon 
+beca frved e that the naming of him as a. defendant, was done by the 


_ ſed, no 
x . Len ib other defendants i in the entering of their orders. 


li i . Su 
| 775 2 paatif for the cofts though preg ; defendant. that related ere may 
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1 of barren . others ; the Chief Baron ſaid, that 8 3 — 
tithes for barren cattle were due de mmm jure according Hh 5 
to the value of the land after the rate of 25. per pootid, | a 614. 
for that they cannot be otherwiſe valued or accounted for, - | 


becauſe the profits of the lands for which they are paid, are 7elv. 86, 6. 
perceived by the. mouths of beaſls; but by cuſlom or pre — 
ſcription ſuch tithes may be paid in other manner; as ß | 
the. acre, and for all manner of catile, Barren, and for the E . az. - | 
plough, and the pale; bat of comman right tithes are not 4 
due for cattle bred for, the plough and the pale, to be uſed 3 Cr-475, 

in the ſame pariſh ; but if they belong to another pariſh 28 74 pts 
tithes are due for them; and of that opinion was the whole 2 
court; and when tithes are payable by cuſtom, they ſhall be Hl: 43. 
paid though the lands are not rented or lay freth, . | 


We ; 
4 } x £ . 
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Fory verſur Wright & at 
U P'ON a bill in equity for tithes of paſture ground par- (10) 


-) (cel of the poſſeſſions of the abbey of Fountain, being 
ot the ciſterrian order; it was held a cxriam that tithes for 
the agiſtment of cattle are payable by the owner of the 
cattle ; for the cattle take the profits and herbage of the 
ſoil ; ſo in the caſe of commaners : and it cannot be ſaid - 
that the profits are taken by the owner of the ſoil, or that 55 
the ground is in Propriis manibus, The Chief Baron ſaid y. Au. 134, 
the ou ner of the ſoil might pay them, but clearly the agiſ. 101. 
dor is compellable to pay them. Te N 


The Mayor and Burgeſſes of Scarborough verſus 
1 „„ 4 4 
Xx Bin in equity was preferred for demoliſhing of a mill (1#) 


| near to a manor of the king's, which was granted to 
Uic plaintitis in tee-farm'; and in which the tarmers have TE 
miils, which are prejudiced by this mill being ſo near to gu. , 
them ; and the court conceived a doubt, whether any e 07 7% 
It with the king's manur might be demoliſhed, where | 
; ud 5 75 | there = 
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It the mill be upon ſearch 


within the | 


| the king's beam. Ante 163. Stherwiſe if it be only to the prejudice of the copyholder 2 of 
.4 mig 
1 5 we a g 


= e be given to the informer or not; for that is matter of law, 
Pau. PIs and not matter of fact, and may properly be alledged in ar- 


ET of faQ to be tried by the jury is, whether ſuch cloth was 


$: £71 wiſe if it were a particular law, | | . 
. ci. 366, And afterwards judgment was given for the king only, be- 


334 1 Cr. 331. jament gives the int r a ſhare. 
| ex . cauſe no act of parhame t gives the informer a ſhare, 


Parker 119. © The Attorney General verſus Turner. 
> f 13) TN a Scire Facias upon an inquiſition, and extent to have 
. 1 Lev. execution for a debt due by him to Sir George Binion, who 
10 


x Sid 163. Was indebted to the king as his receiver in the ſum of 1 500 l. 
Pe 229. * a debt in aid; to which the defendant appeared, and 
1 pleaded the a& of general pardon, which pardons all ſums 
of money, & c. which the king could pardon, with an ex- 
ception of bands, & c. entered into, to the king, ſince the 
25th of March 1640 by any rec«tver, &c. To which plea. 

the Attorney General demurred. | „ 
4 Putz. 334 Mr. Mountague pro Rege. 1. This debt is not pardoned, 
338. Style 377. becauſe it is a duty that the king cannot pardon, be ing the 
parties intereſt; as attachment of goods before forfeiture. 
2. Becauſe the act of general pardon did not intend to diſ- 
charge it; and aQs of parliament ought to be expounded 
agreeably to the intent of the law- makers, vide Plow. Com. 
Zaftin and Stud's caſe, 455. Co, Inſt. 368. upon 11 H. 7. 13. 
3. becauſe upon ſuch ads of general pardon made in the 
| | | 1 | reigns 


Ante 95. K 
9% 


hed 
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ways liberally conſtrued, Kelw, 198. Dyer 249. a. 3 R. 3:4: 1 
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of „ee, Sims; e. 66608 ate — 
ke Kare ſuch wok ng was made, that debts in 
aid were pardoned, Wde Lanes Rep. 119. Chamber lain's caſe, 75 © 


a pardon of all debis' does not extend to debts due to a per- 


' ſon outlawed. 4. By an equitable conſtruction, th exception 


in the aQ will extend t04hus. debt, vCal loſt; 24. 3 
201. b. 5 + 

Obj. Exceptions are tobe taken riaty. 21 U. 7, 8. 4. 

Reſp. So muſt penal laws be taken ſtrictly, and yet tay: 10 4 5 1 
are conſirued equitably, Plow. Com. 176. 41 Eliz. B. R. hy: 4 * 1 
Mattock's caſe upon the ſtaiute of 40 Eliz. of pardon. - 10 „ 103. 3. 

_ Pris pre defendente, 1. General acts of pardon are ee Lew. 
otherewiſe it is of particular. pardons, Stamt. Pl. Cor. 102. 

Co Lit. 39. 2, Becauſe ſuch a debt in aid is after inquiſi- 

tion and ſeiſure become à debt due to the king, and the ,,,, r 
party cannot releaſe it; as a debt upon outlawry, 3 Jac. guok, 106, 16. 
Cro. 2 Rep. 82, And the ſuit for it may be in the Lt 

name, or in the name of his grantee ; and there | is a di- 

verſity betwixt a forfeiture and a debt aſſigned in the king's . a; 60 
caſe, 21 H, 9. 7, for in the firſt caſe the intereſt is veſted in not warranted 
the king of perſonal goods before inquiſition ; but in the ſe- BY their cafe 
cond caſe not till after extent and inquiſition. | 5 Wien 10 55 

Obj. It is not a debt due to the king, but to the party. 8 1 

Re ſp. It does not appear but that it is ſor a debt really d 
to the king. 3. It is within the words of the act, Gon 
ſums are pardoned, which can be 'pardoned by the king; 
and it is not within the exception, becauſe there is no bond 
jn the caſe entered into by the receiver to the king, but 1 it is 
a debt due to the receiver. 

Obj. 1 Rep. 22. Reſp. That eule 8555 upon the ſpecial 
penning of the act; ard 5 Rep. 49. b. WyrraPs caſe is a2 
ſtronger caſe than ours, upon the general act of pardon in 
39 Eliz. in the caſe of the pardon of a debt ROI to | the 1 
king by outlawry. 

Obj. It has not been known 0 | 

Reſp. There never was ſuch an ad of pardon heretofore; 

Obj. The act muſt be conſtrued according to equity. 

Reſp. But it muſt be taken moſt deneherelly for the ſub- 
ject againſt the king. | 

Obj. It is within the exception. 

Reſp. It is not within the words of the exception, and 
why, ſhould it be ſaid to be within the meaning: And con- 
eluded * l 


— 


4 


Chief 


4 * 7 5 R 5 * R 4 a W c 
> 2 5 R FER" N TY) anne 3 r 77 
f r EN REI I Sp, N [ 3 5 N 
I 5 N 5 a D * * * * E * aye % Ws * 


„„ ²˙ ü da” rel ̃ꝗ rs HE a N * , 
7 L 2 ak ) * 
** 0 1 7 De N , 7 7 4 
7 5% 4 75 8 
f « 1 Y p { 4 
” ; 


f Chief Baron. By the ſeiſure and inquiſiton the property 
Antc 101, 106. of the debt is altered, and it is no beteme a debt doe ie 
» Lev. 34 the king, which the party cannot diſcharge. And althongh 
: the party may pay his own debt to the king, and ſo diveſt 
the debt in aid out of the king; yet till that be done, it is 4 
duty to the hing; and no ſuch thing appear to. have been 
done; and the words of the act are full to diſcharge it; and 
the Scire Facias is to have execution forthe king, which pte - 
ſuppoſeth that it is yet due and payable to the king, and ſo 
pardoned ; nor does it come within the uiſe or exception, 
becauſe it is not & bond, &c, entered into to the king by the 
receiver, but comes to the king by means of the receiver; 
and the act muſt be expounded liberally for the ſubject. Zr 


ot gr we — IR 


 edjornatur, 26-08 5 VVV 
But afterwards the Lord Chief: Baron adviſed the Attorney 
Seneral to waive his demurrer, as he might de, and plead 
the ſpecial matter, that it was only to enable the party the 
better to recover his debt, and the king's prerogative made 
uſe of for that purpoſe only ; and fo the whole matter 
would come in debate. 7 ; Eat 
Accordingly the demurrer was waived, and the Attorney 
General replied, That Sir George Binion being the king's ro- 
|  #s celiver by patent, took ſecurity for this debt in the king's 
name, for the uſe and benefit of him the ſaid Sir George, 
and pleaded the exception mentioned; to which the defen- 
dant rejoined, and pleaded payment of the ſaid debt; to 
which rejoinder the Attorney General demurred for want of 
alledging at what place the ſaid debt had been paid to the 
. late protector Q/iyer Cromwell; And now two exceptions 
1 8d. 8, 9. were taken to the replication. 1. Becauſe the patent is not 
_— ' -. mentioned to be Sie in eur. prolat. 2. Becauſe no place is 
ſhewn where this bond was taken for Sir George Binion's uſe; 
ſed non allocatur, per cur. becauſe the patent belongs to the 
patentee, and not to the king; and it is but conveyance fo 
the matter pleaded, and introductive of it; and that the al- 
ledging the place is not requiſite, becauſe the bond is admit- 
ted by the plea of the pardon; and where a matter is not 
Aue 38. ia uin. iſſuable, the place is not neceſſary to be ſhewn ; for the hy- 
| ing of a place is only in order to have a venue, vid. Cto. 


2 Rep. 482. And judgment was given pro rege, niſi caſua, & a 
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| Randal ved Herd U. 
TN a bill ſor tithes of Comes per cuſtom (inter alia) to 4). 25 
| pay the 4th Cony, or the value of it. The detendants by 2 Fern. azs. 
their anſwer deny the Cuſtom, but do not difcover how many Cs :.. 
conies they killed, or the value of them, as the bill reqeites; 
to which exception being taken, the court held that a diſro- - | 
very needed not, where there is a full anſwer given to the Awe 139, 181. 
ibing in demand; and that till that be tried the defendants Bunburry C. 
ate not obliged to diſcover ; otherwiſe ahy plaintiff might 
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5 upon a feigred ſuggeſtion compel à defendant to giſcover '_ 
7 what writings he has, or what goods or other things what- 
| ſoever, upon pretence that he is jointenant with him; and 
J ſo what he has gained by his trade, which would be ſtrange- 
0 ly inconvenient; but where there is no ſuch great incon- 4 W 1 
e yenience, as Upon a bill againſt an executor to diſcs- * 
e ver aſſets upon a bond or debt, there he muſt anſwer, though 
r be deny the debt, becsuſe it concern tbe 20 of another per- 725 
: ſon, and aſſets are preſumed; nor is there any inconveni- | 
1 ence in the caſe: but in all ſuch caſes the court thought it | 
. fit that the defendant, if ſuch matter were found againſt him, 
f ſhould be examined upon interrogatories to diſcover | his 
L knowledge, and ſo it was ordered, and an iſſue direQed to 
a try the cuſtom: alſo the demand of tithes of Conies being 
0 againſt common tight, the court conceived the caſe for that 
f reaſon to | be the ſtronger for the defendant. Bunb. 60. 
g GCumley and Tram leray denies the above caſe. 5 
x | Wilkins verſus Shalcroft. 1 
5 pon a bill in equity as debtor and accountant againft a 5. . 808. 0 
« J perſon who has the. privilege ef the :noivertity of b 
x Oxford ; the defendant pleaded his privilege, and a copy f 
3 their charter of exemption was ſhewn, which exempts them 
N from the juftices of one Beneh, and of the other, and from 
2 other juſtices, but not a word of the Exchequer ; wherefore 
the court was of opinion that the defendant ought to anſwer 
over, mfr, & c. and that it ſufficed for the plaintiff to call 
A himſelf debtor and accountant without more. . 
Aſterwards in Michaelmas Term the Lord Chief Baron 

delivered the opinion of the court, that the defendant ought 

not to be allowed the privilege of the univerſity ; he ſaid 

dir Richard Mor, one of the Maſters of Chancery, was _ 
al nt. = | | ere 
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88... Ter. Paſch. 13 Car. II. in Sen 1 

here by bill as debtor and accountant, and was not allowed 

„* his privilege; he cited likewiſe the Earl of Darby's cafe 

Ante 117. againſt a Regiſter in Chancery; in which caſe the regiſter 

. was denied the privilege of his court; and that the gene- 

But 4 hold ral privilege of a perſon, as a member of the univerſity, or 

| ind a clerk in Chancery, does not tell the particular privilege 

| Jepe of debtor. of this court: Alſo that an accountant has a more particular 

| Fs $09. BR, intereſt in his privilege than 4 debtor, although his de bt may 
515. Fe. 36g, be taken in execution for the King, and 'the King may have 
507. . execution upon a judgment obtained at the ſuit of his debtot, 
5 becauſe by 1 R. 3. c. 13. an accountant is not ſuable elſe- 
where; and here the- privilege of exemption granted to the 
Puff $08, 507. univerſity has not theſe words, licet tangat not, vid. Cro. 
. 73. wherefore the defendants privilege was 

.difallowed. FVV 


** 
{ 


- (16) YRoceſs of the pipe iſſued againſt» Sir Chri/opher Path, 
| T Floydby, Booth, Avery and Bateman, upon a charge up- 
on them of 22,000 J. upon which the caſe appeared to be, 
that three of them had their guietus by the judgment of the 
court, upon their account for this very money in the time of 
the late Protector; and afterwards in the time of the go- 
vernment that enſued, it was ordered by an ordinance' of 
Parliament, that notwithſtanding this quietus, a charge 
ſhould be made of it in the pipe, and proceſs iſſued upon 
it: And by the late act of general pardon it is enaQed, that 
all judgments and guietus's ſince the year 1648. ſhould ſtand 
good notwithſtanding the late times. And now the queſti- 
on was, whether this quietus were a good diſcharge ; and 
the doubt was, becauſe now upon the matter this quietus 
and the judgment thereupon was repealed by the ſaid ordi- 
nance of Parliament; ſo that the act of pardon cannot ope- 
rate upon it; but becauſe the parties ſurmiſed to the court, 
that they had other matters in diſcharge of themſelves, be- 
ſides the act of general pardon, to wit, diſcharges for this 
very meney, they were admitted to plead that matter too, 
though it were double, by conſent of the Attorney General. 


z 


4 


_ Wilſon 


time of rhe diſſolution: ſuch lands were in leaſe, or an eſtate 


ſhould have the benefit of the diſcharge after the determina- charged guem- 
dia, E. te- 


barely demanded; but is was a bill of diſcovery only to en- | 
able the plaintiff to recover the treble value; ſed non allocatur; -1 
for that tithes were ſuable for in this court before the ſta- 
tute ; quod nota, & quære, becauſe it is contrary to the com- 
mon practice and uſage to have ſuch a bill, without alledg- 


title to it, as his own, and now prayed a writ of deli- 
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_ Wilſon wer/#s Reedman, Burton G . 


TPON a bill in equity for tithes, and à trial at law - ( we} 
) direQed to try whether or no the lands, of which ae 174, - 
tunes were demanded, had belonged to any order of religi- | F. 2 
on that claimed to ee of tit hes quumdiu in propriis 13 


eld clearly by the court, that if at ibhe - 3 


ad , „ 1 l ; ; a 3 Tenant in tail 
for life or in tail were out upon them, yet the reverſioner ſhall be Gf 


manibus Fc. It-was 


tion of thoſe «ſtates ; for that the difcharge was not inter- nanf for lite ar 
rupted, but ſuſpended only during the time that they were years, aste 194. 

in the hands of particular tenants, vide Dyer 277. b. accord. Heb. 248. : 
But it an eſcheat had happened, it was doubred then whethe: 3 > Jn: 
they ſhould have been diſcharged, having been parted withal 182, & quet. | 

by a feofment made before the ſtatute of quia empteres terra- e 
rum, by an abbey to hold of them by certain ſervices; other.. 
wiſe it is in caſe of a diſcharge by unity, for that muſt be 7. Das. 6. 12. 
perpetual, and continue fo at the time of the diſſolution, 8 
vide 11 Rep. Harpur's cafe, and 2 Rep. the Archbiſbop of Pit 3866s. 
Centerbury's caſe. FR „ EE 3 OG DT bo 
= Quare if the executors of tenant in tail diſcharged thall pay tithes. Hal. 166 


Driver verſus Man. 
TPON a bill in equity for tithes-of corn and grain, ( 18) | 
and a demurrer to it, becauſe the fingle value was not 7” hs 


ing that the plaintiff 1s contented to receive the ſingle value 
only. 5 e 5 N 


The Attorney General verſus Jones. ö 


the King, and was ſeiſcd for his uſe, to diſcover the 
t1u'\n and value of it; the defendant in his anſwer made 


Ul ON « bill in equity for cordage, which belonged to (19) 4 


very 


\ 
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oF Ter. Paſch. 1g Car IL. in Seagcario 

| very upon giving ſecurity ; and it was, granted him as well 

as upon an information of ſeiſure; and though the king 
claim the ptoperty in it as his own goods, and not as goods 
forfeited to him ; tor the party has no other remedy : nor 
does any record appear whereby the king is entitled ; other- 
wile 1 there were ſuch a record, as an inguiſiton gr other 
record. eee 


Vandebergh verſus Blake. 


(20) F FPON ſpecial verdiẽt depending in an action upon 
. the caſe before the act of general pardon, and con- 
3 tinued upon curia adviſare vult fuc uſgue ; the defendant 
| now would have.pleaded by way of ſuggeſſion the ſaid ge- 
© neral pardon, not having had a day to plead it mean be: 


des twirt the ſpecial verdiRt and the judgment; but he was nat 


'  eobegiven.ini allowed by the court, becauſe continua neces are made ang 


3 885 ;. the parties ad audi en⁰,⏑VEꝛ½: judicium ; but it is otherwiſe in cale 
2 u i. Of 2 general verdikt, for there the day of, ziſt prius, and the 
— 84 . day in bank is all one, and becauſe this plea Was tendered 
See fuer after the firſt continuance, it was not alle wen. 
194 Is | 5 ; gk | A 
E: n. Film. 125. 2 Sand. 149. | 


Wilford verſus Greaves. 


| T was found by inquiſition upon an outlawry, that the 

75 (21) party outlawed was ſeiſed in fee de ſex clauſis fr ati FT. paſ- 

: ture , and it was now moved that this inquiſition was vgid 
for uncertainty. 7 85 „„ | 

Chief Baron. An inquiſition found de uno. meſuagio froe 

tenemento has been held good, . becauſe it is not an office of 

Eule $9, 76. entituling, but of inſti uction or information, which does not 

require ſuch preciſe certainty as an office of entituling does; 

ſo in an iqquiſition upon an extent upon a ſtatute or judg- 

ment, or in dower, ſuch certainties ſuffice ; elſe all ſuch in- 

quiſitions were liable to be quaſhed, which would annul all 

ſuch proceedings, which would be miſchievous ; and ſuch 

_ Inquiſitions haye not uſed to be quaſhed for want of ſuch 

preciſe certainty. e ä 


— 
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but the court held, that this collection being for a publick | 
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\HILLENDEN being committed by this court for non= (aa) 
performance of a decree, by which he was decreed to 20 

pay 321. 1 58. to a new corporation made by the Protector for 
the propagation of the goſpel in New England, which cor- 

ration had power to make colleCtions for it ; and having 
collected ſuch. ſums of money now in the cuſtody of ſuch ö 
perſons, they now come here by Habeas Corpus,” and prayed | | 
to be diſcharged, becauſe the corporation is diſſolved, and 
they know not to wliom to pay the money; and becauſe by | 
the general act of pardon all contempts, &c. are pardoned %. p, 241, 446. 


uſe, the money belonged to the king; and that the king is - 
now entitled to it, as well as to the money collected tor 

the buying of impropriations, as was lately adjudged; and 

they doubted whether / a perſon committed for not obeying a 

decree were pardoned ; for the commitment of the party is 

the execution of the decree ;z and there is no other way of ; 
executing it. Et adjornatur, 16505 Thie money s 
bs. oy King ſhall have it. 1 nt 188. like the caſe of Grecia 7 4 : 

"PL; | | 18 e | 


fate 176. 


() 


Ante 176. 


De Termino Sanctæ Trinitatis Anno 13 
| Car. II. Regis. In Scaccario, 


| Biſhop. again? Warner and hers 


1 rewer according to the new act in 20l. for not pay- 
ing the duty of exciſe ; and upon a return made that he 
had no goods whereof a diſtreſs could be taken, they impri- 


Toned him z whereupon he brought an action of falſe-impri- 
ſonment in the court of King's Bench; and the defendant 


prayed that the action might be laid here, becauſe the cauſe 
concems the king's revenue. Sed nom alloratur per curian, 


becauſe this fine does not immediately conoern the revenue 
of exciſe, but is a penalty impofed for an offence committed 


in it; and it belongs. no more to this court than other like 


Caſes ariſing upon fines and imptiſonments; otherwiſe, if it 


had immediately concerned the king's revenue. 


Fir Ralph Banks againf Sir Thomas Bennet & 4 


"PON an eje&ment brought in the court of Com- 
mon-Pleas by the defendant here, the plaintiff moved 
that the action might be laid here, becauſe his title was un- 


der an extent out of this court, for debts in aid. To which 


it was anſwered that all thoſe debts were pardoned by the 


act of general pardon, and ſo the extents at an end; and 


that the leaſes of thoſe lands under the ſeal of the Exchequer 
tendering rent were determined alſo; being only quamdiu in 
manibus noſiris. Vet the court ordered the parties to proſe- 
cute their fuit here, becauſe this could not appear but upon 
examination of the whole matter. | 


4 


| John 


RE commiſſioners of exciſe fined the plaintiff being a 


Ter. Trin: 13 Car. II. in Scaccario! 19 


john Vanderbergh and James vanderbergh by their 
Guardians Nami, and George Blake Defendant. | 


% 


— 


N an action upon the caſe the plaintiff declared that they (3) 
being merchants denizens, were upon the 28th day of „ 4 191. 

July, anne dom. 1656. poſſeſſed of a pack of linen-clompmmm © 
containing 1692 ells of the value of 550l: and imported by 
them by way of merchandize, for which cuftom was paid as 
for the goods of denizens ; that the defendant knowing this 
and intending unjuſtly to deceive the plaintiffs and cauſe 
them to looſe their goods, the ſame day for his private gain 
and avail, unduly without any good cauſe ſeiſed the ſaid 
goods to the uſe of the Protector, as goods of merchants. 
aliens imported hither, and entered at the Cuſtom-houſe as 
goods of denizens, although the defendant knew and had no» 
tice that the ſaid goods were the plaintiffs goods and by 
them imported by way of merchandize. And moreover \ 
that to make the plaintiffs loſe the ſaid goods by colour of | 2. 
juſtice, and without any probable cauſe, but falſly and ma» d ; 
iciouſly and on purpoſe to cauſe the plaintiffs to loſe them, 
upon the 23d of OQtober, 1656. The defendant came 
inte this court, & tam pro domino protecfore quam pro ſeipſo 
gave the court to underſtand, that he ſeiſed the ſaid goods, | 
becauſe that betwixt the iſt day of November then laft paſt bb” 
gf and the time of the ſeiſure = were the goods of mer= 7 a 
"4 chants unkgown, and were euſtomed as denizens goods, 
whereas they were the goods of aliens; whereby the pro- 
tector loft his cuſtom ; whereupon the defendant for the 

proteQor prayed the advice of the court and that the goods 
red might be Forfeited to the protector. And that theſe pro 
ceedings were without any notice thereof bad by the plain- 
ich tis; and that afterwards on the 3 iſt day of OfQtober aſote- 


NN nere 


oy faid theſe goods were condemned as forfeited by judgment 8 
an of the court here. Whereas the defendant had notice that 


the faid goods belonged to the plaintiffs, and that they were 

+ denizens, and that the faid goods were duly cuſlomed 

__ whereby the plaintiffs loft their ſaid goods, ad dammm 1000), 

. Upon not- guilty pleaded a ſpecial verdi& was found, 

- and all the matter aforeſaid found, ſaving that the jury found 
the inquiſition upon the ſeiſure in Ac verba, which the de- 
ſendant had exhibited on behalf of the protector only, and „„ 
that the defendant falſly and maliciouſly had * . 1 
. ; | teyens | 3 08 


PR 197 in mic. 
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Ter. Trin. 13 Car. H. in Scaccario! 
; Stevens fro quer. I conceive it to be. clear that an action 
lies for- this falſe and malicious proſecution. So it was held 
998 in Skipton and Pewtings caſe in this court lately, upon the 
| act of navigation: So is Hob. Rep. Waterer and Freeman's 
ls. a0c; abs. e eee B 3 
1 Les. 149. 69, Caſe, upon a ſecond execution by feri facias after the exe- 


292. 1 Sid.:83. cution of the firſt, and the goods delivered to the plaintiff 


— 


1 Vent. 88. 11 wr * 
F 


1 Sand. v28. > a - e z 
3 Lev. 210. 1 Lev. 275. 1 Sid. 424. | EB SO 


2. The variance betwixt the information, as ſet forth in 
the declaration and found in the ſpecial verdict, does not al- 


ter the caſe; for ſince there is ſufficient matter found to 


maintain the action, the finding of other immaterial things 


| 8 3 227. 4. will not vitiate it; as if an action of the caſe be brought for 
5 calling the plaintiff thief, and if it be found that he called 


him ſtrong thief; the verdit maintains the action, and ſo ia 
other caſes. e SS 4. „„ 
Object. The action is grounded upon the record. 

Reſp. That I deny, for it is not alledged as matter of re- 
cord, but as matter of fact, and the allegation is immate- 
rial; and concluded pro guerente. 2 „ - 

Hale Chief Baron. It deſerves conſideration whether an 
action lies at all; as this caſe is, or not: for here the goods 


the party might have prevented that by coming in before 

judgment upon proclamation and claiming property; and if 

ſuch an action ſhould be allowed, the judgment would be 
Seur, if che pro- blowed off by a ſide· wind: and ſo in other actions; as if a 


ſecution be ſur- man be convicted of perjury, an action upon the caſe lies 
repricious 25 to not, though the proſecution were malicious. It has been a 


- Procurea man . 1 q . 
; TH excommu- great doubt in this court whether an action of frover lies at- 


nicated, dc. fer -ſuchia condemnation, and adjudged at laſt that it does 


mu 292 Bot. But if a particular-perſon had come in, and claimed 


Hob. 466. property, and loſt them, yet the true proprietor might have 


an add ion of trover, becauſe he was ho party to the former 
ſuit; but here upon a condemnation after proclamation, it 
is otherwiſe, True it is, that ſuch an action would lie if 
upon a commiſſion of bankrupts a man ſhould be ſound a 
bankrupt without cauſe; ſo if proceſs of a court be unduly, 
ſerved. For theſe are but preparatories in the courſe of the 
ſuit ; but after the ſuit has had its effect, it would be hard, 
if ſuch an action ſhould be admitted. | 


Rayn, 336. | 
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Ane 


are condemned as forfeited by judgment of the court; and 
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nnd damages given upon the whole matter. 
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Ter. Trin. 73 Car. II. in Scaccario ; 


And for the variance betwixt the declaration and the in- = 
ſormation, there is no | queſtion, but that although there 1 Sd. 118, 
were a miſtake in the matter of ſact, and fufficient matter 119. elo. 

be found beſides, that this does not vitiate the declaration; 1 45. 

but in matter of record it is otherwiſ; and therefore if the 2 Ter. 85. 
action * here had been grounded upon the feizure only, all 1% f 6 5; 
had been well; but it is grounded upon the information, E · 196 
which is matter of record, as well as upon the ſeizure, and 

hereupon the doubt ariſes. An information tam quam, and Sos 
an information pro protectore only, vary. If the number or rv. 212, 
nature of the juſtices were miſtaken, it would have been a P 198. 
material variance, for it would not be the fame record. And Sid, 193. 
here/ is no averment or allegation by way of reference to the 

record; but it is in the intituling part of the declaration; 


** * 


Turner Baron. If judgment be given againſt a plaintiff pO 
upon the forgery of a bond in iſſue, he cannot have ſuch an | 


action; but here is no judgment given againſt any perſon, . 


Chief Baron. An action does not lie againſt a man that 
ſues for tythes that are not payable. Here are miſchiefs on 
both ſides, and the caſe is of great concernment. Et adjor- 
Afterwards Hardres argued pro deſendente. The firſt queſ- 
tion is whether an action lies at all, or no. The point is; 
an information is proſecuted here upon a ſeizure of goods, 
as uncuſtomed, and after proclamation here made the goods 
are condemned, according to the courſe of the court, 
whereby the goods are forfeited ; and then the party brings 
an action againſt the informer for falſly and malicioufly ſeiz- 
ing and exhibiting. this information; and I conceive the ac- 
tion lieth not. It is a rule in law, to which all the books 
agree, that an action upon the caſe or an action of conſpi- way accord. 


racy lies for a falſe and malicious proſecution, upon which ent. 2 Lev. 239. 

3 cet , | Yelv. 46. 
the plaintiff is acquited or ignoramus found; and the reaſon 1 Vent 1%; 18, 
is becauſe now it appears there was no canſe for it: the 1 Sand. 429. 
party that was moleſted being now by judgment of the court e e pi | 
or other due proceedings of law acquitted or diſcharged; the action lies 


and therefore the law aliows him recompence for ſuch unjuſt and ſhall be good | 
vexation, to prevent ſuch undue praQtces and proceedings. 14 JIE 
Herewithal the books agree, 9 Rep. 55. les Poulter's ae. conſpiracy the 
N. B. 114. 43 E. 3. 20. a. 27 E. 3. 80. N. B. 98, 116. <oxdunation 


But unleſs it were falſly and malicioully, conſpiracy lies not, m_—_—_ par fat 


35 H. 8. 14. 27 Af. 12. voy PI. Cor. 173. But if a man 1 Lev. 62, 126 
be proſecuted with all poſſible violence, and with apparent 9 * 56, 6. 


malice expreſſed in words or otherwiſe, yet if the profecu- | V d 
| 7 | tion 1 Jo. % ( 
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ion were for a juſt cauſe, and the party be condemned, ſuch 


- action lies not, for the law takes no notice of malice, where 
the cauſe of the proſecution is not falſe; as appears by the 


books cited; and it is like the caſe in 13 H. g. 16. Where 
an officer by virtue of; ſome legal proceſs arreſts me, or a 
® Þ i {ranger in caſe of fire p Il down my houſe, no action lies, 

P. 197 becauſe it is damnum abſque injuria. Now it appears in this 

LY caſe that upon a due courſe of proceeding judgment has 

been given for the forfeiture of theſe goods; fo that the 

SET en the information cannot now be ſaid to have been 

done falſely and maliciouſly, becauſe the judgment of the 
court has paſſed upon it againſt the plaintiff, and all judg= 
ments of courts are preſumed to be juſt, and given upon 
| $000 grounds, And though malice and an invention to cauſe 
the plaintiff to looſe his goods are alledged, yet if there be 
no falſehood in the caſe the action lies not; for theſe are 
but accidents and ingredients and acceſfory; they are not 
the ground and foundation of the ſuit : But the injuſtice and 
falſehood is a thing to be conſidered, which cannot be ob- 
| jecded after judgment, for theſe reaſons, _ 5 
5 1. If this were admitted, it would qpen à way to avoid 
and defeat the fruit of all judgments by a collateral way; 461 
all that has been recovered by the judgment might be reco- 
5 vered again in damages, if ſuch proceeding be allowed; 
Kut 185. 1 & 2 Ph. & Mar. Dyer 114. Vaux's caſe, He having an 
| office of one of the Philizers, was put out of it by the coum 
for abſence and farming it, and K#b/e put in his room; and 
no record made of Paux's diſcharge ; nor was he called toan-» 
ſwer for himſelf. And in an afiize he would have had this mat» 
ter examined over again; but it was not admitted, becauſe 
| it would draw in queſtion the proceeding of the court. 

1 3 Eliz. Dyer 201. The like in caſe of a judgment given up- 

= 127, 124» on inſpection of an infant. If a man be convicted for forge» 

73 EY ry of a deed, he cannot have an aQtion of trover for the 
deed ſo long as his conviction is in force. 5 1 
2. If this action were allowed, it would diſcourage and 
overthrow all proceedings of this nature; becauſe after 

judgment given for the informer, he would not be ſure that 
he was in peace, but would be. liable to be diſquieted by ano- 
ther action for malicious proſecution; and this would ben 
mean to prevent, if not to ſubvert all juſtice, which the law 
protects and advances ; eſpecially in theſe caſes, where the 

-, Infarmers get nothing to themſelves, If a man be Wn | 


x Lev. 169. 


£ 
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As Ms. Sas a 
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and acquitted, no action lies a 
the ſervice of the king and the common=-welllth ; and ſuch L, N. 135: 


quitted in t he ſuit or /gn2ramus 


found Pig Ju ? - * f 
that is laid to cienter falſe et malitieſe this action lies <aithout acquittal as well in caſes of ar- 


* cc ww ww „ 1 — ad 7” Leen ant * _—— 9 6 
* ” 


229. Vide Hab. 265. 1 Vent. 12. and after verdickt it ſhall be intended the acion was not brought 
in the proper court or not in the proper manner, 1 ent. 87. Hb. 267. & gurl. However 1 


< 2 felony, etc. Ante 195. Hob. 266. But quare where 


JC F "> nt 2 OO OE" 


_ conſiderations, viz. either the party was acquitted; or the 


with, that a plaintiff ſhall be admitted to ſue. for a falſe and x. 266; | 
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0 oft. the jodiQors, We 1 Feat. 24, 267. 
they are returned by due proceſs of law, to make enquiry, for Rayn. 180.Cmr. 


4 ; . Ie. 169.184 
2Qions would, have a tendency to the ſmothering of great 467. $14. 162, 
offences, N. B. 315: 22, All. 77. 27 Af. 2. Aſtef a cohvic- 163: Scene. ct. 
tion by a petty jury, and setion will he againſt no perfon ; fee. 8. s 
becauſe it would beget infinite vexation, and be an occafion ; 5,. g makes 
of much perjury ;. and of ſmothering offences; and perſons a Gfercace be- 
would be deterred from ſerving, the king, 27 | Aff. 12. Co. Ns 7 ico : 
racy and conſpiracy according to the writ formed in the regiſter, for in the late 
25 — the. Mg be gau tus or more, and the pl mi . been ao» 
found for him in indiò ment, and ſo is He. 267. to be intended. But 
Pot caſe in- nature — the writ may be agaiaſt cue, or if agalnſt moro ad one only be 
eg ſhall be given, Vent. 12, 18. 234. & gust. and upon all proſecution 


reſts, a&ions, indiftments, Cc. whether in the prefer court or nat, for the malice not the pro · 
ſecution is the giſt and cauſe of action. 1 Vent. 234. 1 Fo. 94. 3 Lev. 210, 211. & guet. Hob. a 1 
165. and no difference is between proſecution for felony and treaſon, ſa ĩt be found eee. ; 
80. 1 Jo. 95. In this caſe allo if the plaint or inditment on which the action is brought be not 

determined, it muſt come of the other ſide, and the not ſhewing it js helped by verdict. 1 Saad. 


believe ii & law may be as here in this caſe, for after judgment given, an action an the caſe is no 

oper remedy, which is certainly true in all ad ions where the 1. is found guilty as of forgery, 

| e proſecution is ſurreptitious as 

re, and without the parties knowledge, for if a man procures another to be excommunicated 

triliciouſly, an action hes for bim, 1 Lev. 293. 1 Sid. 463, ond why. not here where all the pro- 

ceeding was maliciqus and falſe and withgut che knowledge of the party concerned, unleſs by 
the proclamation, | 3 * Ee | 

| * P. 198 


12 Rep. 23. Cam. Steff. Paſch. 5 Jae, It lies not in caſe of 2 c. 357. 
treaſon, becauſe every man is under a particular obligation Late“ go. 
to difcover that ; and they would be diſcouraged to make * Bull. 270. 
diſcoveries if they were liable to actions ; and therefore for | 
cauſing one to be indicted of treaſon an aQion lies not, But reſolved 
though the party be acquitted, Lovet and Fauikney's caſe, ores 
Bulſtr. 2 Rep. 270. Cj VE HIT 


* 


ther caſe and 

piracy. | malic dit oh % go nd ed 
eanſpiracy lies for maliciouſſy inditing or conſpiring to indiſt of treaſon or felony, an 
1 Jar 93. reſolved ſuch action well lies, v. ib. 95- no difference between the caſe of felany and 
Eealon. Latch, 80. Same caſe and jadgment, 51 e 


All the fe cafts that have or can be cited, come under theſe 


matter coram non Judice ; or the proceedings and judgment Hob. 206. 
of the Jaw not controlled, but affirmed, as in the caſe of 2 

fecond executian ; or in acaſe of matters of fact, which are 
untrue, as in caſe of a ſuit againſt his own releaſe, and ſo 
found, But it does not appear by any caſe that J have met 


* 


malicious proſeention contrary to a judgment or matter of 
record, which affirms it to be true ; which is our caſe. 


* 


3dly, 
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Zdͤly. There is no precedent ſhewn of any ſuch action 
Igpe 2d E isthis, viz. The plaintiff declares 
that the defendant tam pro domino froteflore quam pro ſel p 
preferred this information; and the jury have found that the 
deſendant exhibited it pro-protetore only. Whether this va- 

| tiance be ſuch as that it ſhall not be ſaid to be the ſame in- 
formation. And I conceive it cannot be intended to be tbe 

| Tame, for theſe reaſons. 8 | by I AT” + 5 . 5 
I. Every man is preſumed to know his own caſe beſt. If 

2 man be bound to two, and one of them only ſue; or if. 
three men are bound, and the aQion brought againſt two 


1 . 34. only, in both cafes the action is naught, unleſs it appear io 


Telv. 211. 


* the court that the other perſon is dead, 28 H. 6. 3. 36 H. 5. 
2 Sid 11. 16. 6 E. 4.5. EY” FVV 

1. Sand. 299. 3 | P | | Ie 

1 7o. 303,' 394 It muſt come ofthe other ſide by all theſe authorities except 2 Sid. 12. 5 


In matters of record if there be any variance the law is 
yet more ſcrupulous. Judgnient in a quere impedit for Sir 
George Sherley Baronet, and in a writ of error he is called 
 _ Knight and Baronet ; and held that the record is not hereby 
3. 32. removed, Skerly verſus Under hil, Hob. 468. If a judgment 
2 Cr. 632, Were given before nine perſons, and the writ of error men- 
amendable. tion it to have been given before eight, it is not good, nor 
N. 328. is the record removed by it, Cro. 2 Rep. 254. So if a writ 
Yetv. 211,412. of error ſuppoſe the judgment to have been given coram the- 
Tt ſauraris & baronibus, and it was given coram baronibus only, 
it is naught, and does not remove the record, 28 H. 6. 11. 
b. 12. a. In error of a pleint ſuppoſed to be againſt two, 
| Which in truth was againſt three, of whom two were found 
Feb. 328, guilty and the other acquitted ; per curiam the record is not 
199 * hereby removed by reaſon of this variance, and the party 
was put to purchaſe another writ of error, Redgewin verſus 
Morgan, B. R. Paſch. 23 Car. Rot. 242 adjudged, P. 1649. 
Ne 11 A urit of error directed majori recordatori & aldermannis de 
1 8id i939, P acit, coramiiis; and in the return the recorder was omitted, 
2 Cr. 313, 134, this was held to be an ill certificate, Tom#ins verſus Jordan, 
7 , 7 Paſch. 24 Car. B. R.. By theſe caſes it appears plainly that 
Cert. 4 © incaſe of a record the certificate and return muſt agree with 
Style 131. the writ, orelſe that it is naught, Now here is a greater 
variance than in the caſes cited; for there the variance is 
| + cpa only in the numbers, additions, &c, of the perſons ; but 
Tale. — nere the variance is in the entituling part of the ſuit, which 
W is the intormation: For an information tam quam and an in- 
b. 38. f ; | ay g 7 
ſormation pro rege only, can never be intended to * the 
| 2 „ | ame 
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3 ſame information, no more than in the caſes. alledged the , 7... 8g. 
dend mentioned in the weit and that in dhe certificate or Zo. 355. 
return ean be intended the ſame. . 
2. Upon ſuch an iſſue as this, all the material parts of 2 Re. 303, 796 _ 
the declaration ought to be found, or it is againſt the plain- gti. 
tiff. If iſſue be taken upon a preſeription for common for 113. Te? 18 
beaſts Jevant and couchant upon a meſſuage, and fo man 
0 acres of land, ſo many of meadow and ſo many of paſture; 
ly and the jury find fewer of ſome and more of others, this is EAR 
. ſuch a variance as amounts to a failure of the iſſue, Micſiel , R. 03. 
| cintra Mortimer, Hob. Rep. 209. Iſſue taken whether W. 1 Lev. 14% »+ , 
S. knight granted; and found that W. S. eſquire granted; © 
this is againſt the pleader, Dyer 299. b. 300. Earl of Pem Latch. 169. 
broke, verſus Boſicck, Cro. Car. 173. Iſſue taken upon the 2 4. 48. 
n 1 1 Sid 10 
extent of a ſtatute, whether all the lands were ſee - ſimple or 3 C- "3 | 
not, and ſome were found to be entailed ; this was againſt 1 Cr. 114 2 
the pleader, Sir Jon Aſbburnham contra St. John, Cro. Jac. 1 J.. 446. | 
here the ground and molt material part of the declaration is Cre. Jac. . 


# 
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| the ſeizure and the information ; as to which the variance 1s <5: 4 
$ as great as tlie difference is betwixt an information tam quam | 
2 and an information for the king only. „ N 
: . Informations tam quam and Fro rege only, differ mate - Hab. 348. _ . 
; ally ; for after an information fam guam commenced the Agb. 3430 k 
f king cannot pardon nor releafſe it; nor can the attorney ge- 334- 3 . 

neral enter a-no/le proſequi to ſtave off the proſecution of the 555. . Py | 
| informer, becauſe in ſuch caſes he has gained an intereſt, oy. «r 4 K. = 
J which the king cannot deprive him of, 1 H. 7. 3. 37 H. 6. 4. 66. 4. 3 C | 
„ JJ 8 | Rt oe 

4-, 3. 12. 5 E. 4 3. : : | Variance be- 
; 4. The informations mentioned in the record of this caſe tween the d 
; ſhall not be preſumed to be the ſame, becauſe it is not ſound . and | 

t ther ye : 3 znr. Verdict is a paint 
f that they are the ſame; and there may be ſome other infor are ie ge 
= ? 3 OE | | | Mation ates, _ | 

R 2 i | : 89 5 not. 5 

. $4, $5, 117, 119. 2 R.. 703. o. between the plaint and count Is not vitious, haves > thi 
ls need not be ſo certainly expreſſed in the plaint—otherwiſe between the crit and c:unt, for 
1 yrit muſt be certain. 1 Vent. 6. 2 Lev. 86. Heb. 19, 38. Verdict helps. Hol. 249, 25. 
9 2 Cre. 654, Vide 2. Vent. 183, contra. But if it ean be proved the inſtructions were right ts 
, the curſitor, though he miſtake the name, county, or addition, it ſhall be amended, after ærrat 
t brought on that very cauſe, paying the plaintiff in error his coſts. 2 Vent. 46, 40, 50, 15%, 
h 173. 1 Feat. 21 N And no ſuch nicety as formerly, is obſerved in amending originals. 2 Lm. 
173=if that the fault be in a matter of fact only. 2 Vent. 49. Judicial writs are allo amended, 
r | according to the roll. 2 ent. 171, and the roll by the original writ. 1 Cre. 416, but if che 
is rall be wrong in a material part, no amendment can be. Hob. 90. 1 Je. 88. Now it is uſual, 
»s to take out an original, after judgment entered, and therefore if a man ſuffer judgment, by de- 
, fault, by reaſon of a miſtake in the original, he ſhall not have qyer of the origind, to forecloſe the 
h plaintiff from bringing a good one. 2 Vent. 154 Raym. 244. + Variance between the indenture 
"ug and the declaration, ſhall not vitiate after a verdict. Secus, on a demurrer. 1 Sid. 49. Tele. 
e for, 102. Ante 195. 1 Sand. 118, 119. Variance between the record and the writ of 
. tram in the name, addition, &c. vitiates for the record, ſhall not be ſuppoſed removed in ſoch 
* b > | . - ; cle, 


Re 


cafe. 1 8d. 104. Poſt. 200. & quot. Vide 2. Vent. 43 Cura the latter learni 
it ſhall n 


between the ples roll and niſi prius roll, makes che nifi prius and a 


. * P. 200 * nation, beſides this found by the Jury, which agrees with 
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be in the record and none in the writ of error, ot hurt, 1 Sid. 104. Vid. 2 Vent. 49. 
Variaace- not very material between the feire-farias and the record ſhall net vitiate 1 Sid} "115, ' 
Heb. 209. Variance though material ma 

ance between the declaration and the inf 


be helped, by conſens of che parties. 1 Sid. 19 Vari. 
rmation, as here is not ane: Rayn, ariance 
i 1 proceedin 


85. 
Raym 58. J. . 302. Diff ſtatote of Feofapir 16 & 15 Car. 2 ch 5 27 — 
aym, 58, J. 1 Jo. 302. Difference Vide ſtatote r 1 1 Car. 2 ch. 8. in Raym. 396, 
hat variances are helped by it. uide 17, 16 Car. 2, ch. 12. in ireland, Variance between the: 
Jeaic and information. Hab. 272. Variance between the court and the wenire facias, Hob 246, 
between the count and obligation, Heb, 249. Variance from the regiſter. Hab. 282. between roll/ 
and writ, Telv. 69, Wenire et diſtringas have the ſame date. . co 64. Variance between libel 


and ſuggeſtion. Telv. 79. Variance in thi name or addition, vitistes 109, 120. Variance between 


ehe bill and roll in B. R. may be amended according to the roll after error brought. Yelp 165. 
Varjaace between the declaration and the return of the ſheriff, 1 Fo. 357 betwen the vere and 


. miſt peius, vitiates. Telv. 10g. Between the writ and declaration in matter of inducement wan 


vitiates not for no neceility of inducement in a writ. 1 Fo. 144. Variance between the. record 
recited and the declaration that recites it. 2 Cro. 32. Between the roll and vere amended. 2 Cre, 
64 Variance between the concord and dedinuys priefliatem ta a fine. 2 Cro, 77, 78. Variance in 
Judicial proceſs not amendable nor aided, where no conſtruftion can make it right, where it is 


the firſt proceſs. 2 Cre. 89. Variance between the iſt. and ad. declaration in the {ame action. 


2 Cre.By, 90. Variance between the writ and count in the ſum ſet down for damages, vitiates 


not, but the plaintiff ſhall only recover the damages in the writ. 2 Cre. 128. Variance between 


the mein proceſs, and the writ in the ſum is not error, Seces in the nature of the action, as here 
the writ is of debt for 430 l. and the plurigs capi ar for 40 1. but if it had been in Nacite cove 
wenl7onis or afſumpticn;s al 72 variant, I incline it was bad. 2 Cro. 311, ariance in the ſtyle of 
the court vitigtes, qguere 2 Cre, 313. Variance between the obligation and the dectaration viciom, 


| 85 Where he declares on a debt Slum upon requeſt, and the obligation is at « day certain. a Cre. 
3816. Variance between the leaſe and the declargtion in a matter that the law unphes ſhall not 


vitiate. 2 Cre. 328. Variance between the declaration and the bill filed, yet the bill was amended. 


by the paper book by which it was engraſſed. 4 Cro. 365. the word predict, helps variances. 2 Crs, 


369. Variance ig che name where vicious. 2 Crv. 425. between the declaration and original. 
4 C. 479. Variance in the place of delivery. 2 Cre. 578, Between the writ aud roll. 1 Cre, 
416. ia the ſtyle of the court no error. 1 Cre. SK: | 5 


U 


the declaration, foi ought appears ta the court to the con- 
trary. =, . 5 5 ö 1 


ir che eurktorm In error of a judgment, in debt or ejed ment, if upon 


hw _ _ alledging diminution, an original be certified which varies in 

8 * 4 \ . 8. U . ' AY , ri. 
ſhall amend term, county or name, it ſhall not be intended to be the ori- 
which could net ginal in that action, unleſs it be expreſsly certified to be ſo; 


* but it ſhall. be preſumed that there is ſome other original to 


tween the dec - Warrant thoſe proceedings, Cro. I Rep. 272, 28 t. 2 Cro. 
ration nee 185, 479, 654, 674. For ſhall theſe inforraations hs pre 


2 Vent. 46, * ſumed to be the ſame. 


55, 152, 173. 


Kaym 38 3. So writs Judicial fhafl be awarded according to the roll 12 Feut 171. Yolo. 10g. , Jo. 


30g. 2 Cr. 655. 1 Vent. 6. 1 Sid. 109. 423. Hab. 251. a 


1 Sand. 317. Obj. The miſtake is only by way of recital, and not of ſyb- 


| lance, | CE, 
-  Refp. It is not fo, but is as expreſs averment as 2nj 
other part of the declaration, . 8 


ob. 
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Od. There is Cuffixient mater found beſides, and then was 


riance hurts not. 


Reſp, The aQion bete i is grounded. an's Movotimeticions 


eiſure and information, ſo that all is material 3 and not like 
to the caſe of an aRion far words, where part of the words 


are actionable, and part not; or where ſufficient words ane 
found to maintain the aQion, and more than is laid, or more 


than needed: but nt ip not ſo here, one port deing matter of 
fad, and the "other matter of record, and * action groun- 


. ed upon both, 


Obj. Another information: was pleaded, 3 in the 
C. B. 28 Apr. which ought to have been the 2h of Apr. 
this variance did not vititate the plea, Hob. 292. Farry's caſe. 

Reſp. True, becauſe it was of the ſame term, which 


| but one day in the ę 77 e of the law. 


Obj. The plainti 


in this action bad no notice of the Solty 
nor Was ty to it. 


2 Ke. | 
177 


Reſp. The ſeiſure and proclamation was ſufficient notices  _ 


and the ſeizer could not make him a Party becauſe he could 
not know: who he was. 
Afterwards in Hill. Term 14 and 1 's Ear, I Judgrnent © 
Hog giyen for the eee my h AY <apiont Her 
illam 


Tamer vos Sir Georg Been. 


a bilf to diſcover upon what confiderarien 4 bond's was 
Pom that had been aſſigned to the king as a debt in aid; 
the court held that a man was not bound to diſcover the con- 
fideration of a bond, which implies in itſelf a conformations 
mn fo ru An faid it had dern ruled 1 in e 


Nie Attarney Generel vb — 2 ER 
N a biſt to diſcoyer what goods he had ne ths.” 


ay double cuftom, as for the goods of Aliens, which he 


nalty enſued thereupon, the goods being loi feited by the a& 
of Tunnage and Poundage; and the Attorney eneral, 
when he has had a diſcovery; may relinquiſh. this bill, and 
begin ae novo for the penalty, and 4 not bound by the afſe- 
gation of the bill; to hic 15 was anſwered, Fhat {Ah Attor- 
ve) General waiting the N might ſue for the duty 


ry to the new ad of navigation, for which he ought to 


had not paid; it was likewife alledged that the Attorney Ge- 
neral would no roſerute for the forfeiture ; but for the du- 
ty only: To this bill there was a demurrer, becauſe a 18 145. 


_ 


WH 
* P. 20 


6 Ce. to. . 


2 F. 202 


1 


5 — 


— 


* % 


—_ F 


Ter. Mich. 13 Car. II. in Scaccatio? 


bys bill of diſcovery; us well as in caſe, when the plaintiff 


in a bill for tithes demands no more than the ſingle value: 


and that aſter the Attorney General had informed upon a 


penal law, no other could. And the court inclined'to this 
opinion; ſed adjornatur. Vid. Micoe's caſe ſupra, Termim 


Hill. Anno Dom. 1658. 


The Attorney General verſus Sir Edward Barkham. 
2B 72% 3 BEI 4 be 2 | 75 4% 0 n et 
N a bill of reviver, upon a bill of reviver, there was 2 
demurrer to it, and the queſtion was, whether it would 
lie or not? And 7 Rep. Kenne's cafe, and Robinſon's caſe, 


| Cro: 2 Rep. 186; being cited in point that it lies not, and 


divers preſidents being cited out of chancery that it does lie; 


the court in regard of the difficulty and conſequence of the 
_ eaſe, adjourned it till preſidents were ſearched; but the 


Chief Baron ſeemed to be clearly of opinion, that it lies, 
and that it is not fike a bill of review, or an action per 
Fourney's accounts B 

Afterwards in Michaelmas term the court agreed that it 
well lies, upon reading two preſidents in point in the court 
of Chancery, eſpeciatly in caſe of death; as here two ſeve- 


ral defendants died one after another; but if one be named 
defendant in the original bill, who is yet alive, he ought not 


to be named in the bill of reviver, becauſe the ſuit never 
abated guoad him; but if he named in the bill of reviver 
* only, there he may be named in every bill of reviver after- 
ward, becauſe he was not named a defendant in the original 
bill; fed adjarnatur ; and afterwards in Hill. Term 13 & 14 
Car. 2. a plea was put in, that before the firſt information 


_ "exhibited, the lands were granted over in fee, and the gran- 


tee not made a party to the information ; and of this the 
court doubted.; et adjornatur,, 


Sir William Waller and his Wife verſus Farmor. 


: N an Eneliſh bill for tithes, modus decinandi was in Hye, 
4 and a trial awarded by the tourt ad informandam conſcien- 


. Buſbell's caſe tiam in the county of Oxford; and. after a verdiẽt againſt 


in Vaugh, 135, 


the plaintiff, and againſt the directions of the court to the 
jury, as appears by affidavit, it was now moved to have a 
trial at bar, becauſe the plaintiff was a,counſe!lor at law; Jed 
non alecatur, becauſe here the matter of the iſſue is local, 
and not tranſitory ; then a trial was prayed-to be. awarded 
in an adjoining county, by reaſom of the great power and 
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influence that the defendant had in Oxfordſhire ; and upon inne 
. f 14 12 * . ; : . * Em. 0% 
this the matter was adjourned ; but afterwards à new 'trial'Raymad 184. - 
was granted in Oxfordſhire, and another verdict againſt the. 2 131. 
plaintiff upon that trial to. e ee e «al 


— 


be Termino Sancti Michaelis Anno # P. 2 


13 Car. II. Regis. In Scaccario. 


1. 


3 


Thomas Lewes Ef; verſus Roberts - 


— 
- 


crew brought the late king to death; the words were 


Arc. upon the caſe for theſe words, viz, you and your 
poken at an election of Knights of the Shire to ſerve in par- 


lament. After a verdict found for the plaintiff, and 200 J. 
damages, it was now moved for the defendant in arreſt of 
judgment, that the words are not actionable; for. that they 


ought to be taken in mitiori ſenſu, and they may be under- 4 Co 13. «: 

14. 4. f 
1 Sid. 131, 13 
1 Zev. 97. 


ſtood, that he attended the king to his death: but per curiam 
the words ſound in ſcandal; and in common acceptation' 


and conſtroQion they amount to this, that the plaintiff put 


the king to death, or had a hand in his death. 


4 


Breamer verſus Thornton & alios. 


N a bill for tithes for the year 1660. The defendants 
by their anſwer ſet forth an agreement made ten years 


ago between the plaintiff and the defendants, and other the 


pariſhioners of the ſaid pariſh, to take 2 s. 6d. in the. pound 


for every pound rent of land, within the pariſh, as long as 


they ſhould live together, and he continue parſon, and that 
they had conſtantly paid it accordingly, and that by the ſaid 
agreement the payment was to be made upon the iſt day o 


(1) 


WO. 


May, and the 1ſt day of November yearly ; and it appeared 2% 94; 


that the plaintiff had not given notice that he retracted the 
faid agreement, or diſſented from it, after the 1ſt day of May, 


14 2 Cr. 136. 668, ent. 1 


Hob. 176, & 
quot. accord. but 
if the agreement 


were for years only it ould bind without deed che parſan. 1 Lev. 24. Yelv, 94. Rayme 
| 1650. And 


Jon, being by parol, but it will excuſe the pariſhioners of the 
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2660. And ger curiam this agreement will not bind the par- 


| 4 penalties and damages given by the ſtatute of 2 Ed. 6, and 
1 from coſts till notice given of his diſſent from the agreement; 
. Lit. ss. a. l. and that notice given aſter payment becomes due, is too late; 


2 J. 5. 
Foto. 74. 


P. 204 


not have ſown. them at all ; 


and that it is too late if given after the lands ate manured 
and ſowed, becauſe perhaps if n6tice had been given before, 
* he would not have been at ſo great charge upon them, or 

251 the court defired the par- 


ties to agree. A adjornatur. | A Pry 
| Savory againſt the Attorney General. 85 


tiff being an accountant, and pardoned by the general 
act of pardan, had within the time limited by the act, and 
before notice of the act accounted for 7ool. and given bond 
to pay it; againſt which bond he now prayed relief, becauſe 
his account was pardoned by the act of indemnity : but the 
court doubted of that, becauſe though the account be par- 
doned, yet the bond is not, if it had been given before the a 
took place, by an expreſs proviſo in the act: beſides, this 
band changes the matter of account into another nature, 
and amounts to payment; in which cafe there would have 


| been no reſtitution : and no man ſhall be intended to be ig - 


norant, of the act; and it ſhall be retted his own folly to give 


bond for a debt that was deſtroyed. Sed adjarnatur. 


tobe put into writing in his life-time, that his meſunges 


Afterwards the plaintiff obtained a warrant from the king, 


under the privy ſignet, for a decree by confeſſion ; but the 


1 


court would not allow of it, unleſs it were under the privy 
ſeal, &c. BE, 4 : 5 4 


Gwilliams & af verſus Rowel & aP 5 þ 


TPON a bill in equity the caſe was, that the fathe 
of the defendant Rowe), gave inſiruCtions for his w 


a. 


and lands ſhould be ſold by one Hou and another, for pay- 


ment of his debts/ and legacies, and made other perſons 
erxecutors, and died, without making any other publication 


1. 361. 


of his will : one of the truſtees for the ſale of his houſes 
and lands died; and now the ſurvivor and the heir. wers 
compelled to ſell, becauſe the lands were tied with a traſt 


which will furvive in equity, vide Dyer 351, to this purpoſe = 


vids Co. Inſt. 112. b. 113. a. 


i 


1 Cr. 382, & guy. Dyer177. a. 210. 4. : | . Meric j 
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tiff had agreed with two of the defendants to pave 


: their Nreets in Putney; and they on the behalf ef the pariſh _ 
agreed to pay him for them, which agreement was put into 


writing, and remains in the hands of the defendant I ymond- 


Ad. The work was done according to the agreement, and 
| It came to 3601. and for ſatisfaction the plaintiff preferred 


his bill againſt them, with whom he had agreed, an 
againſt others of the pariſh, who had agreed with the under- 
takers for the pariſh to pay their ſhares ! And per curiam the 


aintiff muſt have relief againſt the undertakers, eſpecially 


in this cafe, becauſe the written agreement, which is .his 


evidence, is in the bands of one of the deſendants ; and the 
undertakers muſt take their remedy againſt the reſt of the 


pariſh. . 


| Thomas Vere Deputy Aulnager and Collottor of the 


pon a bill in equity the caſe was thus, viz: The Plyin- 
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(5s). 


Subfidy of Aulnage by information tam quam, &c, 


_ Plaintif, John Sampſon, Thomas Foſter "and 
James © * Defendants, 8 


Wien tee ee forth, that che informer beg p 
I the Gift day of ORober laſt, paſt, and the time of 


exhibiting the information at the pariſh of St. Michael Baſſte 


| ſhaw, in the ward of Baſſiſhaw, London, did ſeize, as forfeit» 
ed, n cloth called a double bays, and one. cloth called a ſingle 
bays, as goods of perſons unknown, becauſe the faid goods 


being made and wrought to ſell and utter, were put to ſale 
before the mark of maker, and the ſeal of lead were 
put thereto, in which the true and juſt length thereof is to be 
contained, to be found hy the buyer by due probation, and 
before they were ſealed by the aulnager. of the 


where they were made, and the ſeal of the colleQor of the 


ſubbdy,-contrary to the form of the ſatute; whereupon the 


Plaintiff deſi res the advice af the court, and that they may 


remain ſorfeited, aud one halt thereof be to himſolf. 


Saen claims property of one ſingle bays, and demurs. 
Faſier of a double bays, and demurs. The third 2 | 
2 9 e 0 


(6). 


e 


Ter. Faſch. 13. Car: II. in "Sear 


* + 


. e e s 
Hardres pro Querente. The point of this cafe is the great 


ventilated queſtion concerning the duty of aulnage, pay- 


able to the king, for the new draperies ; and it is of great 
concern and conſequence ; the property of the ſubject be- 
ing on one ſide, and the revenue of the crown-on the other. 


Sis, things are to be conſidered in this caſe. 1 How the 
law ſtands upon the expreſs words, and penning of ſeveral 


ſtatute laws concerning this matter. 2. What conſtruftion 


ought to be made by the rules of law, without offering any 


violence or injury to the words, upon theſe, ſeveral ſtatute 
laws. 3. For what reaſons new draperies made from time 


to time ſince the enacting of theſe laws, ſhall be drawn 


within the compaſs of them. 4. How other laws of the like 
nature have been expounded. 5. What objections may be 


made, and anſwers given in the caſe. And 6, What preſi· | 


dents and authorities there are in the caſe. 


For better order and method ſake, I will be in with a 


ſhort recital of ſuch ſtatutes as conduce to the caſe que: 


n 


tures, for the releaſing of thoſe forfeitures in eaſe of the k 
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of ſingle bay, and demurs likewiſe, The plaintiff joins in 


irects 


Sp, 2, Power is, given. ta put to: ſale, all Ker/eag. (then | 
and J 1250 or 


hed 
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breadth, paying the ſubſidy and aulnagę after the rate afore- 


faid,. which is an expreſs, full. and. clear. law: for the duty to 
be paid for. all manner of cloths, without exception or. re- 
ſtraint. The 14th of H. 6. cap. g. was,made to explain the 
word (cloth) in the ſtatutes of 7 H. 4. cap. 10. and 11 f. 
4 cap, 6. and enacts, that they ſhall not extend to Streighis 
made, or to be made; but it goes farther, having ſpecial 


o 


oft ard to the duty, without impeachment, of any the king's 
c 


— 


made Net, Kendal-clath; Cæventry-ſroeæe and Ceguure are 


exempted. from all manner of ſubſidies for three years, ex- 


cept aulbage, by which it is plain, that without ſuch an ex- 
ception they would have been liable; and there is no law, 
but that of 27 Ed. 3, cap, 4. which gives any certain duty to 


the king, except for Ares; and therefore that law is to be 


looked as the rule and ſquare for all. The 8th of Eliz. cap. 


2, reciting, that divers Lapcoſþire cottant, freezes and rug, 


bad been ſold without the aulnagers ſeal. ſet to them, in de- 


ceit of the aulnager af. his aceuſtomable fee ; and therefore 
enaQs, that none ſhall be ſold before the aulnagers ſeal be 
ſet to them; by which law the parliament admits, that the 
duty of aulnage is due for new draperies, without any party. 


cular laws being made concerning them, 


So that upon peruſal of all thefe laws, it appears that the 


duty of aulnage was always admitted, and never diſputed | 


according to the proportion of 27 Fd. 3, cap. 4 and 17 R. 
2. cap. 2. ſo that in truth the proper queſtion now to be 


ers, or of the duty of aulnage,, cuſtoms, or other dues, - 
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made, is, what proportion ſuch new draperies ought to hs: = 


rather than whether they ſhall pay at all or no: but the queſ 


tian concerning the proportion is not now in diſpute, nor da 


the defendants raiſe any queſtion-concerning it. „ 
The fecond conſideration is, admitting there may be ſomg 


4 
e 


doubt concerning the duty being due or. not, whether it be 


not within the meaning, though not within the words of the 4 c% 4, „ 


law? for the clearing of which, I ſhall take for a ground 
what is laid down in 3 Rep. Heydon's caſe, that it is the of- 
hee of an expoſitor, to ſuppreſs ſubtle inventions, and eva- 5 
ſions pro Bono pri uato, and id add force and life to the remedy 


” 


rovided according to tit true intention of the law-makery, 


Upon this ground it is there reſalved, that copyhold eſtateg 


are within 31 H. 8. Of diſſolution of, &c. agaioft doubling 


of eſtates, one upon another, before the diſſolution, becauſe 


there is the ſame ms them, that there is in 


other 
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E468 - | Ter. Mich. 13 Car. II. in Scaccario. | 
©  , ther lands, 2 and 5 Eliz. Dyer 219. upon the ſtatute of 32 
E. 8. cap. 33. which enaQs, that diſſeiſins with force ſhall 
not toll entries; that it extends to diſſeiſins without force; 
11 Rep. 736. Magdalen-callege caſe upon the 13 Eliz. e: 10, 
to prevent leaſes made for more than 21 years or three lives; 
whereas 18 Eliz. cap. 2. confirms all leaſes made to the 
eueen, though for a ſonger time; yet if a leaſe were made 
to the queen colourably, and to make her a conduit pipe only 
to transfer the intereſt to another; ſuch leaſe is not con- 
Co. Lie. 382, 3. flirmed, for it is a ſubtile invention to creep out pf the law: 
4. 4, l, 5. 5. To here the ſubtile invention of an artiſt muſt not be permit- 
„tech elude the las... 5 
40. 4. 4 b. & Plow. Com. 82. There it is ſaid by Saunders juſtice, that 
Ro. though a ſtatute give a penalty, (which is ſtronger than this 
+. caſe, for here is but a recompence given,) yet things that 
"4 are not within the words ſhall be taken within the equity; 
for that the words are but the image of the law; the life 
and ſoul whereof reſts in the minds of the expoſitors. 
Plow. Com. 205. b. Stradling and Morgan's caſe, the in- 
tention of the makers of the law, is the ſure rule of inter- 
| preting a law, which the judges muſt colle& ſometimes 
2 from the occaſion and neceſſity of enacting it; ſometimes 
from the words themſelves, and ſometimes from foreign cir- 
cumſtances; and the intention of the law makers muſt be 
taken according to what is conſonant to reaſon and diſcre- 
R „ ß e ee es on 
Plow. Com. 248. Lord Berkley's caſe, what is taken to be 
within the intention of an ad, though not comprehended 
within the preciſe words of it, is equivalent to what is within 
| the expreſs words, and as ſtrong, e of Fen 
1 | Plow, Com. 363. a. Stowel and Zouche's caſe, every law 
iq © conſiſts of two parts, the words and the ſenſe: theſe two 
make up the law; and it is the office of an expoſitor to put 
ſuch a ſenſe upon the letter as is conſonant to equity and 
nghtreaten: i F 
Plow. Com. 465. a. Eiſton and Stud's caſe, it is not the 
Words, but the ſenſe. that makes the law); the letter is but 
the body, the ſenſe is the ſoul and life of it; the word is but 
the ſhell, the ſenſe is the kernel. JJ uw 140 
| Thid. fol. 466. b. 467. a. That equity muſt of neceſſity 
take place in expoſition of all laws and equity makes no dif- 
. ference betwixt penal laws and others; and that the beſt way 
to expound a law, is to conſider what anſwer in all probability 
the law-makers would have given to ſuch or ſuch a queſtion 
propoſed to them: and without queſtion in this caſe of our 
| * ö ee „%% LEG IF bs rg . their 
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Ter. Mich. 13 Car. II. in Scaccario: 20 ñ | 
1 their anſwer would have been, that a propori ĩonable duty of, 2 by 
 aulnage ſhould be paid for ſuch new draperies, with reſpect 
to the kind and quality of them. oo 
3dly. The third thing to be conſidered is, for what rea- bg 
ſon ſuch new draperies ought to pay ſuch a duty 
The firſt reaſon is drawn from the round and reaſon of 
making theſe laws, which. (as. appears by Co. Mag. Chart, 
p. 606.) was by reaſon of a record there cited out of 24 Ed. 


; 3. Excheq. Rot. 13. That / a great part of the wool 
of the nation was converted into cloth, and cuſtom. | 
being due for wool of common right, and it being an inheri- Feug?. 161. 

f | 5 AY bs SHAEE 162, 163. conf, 
| _ © » gndfhewsthe cuſtom. of wool, was granted to E. the 1ſt. in the 3d vear of his reign. = 
tance in the crown, and not due by grant or benevolence, Pet 214. 

; as appears by 1 Eliz. Dyer 165, Sir Joh Davies Rep. 8. 

i b. 31 H. 8. Dyer 43. 1 Mar. Dyer 92. and 9 H. 6. 12. for 

| that reaſon. the king departing with his own proper right F- 
* and inheritance, which by that means was diminithed, the 

5 lau gave him a perdurable duty in lieu of it; which reaſon 

N holds here in proportion for the expence of wool. in ſuch 


" new draperies 3 and the reaſon is the ſame in all exchanges. 


* and warranties for a recovery in proportion, and of the writ 

de of contributiqn betwixt jointenants, F. N B. 163. & per 

11 Bracton lib. 1. cap. 4. Æguitas eſt rerum convenient ia, que pa. 

5 ribus in cauſis paria jura deſiderat. And the law oi equality 

be and proportion, is the moſt equal and juſt law, and of A 

ed fonant jo wenns - Oe Se” 

in The ſecond reaſon is grounded upon the words of the ſta- | 

tute of 27 Ed. 3. cap. 4. eſpecially upon the ſtatute of 17 R 

aw 2. cap. 2. by the firſt ot theſe a releaſe as it were is given by 

60 the king upon condition to have in lieu ſuch a duty upon 

put the conſumption of wool in manufacture; in which the | 

and quality of the then preſent manufacture was not conſidera» 75 

ble; but the expence of wool which occaſioned it: and the 

the words of 17 R. 2. are expreſs for all cloths in proportion. | | 

but The Grit law ot 27 Ed. 3. and the reaſon of it is ſupported | 

but by another like caſe ; as that of 10 Ed. 4. Taltarum's caſe to{Ci 46.6. l 
of common recoveries, notwithſtauding the ſtatute de donis. 

7 conditionalibus, by reaſon of the reciprocal benefit by recom- 

gil. bence in value. 5 | 

way 44 Fd. 3. 2. Ofavian Liumbard's caſe, if a tenant in tail 28. 94, 

bility grant a rent-charge in conſideration of a releaſe, which cor- T ew. 

ion roborates his tit le; this rent ſhall bind the iſſue in tail; ſoa a 

our WM rrant with aſſets binds an eſtate tail: and by the ſame 

their R | : 


P 2 ks reaſon 


{ 


things not in 


| Ter. Mich. 14 Car- II. in Scabcatlet | 
fenſog here, where there is not only a recompence i 
lue, but a direct poſitive law for all cloths in proportion; 


40. 4. 3. 


hy 


* wh” So 
CI 454 
3 : 
85 3 
8 


this duty muſt be paid for theſe new draperies. 


: 
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| fatisiaQion'for paſſing there. 


* ply. There being herethe ſame loſs to the king; ant the 
ſame charge and duty to the officer,” the ſame duty muſt by 
paid, 14 Ed. 3. Bar. 257. 17 H. 4. 14. b. If 4 man repait 
a bridge or a'cauſeway, he may by law require a reaſonable 


5 Rep. The ctiamberlain of London's cafe,” A pon ZN 


| demanded for every cloth that came to be fold. at Black- 
well. Hall for the view and ſearch of it there; this was held 


s good demand by the common law, becauſe it tended} to 


pftevent frauds and falfities,” and the ſubject had a benefit by 


| It, and ſo he has here by the duty of zunge. 


Rayn, 294% | 15 
| - there given for the encreiſe of the penalty given in Eduard 


Vas fallen, and ther 


7 


8 Rep. 124. b. The city of London's caſe, A reaſon i 


the' fourth's time, to iN diz. becauſe the value of money . 
nd therefore the penalty was advanced. in pro- 
portion, and that was fard to be pro bono publica; fo here; 


th is pro bono publics, and pro rege, and therefore ſuch an 
See ought to be made 4s may be for the ddvance of 


| Cs. 4. 


of Ge. concerning waſle; extends to a tenant for half 8 yeat. 


Fßet have been extended to other things in owel miiſchief. 
4 fc of the tenancy, he ſhall hold pro particula Ilia /+ 


Somes up to our caſe, Dock. and Stud. 99. Plow. Com. 53 
b. by the ſtatute of 4 H. J. cap. 17. The heir of ch 


ffuKion ; 28 4 Rep. Vernoi's caſe, the flatute of 27 H. . 
| been conſtrued to extend to other cafes than thoſe expreſſed 


The 4th conſideration ſhall be how other like laws have 
been expotinded; without offefing violence to then. 
1. The words of ſome ſtatutes have been enlarged by con- 


of jointutes, which abridges the common law has always 


in the letter of tine a8: ſo 5 H. 5.6. 12 H. 4. a. and Li. 
ſekt. 30. the ſtatute de doriy extends to other eſtates tail than 
dre mentioned in the law itſelf, N. B. 60. n. The ſtatute 


2. Stdtates that mention one thing only 16 be refotmed, 
© Plow. Coin. 10. a. Fizzfſus caſe, and B2. Partridge's calt. 


The ſtatüte of Weſtin. 3. cap. 2. de quia emptores, terrarun, 
which endQs; that upon alienation made by the tenant of 


vatititatem2err, has been conſtrued of the quality and value, 
nd not of the quantity 3 the value and not the extent of the 
ground being the meaning and intent of the Jaw; which 
. 
of 
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Ter. Mich. 13 Car: H. in Scaccaris? 
by knights fervice ſnall be in ward, no will being by him 
2 yet if a will be declared hy him, a SAT bios 
a deviſe-in tail, this is adjudged to be within the equity 
of the law, which was made to. prevent and ſuppreſs deviſes 
made to defraud lords of their wardſhips 3 and the fame ' | 
* reaſon is here to prevent new inventions in deceit- of the * P. 21 _ 
king. d Eg Ty nr 
" 3 By the rules of expounding laws afore - mentioned, a 
later law has been held to be within the equity of a prece- 
dent one, 21 Ed. 3. 21. b. Plow. Com. 127. a. Buckiey's 
eaſe. The, ſtatute of act Burne/ made in the 13th year ot Edu. 
1. That in caſe of an extent upon a ſtatute-merchant, if the 


- 


extenders value the goods too high, they ſhall take them 

themſelves at the price, and ſatisfy the creditors, is taken to 

be within the equity of the ſtatute de mercatoribus made 11 Kk. 
1. though there are no ſuch words in the ſtatute, but the 

reaſon; is. the ſame. — © © © „ 
The ſtatute of 12 H. 7. cap. 19. Stamf. Prerog. Regis 96. 
The ſtatute of 4 H. 7. cap. 17. which gives the wardſhip of 

lands in uſe, is expounded by the ſtatute de Prerog. Regis, 

which gives the king the wardſhip by priority, where. there 

i a tenure. of himſeſf and a ſubject. _ „ 
Upon the ſame reaſon draperies newly invented ſhall be 
taken within the equity of other and former draperies for the 
Eing's advantage. N „„ 

| 4- Things conſtituted de nopo, have often heen conſtrued 


r « nw AP AY RU 


bd 
_w- 


to be within the meaning of former laws, © © 
12 Elz. Dyer 288. b. The biſhop, of Hur gars caſe, if a 


man have forfeitures for treaſon within ſuch a preginA, a 
a new treaſon be made by act of parliament, . | 
the forfeitures for ber ans 0 . R . 
1 12H, . 19. and: o. par iament 40. " ws note is | ade 
upon it, hin if a thing be made felony by ſtatute, the king 
ſhall have annum, diem & vaſtum, without any words in the 
3A to give it bim; but by his prerogative, juſt as he has in 
caſes of felony at'the.common,law. © © © 
Plow, Com. 467. By 4 Ed. 3. treſpaſs,is given to an.exe- 
if eutor de bonis aſportatis in vita teſtatoris; this law extends 
in WH fs an adminiſtrator, conſtituted by the ſtatute, of 31 Ed. 3. 
on afro beter on To Ie ot Goh 
| the ſame ground · of reaſon the king in this caſe 


KI Tir 4 Rs 


Upon T 0 
| - ought have his duty of aulnage. | 3 
5 3. Expoſitions of laws have been ſo made, as to meet 
ich WY Vik all fuch inventions as have been ſet on foot to, defraud 


de ling of his du. a 
53 8 | "=; - 


1. Mich. 15 Cur Vn. in Beccomie: 


1 Patch. e in n ] The attorney-general Sk 2 
Shirt. Upon an information for priſage, it was there held by 
the court, that to import 9'tons only is fraud apparent; and 
that the law. would extend to leffer quantities, i i ſtaud were 
You 5 diſcovered ; and that the king ſhould have his duty of priſage, 
<> P. 212, * thoueh there were hut 9 tons. Here the king will elſe 1000 
his duty by theſe new draperies, which are invented from day 
io day; for if wool were not To wrought and vended, there 
- would be more old draperies wrought off 3 of which no doub 
is to be made. 
Now if care ought to be taken to prevent: -fubiile era⸗ 
0 and inventions; and if laws ought to be fo expounded, 
28 to advance the remedy and ſuppreſs the miſchief, accord - 
ing to the rules before cited, then without queſtion theſe 
new draperies ought to pay a proportionable. duty” of ak 
nage, with old draperies. | 
The 5th conſideration ſhall be to anſwer ſuch objeRtion 
zs have been made againſt this doQtrine. © _ 
1. Obj. The ſtatute of 27 Ed. 3. extends only to broad 
cloth and half cloths, and forbids the taking of the duty for 
leſſer draperies. 
Reſp. That fatute limits the fees of the 1 to broad 
cloths, &c. but not the duty payable to the king, becauſe 
in other draperies the aulnager was at no trouble, nor took 
any pains, and therefore was to have no fee. But 2dly, the 
<loths mentioned in the ſtatute, were the only cloths in 
uſe when the ſtatnte was made; and that is the reaſon why 
they are particularly mentioned; but chat does not Sachen 
0 other caſes. | 
. Obj. This is a new tax, and cannot be aſſeſſed but 728 
of a eee 
Reſp. I agree it to be a new tax; but the n is, | 
whether our caſe be not within the meaning and e of | 
"Ine aQ of parliament? _ 
3. Obj. The act of 27 Ed. 3. has a retroſpeAl to 2 Ed. 4. 
c. 14. and to 25 Ed. 3. cap. 1. where the length and breadth 
of cloths are ſet forth; and therefore ſhall not extend to 
any others. . 
Reſp. That is n miſtake; ; for liberty" i is given to make 
Shade of any length and breadth paying the king his duty; 
but fees to the aulnager are digen in ſome particular 
caſes only, which is a fall anſwer to this objection. Beſides 
the occaſion of this law was the great conſumption of wool, 
by converting it into draperies; for which wooll-cuſtom was 
paid jn caſe of tranſportation, Vide Co. Mag. Chart. 605. 
& jar. de nn 29, 30. | 
4 Obj. 


aun 36. 


5 


rer Mich. 45 055 I. in Scaccari? 25 


hag 50. 3. esp. 8. The aulnagers duty not payable 
2 * frize, and other draperies. there mentioned, becaul e not 8 
ofthe length. and breath &c. | ' 8 
I Reſp. That Jaw extends only to Iriſh wares, which were # P. 21323 
pot within the meaning of 27 Ed. 3, that law being. made 5 
only in reſpect of the loſs the king ſuſtained by working 
: Engliſh wool, as aforeſaid. | 
5. Obj. The 27. Ed. 3: cap. 4. is a penal law, and not to 
* befirarched b equity. | 
Reſp. All the laws muſt receive an equitable conſtruction, 
whether for or againſt the offender : it cannot be accounted 
2 la that does not admit of conſtruction; and Plow. Com. 
468. is expreſs to this point. 8 
6. Obj. The caſe of 2 Jac. cited by all the N Co. 
Mag. Chart. 62. & Jur de Courts 31. does not extend to 
Norwick ſtuffs by the expreſs opinion there. | | 
Keſp. That is true, if it be underſtood of the einge „ 
ſee, for viewing and meaſuring them; but it is not true with 
reſpect to the king's duty, as appears by the caſe itſelf in 
Hen, 4. there cited, becauſe being moſt of them made and 
tacked up in plights, it would be a great loſs to have them 
. undone to be meaſured, &c. but this does not hinder the "a 
King's dut 7 being due for them, which is not rated upon * 3 
. N 


| 
; view, and by the meafure, but by the weight z and ſo Ys: 
was alſo in 4 Jac. for theſe very ſtuffs. — 
7 | The 6th conſideration ſhall be upon divers jodgments, au- W 
|  \thorities, opinions and preſidents in point, which are of three 7 
: el 1 pong of parliament.” 2. Opinions and reſolutions | 
of j ju 3. Judicial preſidents. | 
2 5 Ne 7:4 of parliament, vide 27 Ed. 3. cap. < 17 R. 2 N 
0 2. which is a general law for all cloths, 11 H. 6. cap. 
5 9. 1 H. 4. cap. 19. 9 H. 4. cap. 2. 8 Eliz. cap. 2. ail which, 
f eſpecially t) R. 2. cap. 2. ſeem full in point, viz. that the 
a cuty of aulnage ſhall be paid to the king ſor all cloths in 
3. Proportion. : 
h 2. For the reſolutions and opinions of judges ; the au- 
0 thority has been cited, which paſſed upon great delibera- 
, tion, and conſideration had of all the ſtatutes and they were 
re of opinion, that for all new draperies made of wool only, 
5 aulnage was due; 24 June 1605, at 2 Inn, anno 2 
ar Jac. regis cited Co. juriſdiction of courts, and Magna Charte 
- — and in 4 Jos: the like was held in the caſe ' Norwich 
# | 
As 3. For judicial proceedings, he cited Hill. Ke in Scac. 
rin. ff va 


6. a deere 10 the duke of * I Peckner 


- 
% 


% 


peries; and for theſe reaſons and upon theſe authorities, he 


Ane 


Tab. 161, ät common law for wool, w 
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| Regir, the like decree betwixt the dutcheſs of Lenar and 
Dawſon. Mich. 32 and 33 Eliz. in Scac. Rot. 3ar. accord, 
4. Mich. * 39 Eliz. Scac. lib. decret. 262. Hell verſus Grat. 
dead & af, the matter ſettled | 
paid for new ſtuffs, pr baroner. 
So that in all times-ſince the making 


again with new rates to be 


| l e m of i 17 R. 2.4 "DS 5 
ſidy has always been held to be due to the king for new dra - 


prayed judgment pro guerentie. CHI SE 
Mir. Sreven's argued the ſame day for the defendants. 


| Hale Chief Baron. Certainly a cuſtom wasdue to the king 
ol-fells and leather long before 


362, 163.600, the giving-of half a mark by the ſtatute of Edw. I: and that 


_ appears by the red boek in the Exchequer, but not.accord- 
ing to the proportion ſettled by that ſtatute ; but ſome cuſ. 


tom was-due and paid: alſo without all diſpute there was 


an aſſiſe of cloth and draperies before the ſtatute of 1 


to wit, at Nerthampton in the time of king Rich. I. who 


an ordinance for the aſſiſe of cloths; as appears by Reger 


Hoveden: and ſee the ſtatutes of 4 and ) Jac. S. and 6 Ed. 6. 
and a and 3 Ph. and Mar. concerning the better ordering of 


| . Eloths, a paying, the aulnage in proportion, Et adjornatur. 


In Hil. Term, Annis 13 and 14 Car. 2. The caſe was ar- 


 _  gued by Sirode pro defondente, and by fir Heneoge Finch pro 


In Trinity Term, anne. 14 Car. 2. the court delivered 


their opinions, all agreeing pro guerbnte; viz. Baron Turner, 


Baron Atkins and Hale Chief Baron, 
Hale Chief Baron, There are two forts of draperies,” one 
ſort of ſtraight weaving, and the other of froſt weaving, a8 


kerſies, & c. Cloths were made here before the time: ofki 
Edw. I. as in the reigns: Rich. I. Hen. II. Hen, III. &c. as 


appears by divers grants made to guilds and fraternities be- 


| fore that time, and by reſervations of fee-farm rents; but the 
trade was not great till king Edw. I. time. There was like - 
_ wiſe a ſubfidy of aulnage due before the time of king Edw. 
III. though not the ſame ſubſidy; as appears by $2 H. 3. 
ſtatute de Scaccario, but it was reduced to a more certain 
rate; but there was then no cuſtom payable for them, but 


20 


| N of exportation only. There was aulnage before the 


tute of 27 Ed. 3. as appears 13 Ed. 3. membr. 2. there 


was then a meaſure of cloths. Now for. the preſent queſ- 
tion, whether the ſubſidy of aulnage be due for bays,: though 


the ſtatute of 27 Ed. 3. extend not to them, but to particu- 


lar cloaths there mentioned; it will be hard to bring them 
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 breadth,z yet there is a concurrent law made in 17. R. 2 


Id. 3. which ſettles. the duty only; and there 
my opinion for the duty upon 17 R. a. the words of Wien | 
ſtatute are, paying the duty according to the rate, which 

words bring the 
and upon both theſe ſtatutes, taken together, the * ariſes, 
and the penalty for non-payment of it. 


ies as other, compriſe all; and there cannot be more ſgni- 
| Gicant and comprehenſive words to include all manner of 


x Jac. . 5 


the ſubſidy — 


and aſterwards the time was enlarged by 7 H. 4. cap. 1. and - 4 


5 n * JJC ˙1w]ꝛ w xX 


Hs rh Eli) N. in Scaccatjet | : A 
within. that law, becauſe they differ in weight, length and | 


which makes the quantity a neceſſary * ingredient 4 7 * P..21g ; 


ſubſidy; for 17 R. 2. proportions the ſubſidy gi Pres, by 27 
e 1 grou 


atute of 27 Ed. 3. to that of 17 R. 2. 


Obj. 17 R. 2. mentions not bays, , but cloths and kerſies. 
Reſp. The generality . of the words, cloths, as well-ker- 


cloths ;. and by the demurrer they are confeſſed to be e | 
cloths, as they:are laid in the information. 

A ſecond reaſon 1 take from ſeyeral other act of parlie- 5 
ment, which'explains 17 R. 2. as 1 H. 4. cap. 19. 9 H. 4. 
nu. 3. 4+ Which gives a relaxation of this ſubſidy for:a;cex- 
tain time only; And * for e .cloths- thee 
Mentioned, | 

Obj. 11 H. 6. | 

Reſp. That 200 only 1 that ftraits ſhall not be ac- 
counted cloths within. the tatute of H. 4. but they are not- 
withſtanding that within 17 R. a. and ſo in effect the ſtatute 
ſelf Gays, and refers to 1) R. a. and by the ſtatute of 4 Ed. 
4. cap. 1. and. 4 Ed. 6. cap. compared with 7 Ed. 4. 
cap. 5. ĩt appears that the ſubſidy of aulnage is due for an: | 
ſo is 1 R. 3. cap. 8. 8 Eliz. 12. 

Obj. The ſtatute of 6 Ed. 6. begat that of 8 Wit: 

Reſp. Thoſe laws do not create. the duty, but refer ſor 
that to the 1) R. 2. And by jhe laſt clauſe in AJac.. the 
duty is ſaved. 
My third reaſon. is grounded upon the judgment given in 


Obj. By that judgment Nerwick. vorſteds were. pot to pay 


Reſp. Ir. is true, they do. not. come within the general 
conuſance of, cloth Stanted by, patent, 3 Ed 3. and there 
fore repealed in the parliament of , 5 Ed. 3. Rot. 13. and 22 
Ed. 3. nu. ult. and by 11 H.. 4. nu. 39. the government of 

woriteds is committed to thoſe rut for four years only; 3 


+ . appoint wardens : : and i it is true, there has been no 
decree 


\ 


CT) 


+ Gecree that the ſubſidy ſhould be paid for them ; but this i 


| foch caſes, inthe reigns of queen Fl, king James and king 
2 , Charles]. 2323 EE IE oo TED a 
i | F. 216. * Obj. There is no certain proportion limited for ſuch 


: PON abill in equity, the caſe appeared to Th 
1 fir Edward Wittington died poſſeſſed of a perſonal eſtate 


defendant ought to anſwer ; and ſo it was awarded. 
| „ ' „„ 1 Ne 


| N 5 
's - 
* 1 
1 


do the e .. RI ae 
My fourth reaſon is grounded upon judicial preſidents, in 


draperies. . | 5 | 
Reſp. The proportion ought to be according to the 
weight of broad-cloth, for it cannot be otherwiſe ; and by 
the ſtatute of 4 Jac. cap. 2. the weight of broad cloth ap- 
pears to be 641. and to contain 24 yards; vide etiam the ſta. 
tute of 4 Ed. 4. for the weight, ſo he concluded po quer. 
and judgment was given accordingly; but the forfeiture was 
remitted, paying the duty, by conſent of the parties. | 


Alliſon and Sharpley, E ali contra Dickenſon | 
| N & altos. | N 1 


that - 
in both provinces of York and Canterbury; and his will was 


proved in the Prerogative Court of Canterbury; and upon 2 


ſuit there for a legacy, there was an appeal after ſentence ; 
and afterwards adminiſtration was granted of his goods within 


the ee of Vork from which there was an appeal; and 
pendi 


ng theſe appeals, a bill is preferred here to diſcover the 


| Perſonal eſtate of the intereſt, and an agreement to have ad- 


miniſtration ; to which the defendants pleaded the adminiſ- 


tration granted of the goods within the province of York, 
and concluded generally whether they ought to make anſwer 
to any matter contained in the bill in any other manner. 


And fer curiam clearly, where there are bona notabilia in 
ſeveral . provinces, there muſt be ſeveral adminiſtrations ; 


ſo is 33 H. 6. and adminiſtration granted in one province, 
is void as to goods in another, becauſe there are diſtinQ ſu- 
preme juriſdictions; and they held the plea good as to thoſe 


goods ; and that the appeals, if brought within fifteen days, 


| ſuſpend the former ſentences ; and they were clearly of opi- 
nion, that the concluſion extended to make it a plea to the 
Whole bill, though the matter of the plea was ſpecial; and 


therefore, that as to what was not contained in the plea, the 
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| = verdict after the act of general pardon ; and found, $0 
that the defendant by warrant from a juſtice of peace, upon | 
.a decree for tithes, by. virtue of an ordinance made-in the 


tiff, that the ordinance not being found, no notice could be gers 75, 76, 


| authority i in ſuch caſes; and that the jury having found that 
intended of the plaintiff*s goods, in a ſpecial verdict; to 


ron, if the drdinance-had been found, yet this caſe would not 
babe come within the act of general pardon, without ſpecial 
pleading, for the act was made after iſſue joined; and it ex- To, 


: ing the general iſlue, and giving the act i in evidence. Nd. Ante 191 


matter; a pardon may be ſuggeſted, or given in evidence (in caſe of Ne 3 verdiex befors | 
the act of e a on the day in bank, becauſe the day of i prius and the day in bank te 


3 * 13 Ly SY»Y F_ A we” k. aw hh. A AM >. A. af 
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Holland beyond the ſeas, not being the place where ſuch 
goods were firſt, or moſt uſually. ſhipped for tranſportation, 
contra ſormam fatuti, being the act of navigation) the de- 
ſendant pleaded, that he did not import them contra formam + 
Aatui; whereupon iſſue. was joined and found for the plain- 


i T's 0 T « vw 


vas not _alledged, that theſe. commodities were not of the 5 5 
Wh; « a; to . it was e that that is 200d 


Wen Yuen 8 of the life of az vie. VF. 8 
E quet. * — 7-1 Ce. 10. 4. 2 Cr. agi. fat oY | ” 109, 8 75 337» 36 


Ta Mick. th Gur: Min Sea a. 


5 dure Wills Fl a . 


es 0 7 8 for divers. 1 of pA T (8) 
plaintiff ; upon iſſue joined in 1658, the jury gave a 


late times, (but the ordinance was not found) took the:goods 
mentioned in the declaration; and they found the act of ge- 
neral pardon: and it was now moved on behalf of the plain- 


taken of it ; and then the act of general pardon makes nothing & 
in the caſe, becauſe a juſtice of peace; qua juſtice,” has no 
power or authority, nor colour or pretence of any power or 


ods mentioned in the declaration were taken, it ſhall be Mae nn, 


which the court ſeemed to agree. And per Hole Chief Ba- 


tends only to actions brought fince the act in caſe of plead- 


Touching this 


that pi , but one 220 bot in caſe ot aſpecial e tis otherwiſe.” ye 421. 


5 


richer verſus Jones ek 


N an 3 tw? importing 32 bags or ſoices . 1 
being of the growth of Aſia, Africa or "Americs: from (9) 


tiff. And i it was now moved in. arreſt of judgment, that if 1 Sand. 1805 


ſuppliec —_— it 1565 
FP giſt u0d 


r 4, 
2 Lev. 6 
. 


the defendant, Topliam, in ſeveral veſſels laden at the 


* g 


Aer gr. 


A. 


du gv. 


218. 609. Cholmley's caſe, 1 Cro- 464, were cited to that pur. 
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Fer. Mich. 13 Ear. HI. in Scaccate: 
ſupplied by the verdict, for if they were, the verdict ought 
not to have been. for be plaintiff ; and the. information al- 
ledging, that they were of the-growth. of Aſia, Africa or 

America, and imported tom Holang i that Holland 
18. is notwithin any of thoſe parts; eſpecially, it being laid 
contra forma 'flatuti. * and Johnſon's gaſe, Cro. 2 Rep. 


poſe. Et adjornatur.  _, © | | 
But afterwards the court hald it to be a good exception, 
and judgment was arreſted upot'lt, EL 


* William Waller verſus T. opham, Stevens, Wit 
// ͤ ; + Eo ro. 


en Engliſh. bill for priſage, of wines, the caſe was; 


ame time at Amſterdam, imported into the ſame port here, 

viz. That of Hull 10 1ons and more of ſack and Rheniſh 
wines; and the queſtion was, whether priſage ſhould, be 
paid for them, as wines imported in parcels to defraud the 
king. of. his duty and t wo preſidents were cited, Mich. 9 
2 lib. decret. 220. Sir TAomat Waller verſus Hill; and 

Paſeh. 5. Car. lib. decret. 292. Waller werſus Derric ie, 
aß, wherein ſeveral ſhips of the; burden-of 30 or 28 tons, 
only 9 tons and 3 hogſheads were imported in each veſſel, 
and not the quantity of ten tons; and this was held by the 
gobrt to be fraud, and that priſage ſhould be paid for them: 
but in thoſe caſes the parties ſubmitted to the court; and it 
was alſo proved that they had often;offended in the like 
kind; but here the parties never had offended formerly. 
Alſo a proviſo in the ſtatute of 22 H. 8. made for Southamp- 
tom to exempt them from priſage, except where 10 tans 
were imported in ſeveral veſſels, Vide Hill. 8 Car. lib. de- 
cret. 425. Waller and Atkins, being another preſident to the 
ſame purpoſe; and the Chief Baron conceived that prina 
facie this ſhould be preſumed to be fraud, being imported 
from the ſame place, to the ſame place, and at the ſame 
time in ſeveral veſſels, and conſigned to the ſame merchant, 
and belonging to the ſame owner, unleſs there be ſome proof 
to the contrary, to diſprove theſe pre umptions; as that 
done veſſel was not ſufficient to import all, or was almoſt 
laden before, or the like; Et adjornatur. But afterwards 
the court held-it to be fraud upon the ſaid circumſtances. 
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e King's Attorney General, aud it Quern Dear 
ger, and her Truſtees for her. Jainlure, Plaintiffs, 
againfi Tarrington and Raineſborough & af, De- 


ſendants.. \ | \ Lite 264 thn 


; | | 28 N lis. 
0 P ON a bill in equity the caſe was, that the king had {a0} 
| granted to the queen for her jointure, inter alia, the 
office of the cuſtody of Higham Ferrers Park, with all meſ- 
ſuages, edifices, lodgings, buildings, &c. thereunto belongs -. 
ing; and the herbage and pawnage of the park, faving tie 
| foil, and ſufficient! feed for the deer there, to have and to 
| | hold for her life. The queen granted the premiſes to fir P. 
| M. for a certain term of years yet to come-and/unexpired; 
and the leſſee covenanted to repair all the Buildings, bridges, 
&c. from time to time, and ſo to leave alt in good repair at 
the end of the term; under which leſſee the defendants 
claimed, and during the time of the late wars, they pur- 
chaſed the teverſion in fee; and deſtroyed the deer, and cut 
down the wood and plowed up the ground, and converted it 
Into arable land ; and the plaintiffs claim the office as for- 
| feited, and pray relief for breach of covenant, and deſtroying | 
the fences, &c. and the court held, that the forfeiture 6b the | 
office, if any were committed, was pardoned by the act of « Cr. 2092 , * 
oblivion; and that the king and queen dowager could not 3 . 
Join, becaufe therr intereſts were ſeveral ; the one in teſpect 


of the office, herbage and pawnage, andthe other in reſpect Y 337- 
of the ſoil and inheritance ;z and if there were a forfeiture, 7.03 

the intereft of the queen would be deſtroyed, and then one 2 — * | 

plaintiff would be to be relieved againſt another, which can- 
not be. They held alſo that the breach of covenant com- 
mitted before the 24th of June 1660, was pardoned in like 
manner: but it being 4 continuing covenant, recompenſe 
Ought to be made for what happens ſince ; and the decree 
for that muſt be, not to give damages, but to perform in 
ſpecie. And afterwards upon mediation of the court, the 
parties ſubmitted to Mr. attorney-general to end all differs 

ences, | NE | 


* 


Diony ſius Andrews verſus... ..5 


houſe, whereby a great part of it fell in and ſpoiled many 
his goods; upon not-guilty pleaded, there was a verdict 
for the plaintiff, and damages given. But the phos not 


1 N an aQion upon the caſe for undermining the plaintiffs 1) 


2 Sand, 263. 
Ho. = 

JF ent, ; 
Faezh. 99. 
427 
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Toer. Mich. 13 Car. II. in Seageariaf. 
being content with; the damages, would not enter up his 
judgment upon the verdict, but brought another Aion: and 
now the defendant moved that he might haveliberty to enter 
up judgment upon the verdiQ for his own avail, to the end 
he might plead it to a new action, and the court gave leave 


accordingly. 1 8 


Burton and Hicket. 
T TPON an information for tranſporting calves-ſkins, the 
caſe was, by the late act liberty was given to tran- 
ſport them with reference to the book of rates, which gives 
ſo much a dozen cuſtom, with an exception of calves-ſking 
of above Alb. weight. And in the book of rates, at the end, 
there is another clauſe, whereby for all other things import- 
ed and exported, for which no certain rate is limited, cuſtom 
ſhall be paid according to the proportion of the rates there 
ſet down. And now the queſtion ariſes, whether calves- 
ſkins which weigh more than Alb may be tranſported, pay 
ing cuſtom according to the proportion of the book of en- 
tries? and the court held not, becauſe excepted by particu- 
lar name in the book of rates. And it was not the intention 
of the act to extend this laſt clauſe to things excepted, aa 
theſe are, but to things not excepted ; for the tranſporta- 
tion of them was prohibited, 't ill of late leave was given by 
this at; and the act did not intend to ſuffer. calves ſkins of 
above 4|b. weight to be tranſported: but if there were an 
of that ſize in a dozen of ſkins under that ſize, that would 
be no obſtruction to the tranſportation of ſuch dozen as the 
court conceived, though they delivered no poſitive opinion as 
to that point ; but becauſe the parties agreed, the informer 


had all that weighed above 4b. and the defendants all that 


weighed under, delivered to them ſeverally. 


? 


$2 
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Wing Sapeti Hillarii Annis. 13 & 14. 
Car. II. Regis. In Scaccario. 


Greenway verſus Horneblow. 


N aQtion upon this caſe was brought againſt an execu- - (1) 
tor, upon a promiſe made by the teſtator to pay 20l. 

at his death ; and the plaintiff not having averred that it was 
not paid in the teſtators life-time, that was now moved in ar- 
reſt of judgment, after verdi& ; but the court held it to be 
well enough, becauſe the money α s not payable in the teſ- 
tators life time; as if money be payable at Michaelmas, the | 
plaintiff needs not aver that it was not paid before; but it is 
ſufficient to aſſign the breach as the contract direQs : and , Lev. 8g, 
the Chief Baron ſaid, it had been adjudged, that if two per- © . 
ſons be to pay money, and one of them die, in an action 
brought againſt the ſurvivor, 'tis ſufficient to alledge that 
the ſurvivor has not paid it, and that it is aided after ver- 
dict; and that after verdict it ſhall not be preſumed that the 


other had paid it; and judgment was given pro guerenta, ; Lew" 2K. 


niſi, Sc, 


| | | may be preſum- 
ed that any thing muſt of neceſſity be given in evidence, the want of mentioning it en the 


recordſhall not vitiate after a verdict, Raym. 487, 


vincent de La Barre Plainiff, Cadwallader Jones 
| Defendant, „ 


CTION upon the caſe, wherein the plaintiff de- (2) 
clares, that the late king having a good opinion of him, A like caſe, 
did dy his ſeveral letters patents, under his great ſeal, make 7 Send. 1319 
him colleQor of his cuſtoms and ſubſidies of wool, &c. in * 
Sandwich, and all ports and creeks thereunto belonging, 
and alſo keeper of his cockets there during pleaſure, with all 
fees and perquiſites thereunto belonging, wherein the plain- 
tiff behaved himſelf honeſtly and faithfully: That the deſen- 
dant maliciouſly envying his good condition, and fraudulent- 
ly intending to deprive him of his good name, and to cauſe 
the ſaid late king to repeal his ſaid patents, of his malice fore- 

e 5 | thought, 


1 Yet. 137; 
i | 


\ 


| thought, and without any juſt cauſe, upen the r 
June 1643, at St. Clements in the county of 


— 


- the faid letters: patents; upon the 


9 5 
R 


Ter, Hill. ig 8 14 Car. Il. in Scaccatio? 


ty and maliciouffy did ſuggeſt to the 


ounty of Middleſex, 
cauſe the ſaid ſuggeſtions: to be inſerte@intoother letters pa- 


tents of the ſaid late king, that the plaintiff did not only ex- 
. tort and take from the merchants divers ſums of money con- 
trary to his allegiance, and the ſaid late king's proclamation ; 


but did alſo lay out not only thoſe, but divers other monies 
of his own to the maintenance of the then preſent rebellion ; 
whereas the plaintiff did not ſo; by means of which falſe 


and malicious proſecution, the defendant procured a patent 


of revocation from the ſaid late king, dated the 19 of Janua- 
Ty 1643, reciting thoſe ſuggeſtions, and diſcharging the 


Plaimiff of his ſaid offices; and that the: ſaid lete king after- 
wards by his letters ee. dated the 14th of Febr. 19 Cat. 


Regis did grant the ſaid office to the defendant for his life. 
That aſterwards 31 of May 1660, the now king returning 


to his government, the plaintiff and defendant contended. 
about their intereſts in the ſaid offices; and the plaintiff pe- 


titioned the now king to revoke the letters patents made ts 


the defendant, and te grant the ſaid offices to him de now; 


a which it was referred to the commiſſioners of the trea- 


fury, and by them to theattorney-generaltocertify. whether 


the faid revocation were legal, and the letters patents grant- 


ed to the defendant good in law; whereupon the plaintiff 


and defendant attended the r to ſhew him 


Fohn De la Bar the 4th of Auguſt, ams 12 regis nume, at &i. 


Clements aforeſaid, did affirm the ſuggeſtions in the ſaid let- 


ters patents of revacation then ſhewed by the defendant to 
be falſe and untrue ; to which the defendant then and there 
falſly and maliciouſly anſwered, and affirmed that they were 
true; by reaſon. whereof the plaintiff is hurt in his good 
name, and trade of merchandize, to his damage of x0,000l, 


To the firſt part, concerning the inſerting thoſe falſe ſug- 
geſtions into the ſaid letters patents, the defendant pleads 


the ſtatute of limitaions, and iſſue is taken thereupon. 


exceptions principally infiſted on. 


of evidence and defence. 


To the later part he pleads not guilty, which is found (or 


tthe plaintiff, and damages given him 500. 


After which it was moved in arreſt of judgment; and three 


Firſt, That it is not ſaid and averred to be in audi compluri- 


merum, &c. : 


2. That the anſwer made to Jol de la Bar was in point 
3. That 


7th day of 


ewing whereof, ons 


2 


LY 


3. That it is not averred, that upon the 4th of Auguſt 
when the words were ſpoken, the ſuggeſtions were read and 
repeated, whereby the by-ſtanders might apprehend what 
te wer Te 8 885 - 

| Harudres pro puer? 3 | 75 

As for the 1ſt exception, the omiſſion of in auditu comp lu- 
rinorum is added after verdict; and fo it has been adjudged 
in Smart and Hu ſedale's cafe, Cro. 3 Rep 199. and in Hee? 1 Cr. 197. 

and Tapes caſe, in Mich. 43 and 44 Eliz. in communi banco. Raym. 487. the 

As for the ſecond there is a miſtake in it; for the anſwer rule. #5. 62. 
to John de la Bur was not any way relating to the matter re- : 
ferred ; for nothing was referred but this queſtion, whether - 

the letters patents of revocation were good or not, and Whe- 

ther the defendant had a legal grant? which no way con- 

cerns the ſuggeſtions upon which the action is grounded; 
for be the ſuggeſtions true or falſe, the ſaid revocation and 

the grant to the defendant may be good; the validity whereof 

wes the only thing that was referred to the attorney-general ; 

and not the truth or falſhood of the ſuggeſtions: ſo that the 
aficming that the ſuggeſtions, which in themſelves are 
ſcandalous, were true, cannot be ſaid to have been by way 
of evidence or Juſtification, being wholly collateral to the 
matter then in queſtion, vide Brook and Mountague's caſe, 
Cro. 2 Rep. 90. and Fyres contra Sedgewicke, Cro. 2 Rep. 
601, t ß nin a a. 

To the zu exception be ſaid, that this caſe differed ex- | 
tremely from the cafe in 4 Co. Buck!y and Woods caſe ; for 4 cr. 14.6. & . 
there it does not appear that any thing was ſpoken but be- . 
tween the parties themſelves ; but here the diſcourſe is wth — - 
Strangefs. Andit will be ſtrongly preſamed that the ſtranger 
in this cafe knew what the ſuggeſtions were, or elſe he could 
not have affirmed that they were falſe ; for it ſhall not be 
preſumed that a man will affirm a thing to be true or falſe, 
which he knows nothing of ;- and ſo ſtrong an intendment 
will ſupply a defect in the declaration. ph 

Semer ſall contra. Barnaby, Cro. 2 Rep. 287. In an action 2e 
upon the caſe to ſave the plaintiff harmleſs, and deliver lead, Awe 134, 138. 
it was not ſaid to whom it was to be delivered, but intended ay "= 33. 
to the plaintiff: ſo if an aſſumpſit be laid, and it is not ex- Na ae 125 
preſſed to whom the promiſe was, it ſhall be intended to have 
been made to the plaintiff, Arundel ver ſus Gardner; aſſumpſit 
to do a thing upon requeſt, and a requeſt is laid, but it is not 
ſaid by whom; it ſhall be intended to have been by the de- 
fendant, Cro. 2 Rep. 652. wherewith agrees, 9 H. 6 Dyer 15. 
2 Ed. 4. 20. 3 Ed. 4. 11, 4 Ed. 4. 2. Bradley and Tedder's 

. __ caſe, 


1 1 


be, So 1 2 : 3 : & 1 © rh : — 1 4 


E 2. 11 


I Fent. 282. 


£2) 
This caſe re- 
ported. 


148. 1 Sid. 
. 
* 274. 

1 Vent. 413. 

2 Vent. 1. 
1 Lev. 79. 

1 Keb. 66, 
174, Ec. 

2 Je. 10. 

Car ter 185. 
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' Ter. Hill. 13 & 14 Car. IL. in Scaccarls?. 
caſe, Cro. 2 Rep. 228. A promiſe to pay 100l. upon mar- 


riage ; the plaintiff avers the marriage; and a requeſt of the 


100l. but ſays not that the defendant had notice . given him 
of the marriage; yet this was helped by intendment, that 


when after the marriage he requeſted payment of the money, 
notice was given of the marriage, vide Cro. 2 Rep. Berit. 


ford and Noodroff's caſe, and the earl of Northumberland verſu 
Byrt, 2 Cro. 163, 164. In this caſe the intendment that 
Jon de la Bar knew what the ſuggeſtions were; and conſe- 
quently for the defendant to anſwer and ſay they were true, 


is ſcandalous and aQtionable : and prayed judgment pro quer. 
Judgment was gtren pro quer, by the opinions of the 


" Chief Baron and Baron Turner, againſt Baron Atkins; buy 


upon a writ of error brought in the Exchequer Chamber it 
was reverſed. WAS Ee ES 


| Net. per Cur. Ii is the conſtant practice of the Fache- 


quer, that if fines, amerciaments, and the iſſues of jurors are 
once totted, the party becomes thereby a debtor to the ſhe. 

riff, and the ſheriff to the king; and he muſt anſwer for them 
though he cannot levy them of the party. . _ 


. Plaintiff and Collingwood Defendant. 
N the Exchequer Chamber before all the judges of Eng- 


land, the caſe was this; viz. An antenatus in Scotland, 


being an alien, had iſſue four ſons, the two elder were a- 
2 Sid. 23, 81, 5 


liens, and the two younger naturalized: one of the younger 


ſons purchaſed lands, and died without iſſue; the eldeſt 
brother having iſſue born within the realm; and the queſ- 
tiom was, who ſhould be his heir? whether the younger 


brother, or the iſſue of the elder brother ; and by the opi- 
nions of moſt of the judges and barons, the younger brother 
ought to inherit, and not the iſſue of the elder. 
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John Eccles Plaintiff and Richard Calverly Defendant; 
ture of the wife; whereas part of the farm containing at 


ant, where a difference is made between Manerium & totum 


2 4 : „„ e 5 : = 9 . 5 
De Termino Paſchæ Anno 14 Car. II. Regis. 


In Scaccario. 
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N ejectiane firmæ upon a ſpecial verdi the caſe was, (1) 
a man ſeiſed in fee-ſimple of a farm and lands thereunto 
belonging, called Fines and Luſbers farm, . ſituate, lying and | 
being in F. and E. H. ſuffers a common recovery of the | 
whole, and declares the uſes of all that farm, and the lands 
thereunto belonging, called Vines and Luſbers farm lying in 
F. to the uſe of himſelf and his wife for life, for the join- 


acres, lay in E. H. And whether thoſe 21 acres paſs by the 
recovery or not, was the ſole queſtion. 370 

Sir Robert Atkins, that they do not paſs, becauſe the laſt 
words which compleat and aſcertain the ſenſe, are reſtric- © 
tive; as in 4 Rep. $0. Andrew Ognel's caſe. A rent- charge 

is granted out of a farm in the occupation of B. part of Cy. 130, 
which farm was in the occupation of another perſon ; no 445, 12 SHER, 
other part of the farm is charged, but what was in the oc- , 7 1 W | 
cupation of B. Hob. 171. Stukeley and Butler's caſe, accord: 3 C. 473, 474. 


Manerium, vide Hob. 276. Clunrickard's caſe, and Dyer 
361. So if the manor of Dale be granted, nothing paſſeth but 
what lieth in D. though part of the manor lie in S, 7 Ed. 4. 

14. long quinto Ed. 4. 103. 9 Ed. 4.6. And in cafe of a will, „ ubove, 
Dyer 261. b. a man having lands in a ville, and in two ham-* 

lets in the ſame ville, deviſes all his lands in the ville, and in 

one of the hamlets ; per cur. nothing in the other hamlet 

paſſeth. And here the word thoſe lands, & c. reſtrain the 
ſentence, as in 2 Rep. 33. Deddington's caſe, the pronoun TR” 
ila; and in 10 Rep. Arthur Legat's caſe, the words que* © 3 


guidem, & c. and concluded pro quer. Bt adjar natur. 2 133. 4. 
f J%%%ͤ;⁸r 8 


. Paſch. 14 cu. II. in Seca 


The King eſis Francis Willamſon Eure 


5 * 4 


N ſeire fac. ion 2 debt doe upon a  Gimple contract for 


ale and beer, amounting to 271. which was ſeized in aid 


ol one Read a receiver of the king; proceedings were ſtayed 


upon a motion, becauſe. amangſt- the rules of the court, 


made in 15 Car. 1. one was, that no debt upon contract 
ſhould be ſeized in aid, niſi for the king's farmer, or by ſpe- 
cial order of court, wide 4 Reps 94. Slade's. caſe, that ſuch 
debts were ſcizable before. 
In Trin. 14 Car. 2.-it was moved again, and the inguiſe 
nne be quaſhod: 


f 


{ 

| 
x 
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demurred. 
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' The Attorney General verſus Thomas Sparrow, 


Samuel Blackwell aud Humfrey Blake. 


N Sire Facias againſt the defendants (who were commiſ- 
ſioners for prife-goods and treaſurers, the accounts whers- 


of are excepted out of the act of general pardon, and all 
ſuch ſums and goods veſted in the king by a late act) ground- 


ed upon an inquiſition, whereby. the defendants were found 
indebted to the king in the ſum of 10,0001. ull money fot 
2 goods, and to ſhew caufe why the king ſhould not 

ve execution for this debt; the defendants appeared and 


4 


Sewyer pro Defendentibus. Scire Fac. ad ſatisfac. as this is, 


does not lie before the debt be determined upon record, 


for it is a judicial writ, vide 27 H. 8. 7. but here before the 


Ton of the allowances that are to be made to the parties: 
The caſe of Sir William Herbert 3 Rep. is to be underſtood 
upon an account ſtated and perfected, vide Þ'Stat. de 52 H. 3. 
cap. 27, and 8 Eliz. Dyer 224. which was in caſe of a refuſal 
to come to an account; but proceſs ad -computandum iſſued, 
Firſt, It was adjudged here laſt term in Leman and Black- 
welPs caſe, That proceſs of the pipe does not lie agaioft 


an accountant, which proceſs is not fo ſtrong as this. 2. The 


auditing and Mating of accounts is a judicial act, which 
mult be done by the Barons, by the ſtatute of 51 H. 3. de 


ſcaccaris, and not by inquiſition. 3. It would be very tmif- 


chievous if this courſe were allowed ; for theh upon two 
nichils returned, body, lands and goods might be taken in 
execution, when perhaps there is nothing at all due, and 
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account be ſtated, it is uncertain what the Debt is, by rea- 
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0. Lit. 1 $7.4 


Ter. Tin: x 14 Car. + in Sans is 
the i would be put to his relief i in equity, wich is 


| = Wo: and chargeable way. 25 


Hale Chief Baron. Di ringas 12 eee is the uſual 
proceſs; and the new act, which veſts theſe debts in the 
king, does not alter the nature of them, ſo as to make that 


1 debt certain, which in its, own nature is uncertain: But 


conceiving ſome doubt in the caſe upon the inquiſition which 
was taken before the act, whereby the debt was veſted in 
the crown, though the Scire Facias iſſued not till afterwards, 


and upon the act itſelf, he adviſed the parties to go to an 


account voluntarily xccording to common form, which they 5 


_ conſented to, & c. 


% — 


The Atorne General | verſus Pickering, 8 1 


E Fein- firme for Jands in Suffex, being tried at the bay, 

the detendant challenged the Polls for default of Aundre- 
4. dirs, but did not ſhew it tor cauſe till the panel was peruſ- 
ed; and the plaintiff's counſel alledged, That this cauſe of 


5 challenge ought to have been ſhewn upon taking the chal- 
lenge to every of the Polls, and not afterwards. And it was 
ſaid that this challenge lies not againſt 'the king; /ed nm 
| ellcatur ; for it is a challenge at common law, Keilway 102. 


s. and the Jury thereupon diſcharged. 1 


Hal- Chief Baron. It is againſt 8 common courſe to 


. take a challenge for want of Aundredors, when the trial is at 


the bar, upon a jury returned at the denomination of an 
officer of the court, where there are but twenty-four left by 


the parties themſelves. And he ſaid there were two forts of 


challenges for default of bundredors, the one, to the array, 
where the ſheriff returned none of the hundred; the other, 


to the Polls where none of the hundred appear. But if this 


challenge be taken to the Polls, it muſt be taken preſently, 
and the ſpeciil cauſe aſſigned, viz. want of freehold there ; 


2 . and a Venire Facias de novo ſhall not iſſue, becauſe there is no 
dne $18" (5 


miſdemeanor in the jury, nor any inſufficient verdict given 


by them, which if it were, would diſcharge the firſt jury. 


. ſo there ſhall not be two Penire Facias's in one and the 
ſame cauſe, which the law does not allow of, but a tales 


only. Sed Gur, 5 wh, VET a 2 tales only 891 
2 ae, 


8 
* A * 


granted, the array might be challenged, which would be 
the ſame miſchief as before : Et adjernatur. Et quære de 


. 


tales, foraſmuch as all the jurors were challenged by the e £i 18s. 


TD Atorney General verſus Colvile. 
Scire Faciat the caſe was, That Sir George Binion being 4 a) 3 
the king's receiver, and the defendant indebted io him by 787, ix wyi# 

obligation in 6001. Sir George aſſigned this debt to the king 
for ſecurity of his own debt; and the queſtion was, Whe- 4 
ther or no this were pardoned by the act of oblivion? And '. a 
the court held, That if it were aſſigned to the king only to — 
ſecure it the better to the receiver himfelf, as it may be by the. . 1215 
courſe of this court, then it is not pardoned; But otherwiſe; 1 S 265. - - 
if it had been aſſigned, in ſatisfaction for a debt owing by the ſame caſe cited 
receiver to the king, And the caſe is ſtronger than that of a 4 107, 
debt in aid; for there the king takes it to that intent, to ſa jn. 
tisfy his own debt; but here this debt is aſſigned to the king 

/ for the particular benefit of the receiver himſelf, and is fo Telv. 98. 
pleaded, which upon a demurrer muſt be admitted to be 
true. Another day was given, but judgment - entered ro 


The Attorney General verſus Sir Blewit Stonehouſe 
3 an Infans' by lis Guardian. 


T Scire Facias upon a debt of 2001. due to the king by (4 
- Þ his farmer, to whom. another perſon was indebted. by -—- _ 
recognizance in Chancery in 600 l. and this debt of 6ool 
ſeized in aid; and the recovery. of © ⅛ ͤ 9 
cum pertinentiis ſeized by extent at the value of go l. per : 
annum. The defendant as terre-tenant only, without max- 8 5 
ing any title, pleads matter in equity upon the ſtatute of 

55 H. 8. and that the ſum of 7061. 17s. 8 d. had been gu, 156. 


jj. i i e ho i bat 


77 vied upon this extent, which was more than would ſatisfy 
e the debt of 200 1. due to the king, with coſts and damages; 
l to which plea there was a Demurrer; and the cauſe of 


demurrer 
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Ter. Tan. 24 Car. I. in Scaccaria;” = 
; demurrer was, becauſe the defendant recites the ſeizure to 


= have been fer quondew inguifitionem, which ip uncertain; tt 


non alacatur, becauſe it is only by way of recital of the inqui - 
ſition, which was before ſet forth in the Scire Factas by the 

F. ante 158,” words per guandam inguifitionem, and no other ſhall be pre- 
„ ne. 8 
40% Et per Hale Chief Baron. The terre-tenant, though he 
45. 502- 4: do not make a title, yet may plead by way of exoneration 
aga4ldngcd diſcharge of the land, that the king's debt is ſatisfied; 
ſio may any occupant ; ſo may a diſſeiſor: but he queſtion: 
eee whether this plea were well applied, for it ought 10 have 
been pleaded in diſcharge of the debt of 6001. for the whole 
is to be levied, though it be more than will ſatisfy the king's 

FE debt, for it is an entire thing, and cannot be apportioned; . 
3 otherwiſe if ſeveral debts had es ſeized in aid, and one or 
; two of them would have diſcharged all that were due to the 
Ss, king; and Baron Turner ſaid it had been ſo held by chief 
© Cu Lit. 199. # Baron Walker in this court, 1 and 2 Car. 1. becauſe the king 


2 


— 


| perſonal thing. But it was ſaid to be the common practice 
„ ol the court to have an amoveas manum, when the king's debt 
=p was levied; and here it appears that the debt of 6001. is 
| levied, ani more, and the court ſaid, that no coſts or dama- 
es qught to be allowed in this caſe, for the 600 l. is not 

ue upon a ſtatute, but upon a recognizance in Chancery. 

Pi. Et adjornatur, NS Wn 5 1 | 


- 


4 
_ 2 -< = \ 


Dean and Chapter of Norwich Plaintiffs, verſus 
"i Dr. John Collins, Defendant. CO ON 


# 
= 


(4) TY FPONa bill in equity for Nen of 535. and 4d. 
5 iſſuing yearly out of the diſcharge of St, Stevens in 
Norwich; of which the plaintiffs are patrons, and the defen- | 
. dant confirmed therein by the a& of miniſters, thadgh there 
| was no yicarage-houſe, nor glebe, nor tithes, nor other pro- 
fits, but only Eaſter-offerings, burials and chriſtnings, yet 
peer curiam the vicar is liable, though he have only caſval | 
1 Fer. 3. 265, profits; and that a penſion by preſcription, as this is, may 
FN . 
30. 3 Cre. 675, 5 e 


cannot he tenant in common with a common perſon of a 
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Charles Hammond gui ſequitur tam, Ne. quam Plointf, 
verſus Willard Taylor, Defendant. i 


N debt upon the ſtatute of 5 and 6 Kdw. 6. cap. 14. con- "0p, (6 ) 
cerning © ingroſſers, &c. for engroffing two thouſand 

quarters of oats3 after nil 4% pleaded, it appeared in evi- 

dence upon a trial, that they were foreign oats, and enempt- 

ed by the 13 Eliz. cap. 23. as foreign victuals 3 foe cur. 
accord. and alfo that the Ghndant was a licenced badger, _ 

and by that too, exempted from the penalty of the ſtatute. 

And it was held by Hale Chief Baron, That any thing in 

the ſame ſtatute, upon' which the ſuit is commenced, may V. Ht. ay. 

be given in evidence, but if it be in another ſtatute, it muſt . 

be pleaded: but that ſince the ſtatute of 21 Jac. 1. upon the 21 Ja. t cap. 


general iſſue any thing may be given in evidence, and excuſe 8 ne 


of the party, and thereupon the plaintiff was non: ſuited. tend only to o. 


25 | : : ficers and col 
lectors, unleſs the act be taken by equity. Vungb. 112. vid. Heb, 271. 1 Taft. 304. 6: 
any thing may be pleaded now, th 
contain matter of law. 1 Vent. 295, & 


„ _ ; 


The Attorney General Plaimiff, verſus Sir Francis 
Hungate Defendant. 


< 


þ& an information in the Exchequer - Chamber for the ba- 71 
rony or manor of Sherborn in the county of York; one | 
point was this, viz. king Henry VIII. granted the ſaid ma- = 

nor, with the appurtenances, and theſe words follow, que | 

mia are of ſuch a yearly value as is expreſſed in fuch a 

particular, with a hag he of any mis-recital of the true 

value, or that. they were of greater value; and indeed the 

value was not truly expreſſed in the particular. TE | 
Yet per Hale Chief Baron, the grant is good; he faid - 
the reaſon why a miſtake in the conſideration, A, ” | 


„14. Cars 


8 
o' it might be given in evidence on the general ue if is 


ap 8 


232 e 14 Car. H. in Seiscaric 5 


4 the king's title, or the non-recital of an eſtate or leaſe i in 
1 Ce. 43. 4. * being, ſhall vitiate the king's patent, is becauſe by his pre- 
. 6 c.. 55. l. rogative he ought to be truly informed of the truth of his 
| caſe ; but it is otherwiſe in caſe of a common perſon, whoſe 
Heb. 229. grant is to be taken moſt ſtrangly againſt himſelf; and that 
here the non eblante aids thoſe defects; and it is the pro- 
4 Cs. 35.h. per office of a non dbftante ſo to do; 28 appears 4 Rep. 
| Bozour's caſe. And without doubt if there had been fuck a 2 
" non ab/tante in the patent, in Arthur Legate's caſe, after the 
x0 Ce. 113. a. clauſe gue quide momnia ſunt concelata non obflante that;they'are 
not concealed, all would have paſſed that was e in 
the ane to which all the court agreed. ö 


„ If the fault be 
| only in mis-re- 
Sital or ate ids. Hab. Secue, if th t be ſt the rules of law, 

cital a nm aids. 229. ecus e gran again e rules & common 
35.6. or agaiaft a ſtatute chat 8 Giladles the king to grant, Ante 110, 4G 
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- Mich. 14 Car. II. Regis, in Scaccario. 
Sir William Waller, Plaintiff, verſus Giles Travers, 


Defendant. 


dred fifty nine, import an hundred butts of Spaniſh wine into 


Briſtol, and other out-ports, of which prizage, viz. two 


tuns was demanded and not paid. | 
The defendant pleads, That at the time of the importa- 


tion of the ſaid, wines in the information mentioned, and 
long before, he was and ſtill is a citizen of London; and that 


by a charter granted to the ſaid city of London, in the firſt 


year of the reign of king Edward the firſt, no prizage is to 


be taken of the wines of the citizens of London againſt their 


wills, but that thereof they are by the ſaid charter for ever 


quit: J he words of the charter being theſe; viz, Et quod 


dt vinis ipſorum civium nulla priſa fiat per aliquem miniſtrung 
mſtrum ve! heredum noſirorum ſeu alter ius, contra eorum n 


luntatem; iz. de uno dolio ante malum, & alio dolis retro ma- 
lum, nec aliguo alio modo, ſed inde, per petuo ſint quieti. 


Upon which words this queſtion aroſe, viz, Whethe priz- 


age ſhould be\paid for citizen's wines out of the city? | 

 Hargres for the defendant: Firſt, This charter of king 
Edweord the fiſt, upon which this privilege is grounded, 
was granted tor the advancement and encouragement of 
trade and merchandize, which are (as it were) the blood 


which gives nouriſhment to the body politick of this king» 


dom; and therefore it ought to receive a favourable and 
benign conſtruction, for the better ſupport, and maintenance 
of trade and commerce, the advancement whereof is of great 


conſideration in the eye of the law. Inſomuch that 2 Hen. 

5: A bond taken to debar a man from following his trade, «1 C. x3, 
is void in law. And upon this ground it was, that a charter * 
granted by king Edward the third, anno regni tertio, To 
Almains and ether foreign merchants, that they might ſafely 


and ſgcarely come into England with their W are 
ad | ; * 


241, 


HE plaintiff, as farmer of the prizage and butlerage (15 
of wines within the kingdom of England, hath ex- Piizage & 
hibited his information in this court againſt the defendant; wines. 
ſor that the defendant, being a merchant, did in the month 
of February, in the year of our lord one thouſand fix hun- 
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Mich. 14 Car. II. in 


ſhould be free ſrom pontage, murage, and other like tolls" 
throughout the kingdom, has been held to be a good grant: 


Although the grantees were no corporation capable regular- 


100. a. 7 Ed. 4.14. Yet in regard that the ſaid grant was 


ly of ſach a privilege ; and although ſuch words do not by a 
general intendment of law make them a corporation: As a 


grant probs iominibus de Iſlington, without referring a rent, 


does not make them a corporation. Yide Dyer 1 Marie, fol, 


made for the encouragement of merchants, and the advance- 


ment of trade, it has been expounded ſerundum legem merca - 


toriam ; which is jus gentium, and not according to the uſual 


and common courſe of expounding charters by the rules of 


the common law. Vide Co. Magn. Chart. & 4 Inſt. 
And in Co. 11. Rep. 69, 70. Magdalen college caſe, it is 
adjudged, that the king is within the ſtatute of 13 Eliz, 


whereby cofleges, deans and chapters, hoſpitals, parſcas, 


vicars, & c. are prohibited to make any leaſes, gifts, grants, 
&c. to any perſon or perſons, bodies politic or corporate, other 
than for one and twenty years, or three lives; the reaſon of 


which reſolution is expreſſed to be, becauſe laws made for 


the advancement of religion and learning, and the relief of 


the poor, ought to have an ample conſtruQtion, and ſhall be 


extended as far as the words will reach: And the king being 


* 


Moor. pl. 1120. 
Paſch. 9. 

ac. 1. 
*Ket, 163. 


included within the generality of the words, ſhall not be ex- 
empted by conſtruRion ; becauſe ſumma ratio eff, que pro 


religiene facit. But now, by merchandize and trade religion 


is maintained, literature advanced, and the poor cheriſhed; 


all which would ſuffer a viſible decay, if trade were obſtruQ- 
ed; eſpecially in this kingdom, which being an iſland, is 


in a great meaſure maintained, and the crown itſelf ſupport» 
ed by trade, as one of its main pillars. And therefore I con- 
ceive that a charter granted as in our caſe, for the advance- 


ment of trade, ought to have a liberal and beneficial expoſt- 


tion in order thereunto. 

In the ninth year of king James the firſt, in Com. Banc. it 
was held in one Hanger*s caſe, by the opinions of four juſtices 
and three barons againſt three other juſtices, That the wines 
of Hanger a citizen of London, which arrived in the port of 
London in two ſkips, but whereof the bulks were not broke in 


His lifetime; and in two other ſhips, which did not arrive till 


aſter his death, ſhould be diſcharged of prizage. Andyet at the 
time when the prizage became due, Hanger was no citizen,but 
a dead corps; and conſequently according to the letter of the 


charter, and by common intendment thereupon, thoſe wines 


ought to have paid the duty; for that in truth they were the 


goods of his executors in point of property and ors. 


I 
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And if in that cafe a- ſart of trained: conſtruction was made EE 
io extend and enlarge the exemption, beyond the literal ſenſe 
of the words, I hope that in this caſe a plain, natural and 
genuine expoſition at leaſt, ſhall be admitted to exempt a 
citizen, being re & nomins ſuch, from the prizage of theſs 
My ſecond reaſon. is taken from the circumſtances of the 
perſons, to- whom this gram was made. It was made to the 
city of London, the metropolitan city, the heart and epi- 
tome aft the whole kingdom, the king's chamber, the mer- 
chants: whereof fill his coffers by their cuſtoms, and: ſupply 
the ſubjeQs with neceſſaries, and increaſe the hononr of the 
nation by their commerce and traffick: abroad, and ftrength- 
en it by. thein ſhipping at home: And therefore great reaſon . - 
there is, that the ſeveral charters granted in favour of the 
city, and whereby immunities are granted to them, ſhould 
receive a large and benign canſtru@ion, | : 
Upon this ground it is that ſo many, ſo large and ample 
grants have been from time to time made to the city, by the 
ſeveral king's of England ſucceſſively; And it is upon the 
ſieme reaſon, as appears by Co. 8 Rep. The caſe of the city g C., 128. 4 
oſ Londen, that many cuſtoms againſt common right, and Hob. 86. 
the rule: of the common law, and which alter the courſe. of 
juſtice, are-allowable there, though no where elſe : As for 
| example, a cuſtom to arreſt a man ſer debt before it become 8. C., 126. 4. 
due: & cuſlom for a beadle to ſearch a man's l:ouſe for 
ſuſpicious perſons, and to arrſt and impriſon them: A euſ- 
tam where by an executor nay pay à debt upon à ſimple con- 8 Ce. 126. a. 
tra before a debt due vpon bond; and others of like nature: 
which cannat be ſaid to receive their validity from acts of 5 
parliament:;;z. for ſmee they would be void in themſe lves, if Aue og. Pet. 
pretended to in other places, a general confirmation by 28 383. 5 
of parliament, oi the cuſtoms: of the: city, would not make 
them good there: But the great reſpe& which the law has 
to the city of London, for the cauſes: aforeſaid, is tlie rea ſon 
why ſuch cuſtoms and privileges are allowed to obtain in, and 
have been granted to the ſaid city, as no other city withia 
the: kingdom does, or by law can enjoy without a ſpeciab 
aQ of parliament. Upon the ſame reaſon it is, that by the 
ſtatute of Magna Charta, the liberties of the eity. of London 
are ſaved-by: name, though no-other'town or city in particu- 
lar be named, Magn. Chart. cap. 9. viz. by reaſon. of its 
eminency, and of the great regard that London is of before . 
other places, as being the ſupport of the trade of the nation, 
and the great mact-andiſtaple'of all commodities. By 
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Ante 2.30. 


My third reaſon is; Becauſe if the diſcharge | 
this charter did not extend to citizens wines imported elſe -, 
|. where than at London, it would be a means to lefſen the 
trade of the city, which is the ſupport of the citizens. 
For the city of London being as it were the magazine of 
all foreign trade, cannot be ſupported and maintained in its 


ments; as the St 
Rep. in Edward Phitton's caſe : The act excepts the proceſs 
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grandeur by importing goods into the Thames only; but the 
citizens of London import into all parts of the kingdom, te 
ſupply all places with their merchandize : And if they do not 
enjoy this exemption elſewhere, as well as in their own port, 
it would tend to the leſſening of their trade, and thwart the 
deſign of granting them this privilege. For the wealth 
of the city ariſes by the freedom of trade, and en- 
couragement given to the citizens by their liberties and 


© franchiſes, and by a fair and candid interpretation and con- 


ſtruction of them. 8 e. ö 
My fourth reaſon is; becauſe this grant enures by way of 


diſcharge and exemption from a burthen, to which the citi- 


zens had before been liable: And ſuch grants have always 


been expounded more beneficially than others, upon this 
ground, that favores ampliandi ſunt. And upon this ground 


the caſe is put 19 Hen. 6. 62. The Rector of Edington's caſe. 


And 58 Hen. 6, 10. b. per Danvers, If the king grant to a 


parſon, that he and his ſucceſſors ſhall be quit of the payment 


of tenths, when granted by parliament ;z this is a good graut, 


being by way of diſcharge. But if the king ſhould make a 
grant of tenths to be granted to him by parliament, the 


gtant would be void, 22 Ed. 4. Grants 29. The ſame ap- 


pears by charters of pardon, which are always expounded ex- 
tenfively for . So general pardons by act of parlia- 
at. of 43 Eliz. cap. 19. Of pardon, cited 6 


of cap” utlagat ad ſatisfaciendum, till ſuch time as the my 


outlawed make fatisfaQion ; yet it is held and adjudge 1 


that if he die be fore ſatis faction made, his executors may 
make ſatisfaction, and ſhall thereupon be admitted to the be- 
nefit of the pardon. So Co. 7. Rep. 18. b. Sir T ho. Cecil's 


caſe, It is held upon the ſtatute of 33 Hen. 8. cap. 39. for 


alledging, pleading, and declaring matter in law, reaſon or 

ood conſcience in diſcharge of the king's debt, that the ſaid 
NE hn not extend to the caſes only that are expreſsly 
there provided for, but to all other caſes by conſtruction. 
W herefore ſince ads and charters of grace and bounty 
have always received an extenſive interpretation, at 


leaſt ſo far forth as the words will bear, I hope that 


in this cafe the charter, upon which the queſtion ariſes, 


being a charter of grace, will receive a like interpre- 
| | | Los 858 tation 


granted by 
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Mich. 14 Car. II. in Scaccarſo-. 
tation for the honour of the king and benefit of the 
ſubje cr. „ Oo, c 
I My fiſth reaſon is grounded upon this rule, which holds in 

all caſes of grams from the crown; wiz. that the king's 
grants ſhall be conſtrued largely and liberally with reſpe& to 
all ſuch things as are in particular granted by name, though. 
not with re ſpect to all ſuch things as may ſeem to be com- 
prized within general words. Co. 1 Rep. Altonvuood's caſes . 
if the king grant bona & catalla felonum, obligations and things Ts 
in action will paſs; as Malter Chiet Baron ſaid in Claytor's | 
caſe, 4 Car. 1. in Scaccar Upon the Stat. of 21 Jac. 1. Of 
ardon, that it had been adjudged in Mich. 398 & 40 Eliz. in 
B R. Inter Eſſingten & Barker, Paſch. 12 Car. B. C. in an 
action upon the Stat. de 2 Ed. 6. for payment of tithes, it was 
held clearly, that if the king make a grant of tithes, all ſorts 
of tithes paſs thereby : but the doubt in that caſe was occa- 
ſioned by a videlicet in the grant, viz. of ſuch and ſuch 
things; and the queſtion was, whether tithes of other things, 
that were not named, would paſs ; but if the videlicet had 
been out of the caſe; there would have been no ſcruple, but 
that all ſorts of tithes had paſſed. ' So if the king grants 
conuſance of pleas in debt, the grant extends to debts upon 
record, as well as to other debts: Longs caſe, Hill. 22. 
Car. 1. B. R. 11 Hen, 6. 50. grant of goods forteited pro e- 
lonia vel alio delicto, per quod forisfacere poteſt catalla, extend 
to oullawry in debt or treſpaſs. Hob. p. 302, 303. Holland, 
ver /. Shelly: grant of the goods of outlaws extends to all man- 
ner of outlawries So in this caſe, the citizens ſhall have all 
favour of being diſcharged of prizage, which they may have 
without offering violence and injury to the words of the char- 
ter: but for the citizens of London, to be diſcharged of 
Prizage for wines imported elſewhere than at London, is as 
much within the ſetter of their charter, as to be diſcharged 
thereof for wines imported into the port of London. | 
My ſixth reaſon is, that the place of importation is not li- 
mited by the charter, nor, as | conceive, ought it to be li- p,g ,,,- 
mited and reſtrained by conſttudtion: ubi charta EN 45 * 
nec nos diſt inguere debemus. And it is a general rule, that 10 45. 4. * | 
 clauſula generalis generaliter eſt interpretanda And another 7% 800. 3 
maxim we have, that propoſitio indefinita equipoliet univer ſali. | 
2 R. 3. 4. 21 Ed. 4. 44. If the king grants to an abbot, that 
he ſhall be diſcharged of the payment of tenths granted per 
totum clerum Angliz, theſe general words ſhall diſcharge 
ſuch an abbot from the payment of tenths granted by the 
alergy of the province of Canterbury, though not granted -4 
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Mich. 14 Cu. I. in Scaccarſo- 
the ##tus clerus Angliæ; and though the abbot himſelf be one 
of the grantors : becauſe ſuch grants of exemption and pri- 
vilege had always been a large and bene ficial conſtruction. 


|  " It has been ſſrongly objected; by the other ſide, that in this 


very charter, the clauſes that go before and follow after this 


clauſe or diſcharge of prizage, and which concern the citi- 


Zens being exempted from purveyances, &c. have theſe 


words in them; viz; tam extra quam infra civitatem: which 
words being not inſerted into this clauſe concerning. prizage, 


they infer the intention of the grant to have been, that they 
ſhould be diſcharged of prizage only for wines imported in- 


fra; and not extra civitatem. 


To this I anſwer firſt, that many clauſes are inſerted 


Es, Lit, 401. 9. 


into patents, rather for explanation than to enlarge the grants 
and ſometimes clauſes that are not at all neceſſary: and the 
like we ſee in acts of parliament, vid. 1ſt Rep. 24. b. Porter's 
caſe, and in 4 Co. fo. 7a. b. Burreug#'s caſe; if the king 
make a leaſe rendering rent at the receipt of the Exchequer, 


br into the hands of his bailiff 3. theſe words are redundant, 


and the law would. imply them, though they were not ex- 
preſſed : and therefore if the king ſhould grant the reverſion 
of ſuch a leaſe over, the grantee muſt demand the rent upon 


the land. 


Secondly, the clauſe. in this charter that concerns dif- 


charge of prizage, imports a gtant of a quite other thing, 


and of 2 different nature, and that has no dependance upon 
the clauſes precedent or ſubſequent: but is a clauſe that 
ſtands dy itſelf, and is not affected by any words, that mey 
be ia ſerted into any of them. And this may appear by the 
caſe aſore- cited, of Holland and Shelley, Hob. 302, 303. 


Where the king grants the goods, quorumcungue utlage» 


torum OW ut lagand. But the clauſe preceding mentions, 
omnia & omnimeda bona & catalla guerumcunque, felonum, and 
the clauſe ſubſequent is, emnivm & fingulorum pro felonia in 
exigend! gualitercungur poſit” & ponend, And the queſtion 
whs, whether the goods -and chattels of a perſon outlawed 
for debt or treſpaſs paſſed. by this grant? and it was 
reſolved, that they did, though that clauſe of guortmangue 


utiagator & 'utlagund) was placed betwixt two clauſes, which 


concerned felons: and the reaſon given is, becauſe the 
middle clauſe of outlawry ſtands perſeQ of itſelf, and with» 
out dependance upon the other, though it be amongſt them: 
and by the ſame . reaſon, this clauſe concerning prizage, 
ought not to loſe any thing of its force and effect, by its 
being placed as it is; which I conceive. to be a full anſwer 


t 


to that objeQion. - = 
i 8 | £17 ” h By 


E | 
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7 & * 


grant, as to the trees, depends upon the firſt word cu odiarn,"\ 
but in the other caſe, the word arboret, being put in the 
accufative caſe, makes it à ſeparate and diſtin& grant. So 
in our caſe, the effectual word, which governs the period, 


- 


and with which the privilege runs, is the word wines: And 


therefore, where the wines deſcribed in the grant ate found, 
viz. the wines of citizens, there the exemption takes place, 
be it here it . „„ 
Eighthly, The place where prizage ſhall become due, is 
but circumſtantial and accidental, and therefore ſhall follow 
and attend the ſubſtance; as in the caſe ' 2 Hen. 6. 
Where a man grants common ubicungue averia ſua ierint; 
there the grantee may put in his beaſts, when and where he 


— 


# vw 


will; becauſe the grant of common is the ſubſtance, and the 


time and place is not. So here the exemption from the duty 
of prizage is the ſubſtance, and the place but circumſtantial 
and accidental. „„ IHE Bo | B+ 
But it has been objeQed, that this privilege has never been 
enjoyed,” but in the port of London, and that therefore the 
charter ought to be ſe conſtrued, as not to extend to other 
ports. 3 | nl EO ood ES; > 
lanſwer, firſt, That indeed cuſtom and uſage, will in 
ſome caſes — 3-0 ancient grant, beyond what the words 
in themſelyes would otherwiſe import; as in the caſe afore- 
mentioned, of the foreſt of Savernacle; in which caſe, the 
grant was extended by the better opinion, to carry tithes ' 
not compriſed in the videlicet. And ſo in in the 9 Rep. in the 
caſe of the Abbot of Strata 1 


1 oo» 


% - 


© - 
oP " N 
— e . = ͥ e , = rn EE ————ð—— — —— PR en Pee - 
- 5 7 


= 


* 3 


4 N at * 
ET. - F< OY 4 
4 , 
* 
* - 
8 : 
e 
f 
. © 
F $ — 
9 
* 


Co, Lit. 233. 4. 


diſcharge of toll, pontage ze, 
ſtanding ſubmit to pay th Inties, he may for. all that in- 


lich. 14 Car. I. in Scacraris; 
But nen er, will never deſtroy: the v: 
things, which do not lie in forfeiture for. mn uſer, which is. 


Secondly. I fay, if other citizens, or the defendant him- 
Telf, has at any time or times waved this privilege, . that 
ought not to turn toitheir or his prejudice, whenever they, 


or he ſnall think fit io claim it. For if any man have a legal 


ſiſt upon his privilege, whenever he pleaſes. 


© Thirdly, perhaps ſome perſons have choſe rather to pay a | 
ſmall ſum, than to contend the matter; but that is no ar- 
gument, that therefore when greater ſums are demanded,. 


they ought then to ſubmit in like manner. 


But beſides. all this, We have it in proof, as far as ane», 


gative is capable of being proved, that prizage has not -been 
paid for: citizens. goods, though imported elſewhere, than at 
tlie port of Londen. VVV 

The adverſe party rely moſt upon the caſe of the Cinque 
ports, who have the like. privilege for-their goods, not with · 
ſtanding which (ſay they) it was adjudged in Trinity Term, 
7 Jac, f. in Saccario, That that privilege did not extend be- 


yond the Cinque · ports, but was circumſcribed within their 
-own limits. | „ | S790 


To.which I apfwer, firſt, That if their privilege be, eib. 


cumſcribed within their own limits, viz, thoſe of their on 


Ports, yet they have à larger boundary than the citizens of 
ndon, whom the plaintiff's council would reſtrain as to 


this privilege, to wines imported into the port of London 
only, where their bulks are for the moſt part broken up: 
And therefore the inhabitants of the Cinque · ports, have the 


more reaſon to erde FT a 
But ſecondly, 
wholly upon another. foundation, than this of the city of 


wal 


granted to them, as appears by their antient charters, which 
I have ſeen, by reaſon of their perſonal attendance to oppoſe: 
foreign invaſions, and in ae Seas the charge that 
they were at therein, and the hazard, that they were to run 


thereby. And to encourage them to be the more diligent in 
attending upon this ſervice, were their: privileges grant - 
ed to them: And that is the reaſon, why their privileges 
do not extend beyond the limits of the Cinque ports, from 
which they ought not to recede. But the privileges and im- 


munit ies granted to the city of London, are upon another 
1 Ys ground, 
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idity of a grant of 


-murage, & c. and ſhall.notwith« 


That privilege of the Cinque ports, . ſtands - 
London: Far: the -privileges of the Cinque ports were firſt 
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ground, viz. becauſe it is the mettopolitan city, cer regni & 
camera regis, the life, ſource and fountain of all merchandiſe. 

and trade, which furniſneth and ſupplieth the whole kingdom 
with commodities: and therefore their privileges with 'reſpe& 

to trade, ought in reaſon to be as extenſive as their trade it- 

fell. Which reaſon does not hold in that caſe; of the Cin- 

que Ports: and therefore the argument drawn from them, is 

not concluſive, _ VOL Eh | 5 — 5 

[ ſhall conclude with the ſtatute of 1 Hen. 8. cap. 5. 

Wherehy it is enaQted, that no citizen of London, or other 

the king's ſubjeAs, inhabiting in any other place exempt 

from prizage, ſhall cuftom any other men's goods in their 

own names in any place, upon pain of forfeiting double the N. B. theſe 

value of the prizage: whereby it appears to have been the _ {ny 
a of that parliament, that the city 'o: London had ho 3 


7 « 


ſuch a privilege, as I-contend for. I hope the court will be 
of the ſame opinion, and give judgment for the defendant. 
A few days after, the Barons delivered their opinions, 
ſeriatim. Bag I 
Baron Turner, judgment ought to be given for the plain- 
; tiff, for I take it that the citizens of- London, are not dif- 
charged of prizage in the out-ports: general words in the 
e king's patents, ſhall not always be generally expounded, but 
do admit of many reſtrictions, qualifications and exceptions ; , 
and ſo do the grants of ſubjects in ſome caſes: as, if a man | 


- 


grant to another omnes arbores ſuas, fruit-trees do not paſs 
thereby. Secondly, if the words of this grant ſhould be ex- 
tended to all ports, it would be' a great prejudice to other 
merchants. Thirdly, prizage was an ancient inheritance in 
the crown, and therefore, ſhall not paſs from the king with- 
out expreſs: words. Fourthly, becauſe the clauſes in the 
patent, which are both precedent and ſubſequent to the 
clauſe in queſtion, and which contain grants of exemption 
to the citizens of London in other matters, have theſe ex- 
preſs words, viz. tam extra quam infra civitatem prediffan. 
And fifthly, the cafe of the Cinque Ports, which has been 
cited and inſiſted on by the plaintiffs council, appears to me 
to be a caſe in point. Wherefore, &c. : 4 
Baron Atkyns, argued for the plaintiff too ; firſt, becauſe 
nothing that is matter of prerogative, can paſs from the king, 
without expreſs and determinate words. Hob. 243, in 
San lope's caſe againft the biſhop of Lincoln, Williams and 
Adamſon. Secondly, by comparing the wording of this clauſe; 
vith the wording of the clauſes before and after, it appears 
not to have been ä intention, that it ſhould paſs pe 
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| giO0 Mich. 1g Car; IL in Scaccario; 
He totam angliam. Thirdly, to put ſuch a conſtruction, would 


| tend both to the king's diſhonour, and to his loſs : to his dif. 
1 © honour, by reaſon, that ſo great a number of his other ſub- 
f | ' jets would receive a prejudice thereby: And to his loſs, in 
reſpect of his ewn, revenue, which would be diminiſhed, 
Fourthly, becauſe ſuch patents have been uſed to be con- 
ſtrued ſtrictly, as appears. by SackeverilPs caſe. And he that 
enjoys this privilege muſt be ciwis & liber hams, free of the 

city, and an inhabitant within the city, and a pater familia 

too: if he want any. of thoſe qualifications, - be is not intitus 
led io this privilege ; as was reſolved in Hanger's caſe, Mor, 
caſe 1120. Se that this grant has been expounded ſtridly, 
-- +- vid. 8 Rep. Join Mebb's caſe, upon grants of the like nature, 
vid. Sir Jen Davy's Reports 7. 8, &c. le caſe de cuſtoms paya- 
„, / x ð 1h bes 
Hlale Chief Baron argued on the ſame fide. Fitſt, he ſaid 

this privilege ought not to be extended to the out- ports, be- 

5 cauſe in the king's grants, indefinite words do not import 
an abſolute univerſality, as appears by a caſe cited in . 

Davy's Re ports, 17. a. viz . The king had granted to a Yene- 

tian merchant, that he ſhould be quit, de amnibus cuſtumis, 

ſubſidiis & Impoſitionibus, & omnibus aliis denariorum ſummis de- 

bitis & ſo/ubilibus pro quibuſcungue merchandizis, importand, 

Ke. and that he ſhould be, as free as the citizens of London, 

By colour of which charter, he claimed to be free of pri- 

Zage, becauſe by. a ſpecial charter, the citizens of London 
werediſcharged thereof. And yet it was adjudged, that this 

grant did not diſcharge. him of prizage, becauſe prizage is 

not ſpecially expreſſed. in the grant. Vid. etiam 2 R. 3. 4. 
And in our caſe, the grant may well be ſatisfied, without 

ſuch à general expoſition, as this. | Secondly, he argued 

from the nature of the thing granted, which was an inhert- 

tance, in the king, and an ancient revenue of the crown: 

and there is a, great diverſity, betwixt grants made by the 

king of things which were not. veſted in + himſelf before, 

but are as it were created by the grants made thereof, as 

exemption from toll; and grants of, things, which prece - 

dent to the grants, were actually parcel of the king's reve - 

nue: in which laſt caſe, ſpecial words are required; as ap- 

_ pears by the caſe in fir ohm Davy now cited. And it ap- 

pears by the Red-book.in the Exchequer, that grants of ex- 

emption from prizage, made to the merchants of Aquitain, 

and af other foreign places, run in theſe words, per totum 
regnum; and therefore we may reaſonably conclude, that 


5 


this patent, would have been conceived in the ſame words, 


4 


- 


if ahe king's intention had been ſuch. 


Thirdly, 


made to them by king Hen. 3. Prizage is excepted, but in 
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Tphirdly, he argued from” the nature of the place, to 


hich has a port of its own of a large extent, and therefore 


charge them elſewhere. K ſuch a grant were made to the 
town of Saliſbury, where there is no port, it were reaſonable 


to allow the diſcharge to run per tofam Angliam; becauſe the 


grant could not admit of any other conſtruction. Fourthly, 
he conſidered the manner of the grant itſelf; in a gtant 


1 of Fdw. 3. it is remitted to them. And here firſt, the 
conſideration of the patent is local, pro melioratione ci dium. 
Secondly, the clauſes before and after have ſpecial words, 
tam extra quam infra civitatam. And for authorities, it has 
been adj udged in the caſe of the r hey upon a like 
grant with this before us, that they ſhall not be diſcharged _ 
out of the ports. But if a ſhip bound for the port of Lon- 
don, ſhould by ſtreſs of weather, or otherwiſe be forced into 
any other port, in ſuch a caſe as that, the citizens are to 
enjoy their privilege, as well as if the ſhip had arrived in the : 
port of London: and ſo it was held 25 Edw. 3. | 


\ 


And accordingly it was decreed for the plaintiff the ſame 8 


1 8 


Richard Proctor Eſq verſus Francis Philips Eſq. A 


| N an action upon the caſe, for diſturbing the plaintiff, 2 « 2). 
1 to take the fees and other profits of one of the judges Po 327. 


places in the Sheriff's- court in Guild-hall, London (the ac- 
tion being laid in London) after not guilty pleaded by the 
defendant, and iſſue thereupon, the plaintiff ſurmiſed to the 
court, that the place was granted to him according to the 
uſage of the city by the mayor and aldermen, by which title 
he was in: and that the mayor, aldermen and commonalty 
of the city in common council affembled, pretend a title to 
the placing of judges there : ſo that it is like to come in 


queſtion betwixt theſe diſtinòt parties of the corporation, 


whether has the better right to place judges : and hereupon 
he prayed a ven. fac, to a foreign county, all the common» 
_y of * city of London being concerned in the ſucceſs of 
the . ĩ?i00 nee „ XI 
But per Hale Chief Baron & totam curiam, the ſurmiſe is 
t ſufficient to award a venire facias to a foreign count y. 
irſt, becauſe it does not appear that the title will come in 


queſtion | ; 


— 


e was made;  v/Z. the city of London, 2 


there is no neceſſity of conſtruing the patent, ſo as to diſ . 
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potion, pen this-iſue : for the defendant may perhaps in- 
PZ het ſiſt upon ſome other title, or that he has not taken the pro- 
Sip: 137, 138. fits. And in all the caſes that have been cited, as in Hob. 
3 J. 42. Rep. 85. Day and Savage's caſe, and in Smith and Han- 
3 Cre. 516. coxke's caſe in B. R. and inthe caſe of one Bowbridge, it 
'  - peared by the iſſue that all the county was Peri the of 
Tui 3iy. otherwiſe no faorein venue ought to be awarded. And in the 
c eaſe between Day and Savage the queſtion was, whether the 
| iſſue ſhould be tried by certificate, or by a jury; and not 
whether a ven fac. ſhould iſſue into a foreign county. A nd in 
the caſe of Smith and Hancecke, the defendant in treſpaſs juſ- 
tified by virtue of the cuſtom of the city of London; ſo that 
the cities being concerned in the cauſe appeared by the iſſue, 
and not by ſurmiſe. Secondly, it does not appear by this 
ſurmiſe that there is not a ſufficient number of freeholders in 
the city to try this ſue, who are not free of the city, nor 
within the diſtreſs of 'the city, which 'ought to appear, for 
elſe there ſhall not go a venire into a foreign county. And in 
the caſe in Dyer 279. b. concerning the cuſtom of the city 
of York, that wares foreign bought and foreign ſold 
within the liberties of the city ſhould be forfeited and ſeizable 
by the mayor, viſcounts and citizens, the venire facias was 
awarded to the ſheriff of Yorkſhire, upon a ſuggeſtion, that 
there was not a ſufficient number of freeholders within the 
city, not free of the city, to try the iſſue ; as appears by 
| Bendhe's Rep. caſe 39. Thirdly, it is not here ſurmiſed 
that the title will come in queſtion, but that it may come in 
que ſtion; which is but a may-be. Foprthly, as it appears 
by the ſuggeſtion, the conteſt is betwixt the corporation 
ol the city itſelf; and the queſtion is, whether the an 4 
and aldermen, or the mayor, aldermen and commonalty, 
aſſembled in common council, have the right to place judges 
there: ſo that the cuſtom of the city does not come direQiy 
in queſtion hetwixt them and a ſtranger, but among! 
themſelves, fifthly, if this ſuggeſtion were admitted to be 
good, yet in caſe the other ſide ſhould deny the fact of it to 
be true, how ſhould it be tried ? To whom ſhould a venue be 


Late 128. 


ent. 365, awarded to try it? In all caſes of forein venires, they are 


x Sid, 58. awarded either by admittance or conſent of the parties, or 
upon a nient dedire, or a demurrer overruled ; as appears Pl. 

Com. 79. b. and Dyer 300, 367. So that upon the whole 

matter they agreed, that the ſuggeſtion would not aid the 

| plaintiff, But the court gave him leave to amend his ſuggeſ- 

| tion, in regard the defendant had neither pleaded not de- 
Fes Tat 327. murred to it. FFF 
| Hobart 
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8 Prohibition was moved for to the delegates, upon a (3) 
| ſurmiſe that the will in queſtion concerned lands: up-  _ - 
on which the caſe appeared to be 4hus'; viz. There was a 

will proved in common form, and afterwards the plaintiff _ 

ſuggeſting that the teſtator had made another will, and a 
conteſt ariſing upon it, the ſecond will was ſentenced to be 
; his will. From which ſentence there was an appeal to the 
delegates: And a prohibition was now prayed to them cauſa 

qua ſupra ; viz. becauſe the teſtator had diſpoſed of lands by 
| | bis wilt 3 which is a good ground for a prohibition gy fa- 
| eie 6 Rep. Montagus's caſe, Brett & Neiter's caſe, Cro. Ca. 
| p. & Dennie's caſe, ib. p. which was in caſe of an Cre. 94, 115, 
; appeal, as our caſe is. 165, 391. Yelve ' | 
; Hale Chief Baron. The courſe was at firſt to grant a pro- ** * Nr, 
1 hibition upon all ſuch ſuggeſtions, and if upon the trial it 
ö appeated that nothing was diſpofed of in the will, but land, 
y then the prohibition was perpetual : But if there were a per- 
: ſonal eftate, and an execytor in the caſe, then a conſultati- 
, on was awarded quoad, fc, Afterwards upon ſuggeſtion that 
e 
J 
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the will concerned lands and goods, a prohibition was. uſed to 

be granted only guead the land. But of later time, upon a 

Juggeſtion that the will diſpoſed of lands, if the perſonal ef- 
tate were concerned likewiſe, they have uſed te deny a pro- 


1 F 
r rr 


n hibition, becauſe the party is at no prejudice by it with re-, p,,, 20. 
5 ſpect to the land; the probate in the ſpiritual court being no 2 8id.143. Tel. 
n evidence againſt him at law for the land. And the executor 92. 4 Cre. 436. 
* would be at a prejudice, if a prohibition ſhould iſſue; becauſe 5 
V, then the executor would be hindered from proving the will, 
es before which he cannot ſue for a debt due te the teſtator, 
ly which may be a means to diminiſh the eſtate: Sed adjornatur. = 
ff Being moved on another day in the ſame term, many nn 
be preſidents were cited for the granting of prohibitions quoad . e yzr. & 
to the land, But per Hale Chief Baron; There ought not to be gur. 2 Cr 346. 
be a prohibition upon this ſuggeſtion : Becauſe in this cauſe the 7,7: 3% . 
re ſuit before the delegates is only to put the party into a condi- n 
1 tion of doing the ſame thing, which the 2 himſelf has | 
gt done already, viz. to prove his will: And it is grounded up- 
le on an a& done by the plaintiff himſelf; and if it were not 
he . the defendant would have no means of proving vy 
el bis will, being tied up with a prohibition; which is ynrea= id 
le. Aonable, But 3 the plaintiff had brought his ad ion here 
g to try his title to the land, and the validity of the defen- 888 
al [4 1 


| * 
dant's 2 


Aue 131. Spicer. 
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314 Mich. 14 Car. II. in Scaccatic⸗ 


dant's will, and offered to proceed in it with effect, the court 


ordered a prohibition, gunad the land, unleſs the parties 


would conſeni to be concluded by the probate. And the like 
. was done in another caſe in this court, betwixt Minſbaw and 


15 ; ; 


r 


Where the ſug- 3 c RB RL, oP „ 
ſtion goes to the whole will, as ww compes a prohibition may be awarded, a8 ante 131. but 


* 


e court will oblige the parties to go to iſſue the ſame term to prevent delay. But here a, 


prohibition ſhall not go, for the probate in court prerogative is only evidence here. 1 Peat. 
207. 2 Sid. 143- unleſs the trial of the lands and validity of the will come in queſtion, as here, 


Samuel Friend verſus John Drury & al inEjeetment. | 


J upon a title controverted betwixt the. Lord Dacres and 
the Duke of Richmond. It was held by. Hale Chief Baron g 
of” curiam, That if a letter of aftorney be made to enter into 

all or any part of lands in the name of the whole, and to 


(0 Tt an ejectment of lands in Sutton-Marſh in Lincolnſhire, 


make livery, that the attorney may enter into any part, 


Go, Lit. 3a. a. though in the poſſeſſion of ſeveral tenants, and make livery 
Teverally of the ſevetal tenements apart, that he enters to 


. ˙·1ꝛ ͤ | 
Sill verſus the Attorney General & al" 

(s) PON abill in equity the caſe was, that divers com- 

miſſioners of exciſe in the late times for Yorkſhire, 

were bound each for himſelf, with ſureties to perform for 

his part all the articles and rules of exciſe, and to make true 

payment of all money that ſhould be received by himſelf, or 


* 


© conſent or ptocurement. And it was held in this caſe, by 
Hale Chief Baron, that by this ſecurity each commiſſioner 
was bound for himſelf only, and that they were not bound 

one for another: But if the words had been (as ſome of the 

bonds did run) that he ſhopld anſwer for all monies received 

© by himſelf, or by any other perſon by his means or aſſent, 

that by theſe words each would have been bound for the re- 
ceeipts of the other joint-commiſſioners. But it was held 
dlearly, that if there are joint accountants, each is liable for 


by himſelf; though the law be otherwiſe in caſe of common 

Fr: As in caſe of joint-executors, none is chargeable 

for more than comes to his hands ſeverally., But yet in that 

"caſe, if by agreement amongſt themſelves, one be to receive 

| and intermeddle' with ſuch a part of the eſtate, and another 

Woeith ſuch a part, each of them will be chargeable for the 
hole: Becatiſe the receipts of each are purſuant to t 
r 1 4. 5 — 


5 _ Agreement made betwix: both, « © 
#0: 1.4 8 


by any other perſan or perſons for him, and by his means, 


the whole; to wit, in the king's caſe, though not received 


. « » verſus 
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1 ] 2 verſus Brown & al'. 2:4 
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IN ejedtment for an eſtate of the Lord Cos in Kent, it (65 


vas held upon evidence per curiam, by advice of all the 
other judges, whom one of the Barons was ſent to conſult, 
{quod nota) that if one witneſs be examined for the defendant, 
de bene eſſe to preſerve his teſtimony, upon à bill preferred, 
and before anſwer, and upon an order of court for his exami- ; 
nation, made upon hearing of counſel on both fides; and if = 
after anſwer the witneſs die before he be examined again, 
the anſwer coming in on the eight and twentieth of Novem- 
ber, and the witneſs's death happening on the eighteenth of 
December following, and he being ſick all the mean time, 


ſo that he could not go to be examined; that notwithſtand- 


ing all this, the examination of ſuch a witneſs ſhould not be | x 
read in evidence,” becauſe it was taken before iſſue joined in Ft. 331. 40 
the cauſe, and he might have been examined after: And 95- „ 


the defendants did not appear to be in contempt, 


Cumpoſ un. 
r an action of debt upon the ſtatute of 2 Ed. 6. for tithes 
of Eltham Park in Kent, the general iſſue was pleaded ; 
and upon a trial at bar, it was held upon evidence by Hale 
Chief Baron, and the whole court, that the king is not by 
virtue of his prerogative diſcharged of tithes for the ancient 
demeſnes of the crown; but that he is capable of a diſcharge _ 
de non decimando by preſcription (becauſe he is per ſona mixta) 2 C. 44, 6. K 
as well as a biſhop. Vide 2 Rep. *Eveſque de Wincheſter's Stn. Jo. Ze. 
caſe : But if the king alien any of the lands that he is ſo diſ- | 
charged of tithes for, his patentee ſhall pay tithes, and not , ce. $19. 1%, 


v. 1 Cre. 9 


only ſo, but the preſcription is deſtroyed for ever, though 387. 1 Cre. 9g, 


the ſame lands ſhould afterwards come into the King's hands H.. 248, ; 


again, by Eſcheat or otherwiſe, | 


Si 
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àlfͤr George Carterett verfus Sir John Maſſam- 
(8 ) Fro: billin equity preferred by Sir Geerge Cartereth, _ 


Her 18g. % vilege it 


* 


(9) 


| debtor to the king and treaſuret of the navy, the de 
fendant Sir Join Maſſam pleaded his privilege, as one of the 
fix clerks in Chancery, under the great feal, Upon which 
Eafe it was held by Hale, Chief Baron, and the whole court, 

- that 2 general privilege as debtor, will not hold againft 4 
ſpecial * in another court, but againſt a general pri- 
will. But a privilege as accountant, will hold 

againſt a ſpecial privilege in another court, as officer of the 
court or otherwiſe, though it be not alledged, that ſuch ac- 
countant is entered upon his account z becauſe that is intend- 


ed, if the &ntrary be not ſhewn. And every accountant may. 

be attached by the court to make his account. And in thy. 
_ Cafe, they held that the plaintiff being treaſurer to the navy, 
Was eo ipſe an accountant. But the plea gras overruled 


ſpecially in this caſe, becauſe it appeared by the bill, that 


nds ſeiſed into the king's hands upon an extent, were af- 


figned to the plaintiff,” upon condition that the aſſignment 
Mauld be void, upon the payment of a certain ſum of money, 
"by the king at a day then paſt ; ſo that the king had an equi- 


4 


table intereſt in the eſtate. 


treſſ paſs quere clauſum fregit, the defendant pleads, 
1 that Sir Charles Smith was ſeized in fee of the land, &c. 
and that it was extended upon an outlawry, and he the de- 


- fendant, by the ſheriff's command entered upon a Leveri 


farias, &c. and fo juſtifies. The plaintiff in his replication, 
proteſting that Sir Charles was not ſeized, ſays, that fhe 

- maſter and fellows of king's college in Cambridge were ſeiz- 
ed in fee, and that before the outlawry and the inquiſition 

thereupon they demiſed to the plaintiff, abſaue Noc, that 

the clofe in which, &c. was contained in the inquiſition. 
And iſſue being taken thereupon and a verdict for the plain- 

tiff, it was moved in arreſt of judgment, that the tra- 

verſe was naught, and that the ſeizin in fee, and not the 

being comprized in the inquiſition, ought to have been 

traverſed, But fer curiam, the travers is well * 

| | - for 


'F 3 Als. . wet path, At. Er thx etc. trons 


à ſuit by bill does not lie but again 


% 


intrat. pro Queer. 5 | BY 


N aQtion upon the caſe by bill againſt the defendant as 
Þ ſearcher, for the profits of the office, judgment bei 


ready to be entered up for the plaintiff, for want of a plea : 


w 14 Cr U. 8 > 
| for any part, of what the defendant makes his title is tra- > 
verſable: As if in treſpaſs the defendant alledge a ſeicin=  *} 
in fee in J. S. and a demiſe to himſelf, the plaintiff may tra- 6 co. 24.4. E. | 
vers either the ſeizin in fee, or the demiſe, at his eledion; & 42 
io here. Beſides in this cafe, the ſeizin in fee is not materi- * | 


al, becauſe the defendant juſtifies by command from the = Sand. 266. 
ſheriff, who had authority by virtue of the extent, and gw... 8. Ser. 
 Levari fac. though bir Charles were never ſeized. Et Judit. ci 1. 


| Ayleway verſus Markham, the General Searcher. 


400 


it ſeemed to Hale Chief Baron and ty the whole-court, that 
t 


obliged to a perſonal attendance in couft, and not agaiuſt 
others, ſuch as ſearchers, collectors, ſheriffs, or others, un- 


leſs they be aQually upon their. accounts; for the miſchief 


would elſe be great, if ſearchers and others, whoſe ꝓreſence 


is neceſſary elſe where, upon their ſeveral charges and duties, 


ſhould be ſued here by bill, and compelled to anſwer, with- 
out being ſummoned, or have judgment againſt them by de- 
fault: But becauſe the clerks ſaid, there were many preſi- 
dents for it in court, the barons appointed a day to be attend- 
ed with preſidents, and judgment ſtayed in the mean time. 


Manly & AP verfus Lovell. 


7 WIE plaintiffs bring an action of trover and converſion 
as executors, againſt the defendant ſor an obligation; 


and declare that it was loſt in the teſtator's time, but lay the 
converſion ſince his death. Two of the plaintiffs were ſevered 
and non prof. entered as tothem ; to the third, the defendant 


pleaded non culp. and found againſt him, and 5001. damages 
given. And now moved in arreſt of judgment, upon this ſe- 
verance: And held by Hale Chief Baron, and the whole 
court, that ſummons and ſeverance lies not in this caſe ; be- 
cauſe the converſion, which is the moſt material part of the 


declaration, was in the executors own time. So that upon 


the matter, the action is grounded on their own poſſeſſion; Ce. Lir. 139. 
" WE as as „ . 10 Ct. 


hoſe officers, who are 


134. 
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. as treſpaſs of their own poſſeſñon: in which caſe, ſummons 
and ſeverance does not lie. And conſequently the nonſuit of 
one, is the nonſuit of all: and all the proceedings after are to 
1 no purpoſe. Per Hale Chief Baron, there are two ſorts of 
; 3 a ſcverances ; one, when a plaintiff will not appear, there he 
1 of. 139. 5. a. ſhall be ſummoned and ſevered : the other, when all appear, 
but ſome one or more will not proſecute, there he or they 

'-. * ſhall be ſevered by order of court. And judgment in this 
cauſe was arreſted. | 2 . 


Sir John Hedworth an Infant, by Sir John Jackſon 
his Guardian Plaintiff, verſus Joſias Primate De- 
fendant. 5 : 5 


1* (2) : PON Engliſh bill the cafe was thus; v/z. à man 
| LJ acknowledged a ſtatute of 1500l. for the payment of 
.8ool, with intereſt, at the rate of 81. per cent. which being 
forfeited, and lands extended upon it, at a certain annual va- 
lue, the conuſor afterwards, for a good and valuable conſi- 
deration, ſettles the ſame lands in tail; and then borrows 
more money of the ſame conuſee, and articles are drawn be- 
twixt them, whereby it is agreed, that this ſtatute and ex- 
tent, ſhall ſtand for a ſecurity, for the money borrowed, 
'Then the conuſor dies, and the right of entail deſcends upon 
the plaintiff, and the principal money of 8o0l. with intereſt 
is ſatisfied by perception of profits or otherwiſe : it was held 
by Chief Baron Hale & totam curiam, that the plaintiff could 
have no relief againſt the penalty of this ſtatute : for both 
the ſtatute and the ſettlement in tail, were for valuable con- 
ſiderations, and the money borrowed afterwards raiſes an 
equity tor the conuſee, and the heir has an equity, by reaſon 
4 Nu. 338. Of the entail : yet becauſe the conuſee has both law and 
2. equity of his ſide, and the plaintiff has only equity, ?till the 
penalty of the ſlatute be ſatisfied ; therefore the plaintiff ſhall 
not be relieved, *till the penalty be levied according to the 


2 Vent. 338. 

Ante i 136, extended value, or by caſual profits, ſuch as wines, von; 
173. of trees, & c. And by Hale Chief Baron, fince the new act, 
12 Car. 2. which reduceth intereſt to 6 per cent. more ſhall not be al- 
18. lowed upon any contract, though made before the ſtatute, 


by reaſon of the words of the ſtatute, which are, that no 
perſon or perſons, & c. ſhall from and after the 29th of Sep- 

. tember 1660, upon any contract, take, &c. above 6l. per 
cent. Whereas the ſtatute of 21 Jec. 1. cap. 17. runs in 

. theſe words; viz. upon any contra to be madeiafter the 
. - aid four and twentieth day of June, & c. which many do not 
take notice of; but thoſe words were left out of the new act on 


| 
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| purpoſe to leave it in general, to my certain knowledge. But | 5 
further, the Chief Baron and the whole court held, that the 
defendant here ſhould not be relieved in equity, for any 2 Cent. 33. 
| 4 ere af hos Soo $35 XF.% ſubſe- 
money lent ſince. the ſettlement upon the credit of his & NA eee 
: mer ſecurity, .for then no purchaſer could be ſafe 5 and ſo brance be ; 2» 
was held, Trin. 18. Car. 2. in this court inter Poole & Dude bought in by s 


ley... Prior conuſee, 
Wb: ei, e ave e Sonntag without notice 


of the intermediate incumbrance; the prior mortgage will ſecure his ſpbſequent incumbrance, 
fo that he ſhall not account to the intermediate mortgagee for more than the extended value, un- 
leſs he has allo received fatisfaction for the ſubſequent mortgage as well as the prior, or that the 
intermediate mortgagee will pay him off the remaining part due on both with damages and coſts, 
if due, or that he is ſatisfied by other caſual profit. But the intermediate morgagee-Miay male 
him account according to the extended value upon his pfior incumbtance, and then upon ſatise © 

2 dion of that thall be let in, Aue 173, 106, 13%/1iu ... 
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T. an action of debt upon a bond with a penalty, con- 

1 ditioned for performance of certain covenants. Articles 

and agreements contained in an indenture of leaſe for a year: 

The defendant pleaded performance of covenants: The 

plaintiff replied, that the defendant did nt pay the rent, = 
reſerved upon the leaſe at ſuch a day according to the form, s c. 27 
and effect of the condition of the obligation. "The defen= 

dant rejoins and alledges an entry by the plaintiff, into the 

land leaſed before the rent, and that he kept the poſſeſſion 

till the rent day was paſt. Upon which, iſſue being taken 

it was found for the lainif. And now the defendant moved 

in arreſt of judgment, upon a fault in the replication; viz. 

That the plaintiff ſays, the defendant paid not his rent ac- ' 

cording to the form, &c. of the condition of the obligation, PR 
whereas there is no mention of any payment of rent in the 

condition of the bond, but in the leaſe only. Seu non allocatur ; 

becauſe the defendant by his rejoinder has confeſſed, that 2 

ſuch a rent was arrear, and was waved taking iſſue upon „ee du, 
and taken iſſue upon another matter: And'therefore this ſhall C. Pg | 
be well enough after a verdict. And per Hale Chief Baron, 1 Sand. 229. 


is he nlainti TH > Ame 130, 1 Les. 
it is all one in ſubſtance, to plead as the plaintiff has done, op os" 
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and to haved leaded '/ecundum formam & effectum indenture ; 2 J, 128, 116. 
for the condition of the bond comprehends all that is com- , 3 
prized in the leaſe. But tho? it might have been made a 9. 6 
queſtion upon a demurrer, there can be no doubt of it after 
a verdict. e e 5 


| | | . 4 
„ af mtr folfcient in fub» 
* Anonymus. ſtance is not 1 2 


helped, pꝛſt 310. Secus of an informal one, 1 Vent. 137. See Ante 136. is Ol» 
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| Anonymous. 


IN an action upon the cafe, upon a promiſe to redeliver 
ſome rings to the plaintiff, in as good plight as they were 
delivered to him, or elſe to pay him r81; in money: The 
aintiff averred, that the defendant had not redelivered to 
im the rings, but omitted to ſay, not paid him the 18 J. in 
money: And this was held to be naught, though after a ver- 
dict, upon not guilty found for the plaintiff. Becauſe it may 
well be that the 18 l. was paid, and then the plaintiff had no 


« 


cauſe of action. 


Hill. 14 & 15 Car. II. Regis. 
Hill verſus Worſeley & Rogiſon. 


TON a bill in equity the caſe was, that the defendant 
U er ſeley had mortgaged lands to the other defendant, 
and then articled with the plaintiff, to ſell him the ſame 
land free of all incumbrances, for two hundred and fifty 
pounds : of which fifty pounds were aQually. paid to, the 
defendant Worſeky. Afterward Worſeley releaſed to Rogi/on 
the condition and power of redemption, and ence the ſame 
bill, releaſed to the ſaid Rogi/on, the mortgagee, all his right 
in and to the lands: But no money, or other valuable confi- 
deration appeared to have been paid, or given for either of 

theſe releaſes. _ And the court held, that neither of theſe 
reteaſes, ought to obſtruct the conveyance to the plaintiff by 
Worſeley ; becauſe they were given without any valuable con- 
ſideration, and one of them, pending this ſuit ; and that 
both the releaſes ought to be ſet aſide as to the plaintiff, But 
they doubted, a upon this bill, the defendant Rogi/on. 
could be compelled to convey his eſtate to the plaintiff, upon 
the payment, of what was due upon the mortgage with 
intereſt; becauſe the bill prays only a diſcovery againſt 
Regiſon, and that Worſeley ſhould make the aſſurance, and 
to be relieved in the premiſſes; and no conveyance from 
Region is required. e 1 i 95 
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Anonymus: 


EE award of the venire upon the roll was 1) April.: (2) 
And the ven' bore teſte the 18th of April; and yet it * oy ent. 170, 48. 
was amended after verdi& : Becauſe the award upon the roll 7 . 
is the warrant, and it is but the default of the clerk. And 246. Yes. 60, 
it is all one as if the ven fac? had born teſte before the award % Cu. 182 
upon the roll, or upon the Lord's dax. „ ; 


be wrong in u material point it cannot be-amended, Hb. go. 2 Fiat. 192, FE aut 199, is ue 
Bell vers Chaplain, 


an action upon the caſe upon a promiſe, the caſe was ( 3 
thus; The plaintiff had delivered another man's goods 3 
to the defendant ; and the defendant thereupon promiſed in 
conſideration of a ſum of money given him by the plaintiff, 
to deliver them to the owner, and did not deliver them. In = 
this caſe the defiverer, or the owner, may bave an  aRion.1 Vg. 
apainſt him; but they cannot join where the conſideration is 333, * Bi We 
not joint : As when in conſideration of ten ſhillings given 5 
by two men, a man aſſumes to do ſomething to or for them 2à Leu. 211. 
2 or 2 or for a ſtranger. But if 15 ns 50 

veral; as for example, in conſideration of ten ſhillings pai 3 
by one, and ten 55 by another; there they muſt ſever Tok — 
in the action. And if a third perſon be to have the benefit of NE 
the promiſe, as in the caſe of father and ſon, where a pro- | - 
miſe-is made to the father for the benefit of the ſon, the EE cis 
they cannot join; but either of them may bring the aQion. \z11. Ra. 3 
But in that caſe the declaration muſt be upon a promiſe made 93; 2 Je 0. 
to the father, though the ſon bring the action. So if in 5 | 
conſideration” of five ſhillings given to the defendant, he 
promiſe to pay ſo much to one, and ſo much to another; he, . 333. 
to whom the promiſe is made may bring the action, and the's Ve. 316, 
breach of promiſe and the conſideration given is a ſufficient & . 3 
iamage to him. 5 Per Curiam. 3 


Stone verſus Ludlowe & al?“ 


Na bill for tithes due to the complainant, as vicar and (4) 

incumbent f in Eſſex, the complainant did not DN 

ew how he was entitled to them, viz. by preſcription, en- . Gre 140. 

don ment, or otherwiſe, And the court held it to be good ons 
withe 
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u Hhauſch. 15 Cir, II. in Sc 
withſtanding, as well as in an action at law for tithes n i 
2 126. the ſtatute of 2 Ed. 6. the plaintiff is not obliged to ſet forth 
his title. Yyod nota; for it is againſt many preſidents in 
this court, which I have known of demurrers for that cauſe, 


held 10 be good. 5 5 1 
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> : A _ Page's Caſe. EY by; a $373 3h 
(5) MN abill for tithes, the defendant by his anſwer ſet forth, 
I That the lands whereof tithes were demanded, were par- 
5 ; cel of the priory of and that the lands belonging to 
that priory were diſcharged by order, without ſaying more. 
And this was held ſufficient : Quod nota; becauſe of the 
uncertainty. „ „ | 
„ 9 5 „ . ; | T: 4 "FEE. 84 L { ; r 41-9; 75 1 17 
— — 5 — | I a . y ; ; ; 
ü Paſch. 15 Car. II. Regis. 71 tO 2 
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I . n 4 £ 1 * 57 et, 5 n ; 
| Anthony Mildmay's Caſe, 


5. ; 5 = 1 | 1 5 „ N ; , 

Þ 1 ONS of the pipe iſſued againſt him to levy five 
85% „ AJ hundred pounds upona ſuper ſer upon him by one Foes, 
the pipe. treaſurer of certain ſums of money in the late times, And 
a ſupei ſedeas was now moved for, becauſe this being an exe - 

cution againſt body and goods, the party cannot elſe be re- 

1 cCeived to plead in diſcharge of it. And per Hale Chief Baron, 
dxtez25, ſummons of the pipe ought not to iſſue but for a debt upon 
| record, or a debt ſtated and determined, and not for money 
due upon matter in pais, as this caſe is, Wherefore if 2 

collector in chief charge his under-colleQor upon account, 

or an under- colle dor charge any particular perfon within his 

precinQ; or if any accountant charge another together with 

| himſelf, for timber or other goods of the king's ſold to him 
aAnd not paid for, ſummons of the pipe ſhall not iſſue in theſe 
Ante 228. caſes, but a Scire Facias, or a diſiringas ad computandum, to 
which the party may plead: For that theſe debts are not 
| | debts upon record ; but ariſe upon the accountant's charge 
= only: And ſo here. Wherefore in this caſe, the ſummons 
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of the pipe was ſuperſeded ; and a Scire Facias ad computan« 
dum awarded. —{\ | SYNOD 167; $42 55 
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» Tuhrbane & ay. | | 
(ona of tebellion iſſued againſt one Tur lune of (2) 
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: Gowtherſt in Kent, and one Green a peared before the Commiſſion de 
commiſſioners and affirmed himſelf to be th perſon, where- * 
upon they apprehended him by virtue of their commiſſion; 
but he made reſiſtance, and ſnatched the commiſſion from 
them and tore it in pieces. Upon affidavit made of this 
matter, an attachment was prayed againſt Green Hale 
Chief Baron; If wrong man be taken, though he affii ni 
himſelf to be the perfori againſt whom the commiſſion is 
awarded, yet the init mers having no warrant to take t 
him by their commiſſion, his affitming himſelf to be the per- E.. 330. 1 Ke. 
ſon will not excuſe them in ſalſe impriſonment; as has been 7 e ems 
held upon the executing of a capiat. But an attachment was 3 H. 6. 23 "hs 
granted, nf, & c. upon this affidavit. 1 26. 4. 


1 Vent. 3. 


Francis Knight verſus Garnons auler. 


ejectione firmæ, for the rectoty of Burghfield in the coun- 33 

ty of Berks : Upon a demiſe for years made by Dr. Grif- Record proved | 

th, and a trial at bar, the caſe upon evidence appeared to be; in idence. 9 
That the Earl of beiyhg a _popiſh recuſant convict | 

had preſented the leſſor ; who bers was inftituted and 

; inducted into the ſaid rectory: But the record of the con- 

| viction was burnt, as was ſuppoſed, amongſt other records of 


| the ſame nature in the Inner Temple: Wherefore the de- 
. fendant offered to prove it by other evidence, as by the 
„ eſtreat thereof into the Exchequer, and made ac- 
bi cordingly by authority of this court from time to time, as 
J alſo hy inquiſition found and retprned hete of recuſants lands, 
a And'it was held by Hale Chief Baron, and the whole court, 
That in ſuch a caſe as this a record may be proved by evi- 
h dence, becauſe the conviction here is not the direct matter 


in iſſue, but is only inducement to it; as if an appropriation 
1 were in iſſue, the, king's licence, if it could not be found 
0 upon record, might be proved in evidence without ſhewing 
a record of it, although it be the foundation of the appro- 
ge priation. So in Sir Paul Pinder's caſe, Io an action of tro- 
* ver and converlioh for goods, the proof | depended upon 2 
itiont ex ponas; and yet in that caſe, be- 


_ fieri facias & wet 


cauſe the feri facias could not be found upon record, it was 
ur⸗ ; e Ss: | adniilhgd 


— CERA at, tet ER era Je 


F. 1 Vent. 206. 
Ante 119, 120. 
1 Sid. 145. 


redted to be made at the ſame aſſizes or gaol- delivery, in, 
which the indictment ſhall be taken (if the ſame be taken at 


| ſheriff of the ſame county, before the next aſſizes, &c. 
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 Paſch. 15 Car, II. in Scaccario; | 


admitted to be proved in evidence: So in this caſe. But 
then the proof muſt be ſtrong and cogent, flight and. ordinary 


evidence will not ſerve the turn. Accordingly in this caſe 


the conriction was admitted to be proved in evidence. But 
- becauſe by the eſtreat of this conviction into the Exchequer, 


it appeared to have been at the ſame aſlizes, at which the 
party was preſented as a recuſant, which neither the ſtatute 
of 23 vor 29 Fliz. does allow of: For a proclamation is di- 


any aſſize or gaol-delivery) by which it ſhall be command- 
ed, that the body of ſuth offender ſhall be rendered to the 


Upon this it was held, that the conviction was not ſuffici- 
ently proved, and the jury found for the plaintiff, &c. 


(4) 


AQ de indem- 


_ Dity. 


The Attorney General werſſus Hutchinſon & Pococke, 


N a ſeire faciar againſt them, for two thouſand two hun- 
1 dred ſeventy and two pounds due upon account, to which 
they pleaded the act of indemnity, and the Attorney Gene- 


ral by replication pleaded the a&þ of veſting made 13 Car. 2. 


cap. 3. and the delendants demurred to it: The caſe upon 


the demurrer appeared to be, That theſe defendants were 


authoriſed to have a care of ſick and maimed ſoldiers, and 
their wives and children: and that by order of the committee 
for the revenue, in the late times, they were impowered to 
receive divers ſums of money of other collectors and receiv- 
ers in thoſe times for that purpoſe ; and that accordingly 
they, and others by their order, received divers great ſums, 
for which the defendants were now found. in arrear by cer- 
tain commiſſioners of inquiry. And it was held by Halt 
Chief Baron: 1. That none of theſe ſums are excepted out 
of the act of general pardon, becauſe they are not in the 


hands of any feceiver, treaſurer, farmer or collector, which 


F. Ants 191. 


are the perſons excepted ; (Vid. PA de Obliv? 12 Car 2. 
cap. 11. paragraph 10, 11.) but theſe were monies received 
of them by order; and ſo neither within the words, nor the 


intention of the exception. 2. But yet he queſtioned whe- 


ther theſe ſums were pardoned or no, becauſe given to cha- 


ritable uſes, and ſo not within the intent of the at. But 
.thirdiy, he held clearly, that the miſrecital of the entitul- 


ing of the act of veſling did not vitiate the replication, 


becauſe it is not matter of ſubſtance. Et adjornatur. 
5 „„ N Cotton 


S 


ccc  E 


Piuſch 1 Car. II. in Scaccarin;” TT 


Cotton verſus Wiſeman in B. R. 


— 


N ej ectione firmæ for lands in Kent, a queſtion aroſe upon x) 
Ia ſpecial verdict, viz. Whether or no by the ſtatue of gvelKiad. 

31 Hen. 8. cap. 3. and a private act made 2 & 3 Ed. 6. wide cf caſe 
(whereby amongſt other things the lands in queſtion. were 3 at large 
diſgavelled, To all intents, conſtructions and purpoſes what: t nderf 5 


.'& 135, 
ſoever, and that they ſhould deſcend as lands at common law, 18 rigs Lev. 


any cuſtom, &c. notwithſtanding: Gavelkind lands, by thoſe 79 R. 59. | 


acts made de ſcendible according to the courſe of the com- | 


mon law, loſe any other qualities or cuſtoms appertaining to 


gavelkind lands? And reſolved per cur”, that they do not: 
For it was not the deſign of either of thoſe two aQs to di- 
veſt thoſe lands of any of their former privileges, not expreſſ- 
Jy altered by the letter of thoſe laws. For elſe inſtead of a 
benefit, which the aQs intended them, the owners of gavel- 
kind lands would ſuffer a great prejudice by the lots of their 
former privileges; as in caſe of forfeiture for felony, and 
the like, Se.. e ä 


d 


Thomas Morrice verſus William Antrobus. 
Ction upon the caſe, A trial at law was directed out of (6) 
the Exchequer-Chamber, Whether or no a leaſe made Lesſe fer - 

by the petty canons of S. Pauls for one and twenty years, were K 
a good leaſe in law, yea, or no? And the cauſe upon trial _ 
appeared to be, That upon the 14th of Oftob. anno 13 Car. 
2. they made a leaſe for one and twenty years of the rectory 
of 8. Gregory's, near to S. Pauls, to the plaintiff and his 
wife rendering forty 22 a year; and the plaintiff coven- 
anted to pay over and above a couple of capons yearly, or ſix 
ſhillings and eight pence in money: And it appeared upon 
eridence, that in a former leaſe made divers years ago, there 
had only been five and twenty pounds rent reſerved; that 
in another leaſe there had been thirty ſeven pounds reſerved; 
and in another, eight and thirty pounds per annum; but that 
in the laſt leaſe of all, precedent to this now in queſtion, forty 
pounds per annum had been reſerved, and a couple of capons; 
and that the exceptions out of the other leaſes were more | 
large, than out of the leaſe now in being. And held by Hale 3 nk 
Chief Baron, That the 2 32 H. 8. cap. 28. is a pat- 
i | 8 2 | tern OJ 
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326 Paſch. 165 Car. II. in Scaccario: 


ed as 44. 3, tern for the expounding of that of 13 Eliz. cap. 20. But that 
1 the accuſtomed rent mentioned in the ſtatute ought to be 
ö underſtood of the rent reſerved upon the laft leaſe, and not 
A upon the firſt: For that rent having been altered ſince, can- 
. Lit. 45, 6. not be called the accuſtomed rent. And that if a corporati - 
„ mrs, on aggregate makes a leaſe not warranted by the 13 of Elz. 
3 Je. 4 that ſuch leaſe is voidiagainſt-themſelves, as has atten been 
| adjudged : But if a /0/2- corporation make fuch a: leaſe, it 
Ce. Lit. 4x. e. {hall bind him, though it ſtiall be void aginſt his | ſuceeſlor, 


1. 6, 73. He held likewiſe, that the variances betwixt the former 


3 74 leaſes and this in being, both with reſpeẽt to the exceptions: 
kts of-tithes, and other things there excepted, which . are not 
excepted here, and inthe reſervation itſelf, are material, and; 

ſufficient to make void the leaſe: For in the former: leaſe, 

before this, the capons were reſerved; and ſo part: of the: 

7 rent: Here the lefſee only covenants to pay them, which: 
Aue 9. Covenant of his will not bind his wife, if ſhe: ſurvive him; 
and therefore his covenant will not amount to à reſervation. 
Otherwiſe, if both had coyenanted;; or if the leaſe had been: 

2 _ 3%» made to the huſband alone with ſuch a-covenant. And it 
90 44 " was agreed in this caſe, that a leaſe for 21 years, made of 
V augh.203 cceord tithes, is a good leaſe within the ſtatute ; but not a leaſe for 
>. gg 3 ® three lives; becauſe debt lies not for the rent.” And the 
| Cre. Foc. 173. parties, by the courts advice, referred themſelves to the At- 


— . | forney General, whe was of counſel for the defendants. 
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De Termino Sanctæ Trinitatis, Anno 7 5 Car. | 
| i Ah MES Gs... 


In Scaccario, 
| Richard Prodtor Eſq, ver/us Francis Philips Eſt; 


N an action of trover and converſion for money in the (1 
1 county of Eſſex, after not guilty pleaded, and a trial at Pic. Au. 31 3 
bar appointed, the Recorder of London how moved that the 
cauſe might be tried in London; becaufe it concerned the 
office of a judge's place in the ſheriff's court in London: And 
that by their charter confirmed by act of parliament, matters 
that concern the city, 'or any office there, ought to be tried 
there and not elſewhere. And he produced a writ out of the 
Chancery, under the broad fea], for allowing the liberties of 
the city; and inſiſted, that it appeared by affidavits made 
in this cauſe for changing the venue, that the matter in queſ- 
tion aroſe within the city, and concerned it: And prayed the 
cauſe might be tried in London. Sed nod allocntur per curiamz 
firſt, becaufe it does not appear to the court upon record, 
that the cauſe of action arofe within the city. And affida- 
vits in the cauſe ate not ſufficient; they being only collate- 
ral and interlocutory matters of record in the proceedings, 
and out of the pleadings. Secondly, becauſe this prayer 
comes too late, being after iſſue joined: And after a plea, or 
a ſpeciaſ imparlance, the plea of ancient demeſhe, or the 4c 179.276 
like, comes too late, Thirdly, if it were allowed, the paxty 8. 3 
would be without remedy, it being after iſſue joined, becauſe 
the aQtion is laid in another county; and ſo the plaintiff 
ſhould be enforced to ſuffer a nonſuit, or have a ni capias per 
b:lam entered againſt him. Fourthly z becauſe it appears | 
by the ſame affidavits, that the city itſelf is concerned; and 4 312. Hb. 
it is againſt reaſon, that they ſhould try their own cauſe : Nor /. 1 Fe. 412. 
is ſuch a privilege granted to them by their charter. And 9 2 1 6. & 
ſo it was ruled and adjudged in S/ and Handeott's cafe in H. 80. 
B. R. in an action of Trover and Converſion, brought for Sr 137. 138. 
goods ſeized by the officers of the city, as forfeited to the ci- *&: 517. 
ty by the cuſtom there; viz. That that cauſe ſhould not be But if the mata 
ter be 
FN expreſs or implied conſent of the parties, tho it concern the e | 
Gall be g 1 Cre. 517. . | | 5 160 
trie 
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F 493. Trin 15 Car. H. in Scaccario? - 
þ tried by certificate by the mouth of the recorder; but upon 
a a ſurmiſe of ſpecial matter, it was tried by a jury of the 
county of Surry, Et adjournatur. * © ISS 
It was moved at another day by Serjeant Keeling, to have 
the ſuper ſedeat allowed, and the cauſe tried in the city, al- 
though conuſance of pleas could not be demanded after iſſue: 
He cited the regiſter of writs, fo. 180. where a ſuper ſedeas 
iſſued to have att iſſue tried at the bar, which was awarded 
to be tried by niſi privs ; and Regiſt. 91, to the ſame pur- 
poſe. To which the court anſwered, that the writ in this 
- cauſe came too late, and that it was not poſſible, after iſſue 
joined, and a venire facias awarded to try it in Efſex, for the 
iſſue to be tried in London. And although, as appears by 
5 the Regiſt. fol. 4. a ſuper ſedeas lies for the trial of lands held 
7 In capite in ſuch or ſuch a court; yet after iſſue joined ſuch a 
ſuper ſedeas lies not, but has been.retuſed, as appears by 6 
Ed. 3. fol, 15, So in caſe of privilege, it is too late after plea 
to claim it, Dyer 33, 34. Although in the 1ſt part of King 
H. 6. it was controverted; and in | Crew and Done's caſe in 
B. R. in trover and converſion for corn, laid in Middleſex, 
whereas in truth the cauſe of action aroſe in Cheſhire, there 
were ſpectal pleadings to draw the cauſe down and make it 
triable in Cheſhire ; to which there was a demurrer, But 
the court did nothing in it. | VC 6 
At laſt, upon the ſetjeant's prayer the writ was entered 
upon record de bene efſe ; but no ſtop put to the trial. 


Henry Twiſſe, Clerk, Plaintiff; and Brazen- Moe 

| College in Oxford, Blount, Archer and Carpeater, 
(2) Defendants. Ds . ee e 
IVNa bill at the ſuit of the Vicar of Gillingliam in Kent, ſor 

Tithes of the manor of Uxbury, and other lands belong- 

ing to the rectory impropriate of Gillingham aforeſaid ; the 

= tithes demanded being for eight years laſt paſt, and ending 

2 in the year of our Lord one thouſand ſix hundred ſixty and one. 

The caſe upon hearing appeared to be, that for divers years 

before the bill exhibited in the times of many vicars, the ſaid 

tithes had been enjoined by the ſaid vicars of Gillingham 

aforeſaid ; But an endowment was produced, bearing date 

the ſeventh of March, in the year one thouſand three hundred 

ſixty two, mentioned to have been made by Iſlipp, then Arch- 

| biſhop of Canterbury, and preſerved in the Archbiſhop's regiſ- 

; ter; by which it did not appear that the vicar was endowed wk 

| | aby 


dowment, was liberty reſerved to the archbiſhop, as is uſual 
in ſuch caſes, to augment or diminiſhy & c. and it was there- 
upon inſiſted, that the vicar ought not to have thoſe tithes. _ - 
But the court held, that where a vicar has uſed time out of © 
mirid, or for a long time, to take tithes or other profits, he | 
ſhall not be concluded, by their not being expreſſed in the 
endowment of the vicarage : And that it has been often ſo 
held and ruled. And it ſhall be preſumed by reaſon of along 
poſſeſſion of ſuch tithes, &e. that the vicarage has at fome 
time or other been augmented therewith. And the not re- 
ſerving ſuch a power tothe archbiſhop is not material; for an 
augmentation may have been notwithſtanding, with the aſſent 
of, or upon citing all parties, but not without notice or ci- _ 
tation; as it may be, when ſuch a power as aforeſaid, is 
reſerved to the-archbiſhop, 8 


Daſhfield verſus Curnocke. 


INan Engliſh bill for tithes of a park due to the plaintiff, as 
| vicar of Barkly in Gloceſterſhire, for ten years lait paſt : 
The caſe upon hearing appeared to be, than one Dr. Chet- 
uin was vicar there, and one Nicholas Paul his curate, and 
that after the death of Dr. Chetwin, who died about ten years 
ago, the ſaid Paul held in as vicar, and officiated as ſuch till 
Auguſt, anno domini 1661. and that for reſuſing to ſubſcribe. 
according to the new act, and to conform to the diſcipline 
of the church of England, he was removed, and the plain- 
tiff preſented to the vicarage. And the court held * 
that the plaintiff was entitled to all the vicarage- tithes, 
that became due ſince the death of Dr. Chetwin, during the 
vacation, for that Paul was not confirmed in the vicarage by 
the act for confirming miniſters ; becauſe he was not incum- 1 Car. 2. Cop. 
bent by any of the ways or means mentioned in that act, (vid. 17. | 
the act Parag. 1.) as he ought to be, if he would entitle him-«. 
ſelf to the benefit of the ſaid act. But becauſe it was hard 
upon the tenant to pay ſo much at once, though he had 


13) 


paid no tithes in the mean time, viz. for ter. years laſt, paſt 1 


before the bill exhibited: And alſo becauſe the now plainti | 
is removed trom the ſaid vicarage, having accepted of ang 
ther benefice, and was vicar there but a twelvemonth; For 
theſe cauſes, though the tithes in queſtion were worth 10 l. 
a year, communibus annis, yet through the mediation of the 
| | | | court, 


* 


any tithes of corn or grain: For in the ſaid inſtrumentof en- e 


es 
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vrots returnable tres trin. niſi prius venerit Matheus Hale 

J. Capita! Bara, & c. on ſuth'a day, ejuſdem mf s junii, 
whereas no month of June was Wa eh before: After ver. 
dict, this was moved in arreſt of judgment, as a diſcontinu- 


F jaſchs in May a e iued ego the 
J 


_ ance; And it was held by the Chief Baron and the whole 


3 Lev. 436. & 
guat. 1 Cre. 46 
04. Ce, Lit, 


208, ö. 9. 


(s) 


_ Lev. 213, 


court, that the word eju/dem ſhall be void, and the word 
Junii ſhall ſtand and be intended June next enſuing, as a co- 
venant to pay money at Michaelmas, ſhall be een 
ne next. | 


ö . 
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Wheeler verſus Toulfon, 


Feftione firms for ſo many acres of meadow, and ſo many 
acres of paſture; upon not guilty pleaded, the jury 
find a demiſe de herbagio £& fannagio of ſo many acres. And 
the queſtion was, whether this evidence did or did not main» 


tain The iſſue for the 7 7 5 t was moved that it did, be : 


x Lev. 58. 


% 


/ 


11 Ge 78, Ge 
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— 


Co. Lit. 4. 5. 0. 


1 Vent. 393. 
 Paln. 174, 755 
contre. 


cauſe an ejectment lies de 9. v. Reg. 227. And that 
this evidence is for the Boers 1 Eliz. 676. Spar hes caſe 
Was cited ; viz. that an ejeclione firme was but in the na- 
ture of a treſpaſs, and Cr. Car. 362. ſo if a leaſe be found 
made by a guardian or a copy- holder, ſuch a leaſe will main» 
tain the declaration, thou h their leaſes and grants are void 
2 the lord and the infant, But the court inclined againſt 
dehnen Firſt, Becauſe by the-fame reaſon, that an 
eje&ment lies upon a leaſe of herbage by the ſame reaſon 
the plaintiff ought to declare 3 ngly.. As in the caſe of 
27 Hen. 8, where paſture is ranted for ten oxen, the precipe 
muſt run accordingly, And ſo here. Herbage does not in- 
clude all the profit of the foil, but only ure of it. ** Co. 
I. Inſtit. fol. 4: b. et e {F454 : 
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N an action upon the-cafe, upon ſeveral protpiſes for cur- 165 WM 
ing the plaintiff of 3 ſore, and applying ſeveral medicines 0 .. 
to him, and for the medicines themſelves. The defendaut 
leaded, that he had paid to the plaintiff threeſcore pounds 
for the medicines, and the application of them, whereupon ' 
iſſue was taken, anda verdict for the plaintiff; and the court 
was now moved for a repleader, becaufe the cure is not an- | 
ſwered to, and the plaintiff has declared upon that, as well | 
as upon the price and application of the medicines ; and per 5 
curiam, there ought to be a repleader in this caſe : for the 
75 here is to the whole, and is naught. And this caſe dif- 


- 


ers from the caſe of a diſcentinuance cited Co. 11. Rep. in , Nu ax . 
| Heydon's caſe ; tor ihe plea there was pleaded. but to part, 3 Lev. 40, 3255 Ali 
and a diſcontinuance is aided by the ſtatute after verdict. Br 404. cap. 3t, "I 
Mut ie diverfuy. N EP eg + 
: \ | 6, 225. 


of 14 
3 2 + : 2 4 | 
5 7 C : | x V N 
Watt's aſe. N FF | 

5 n 2 1 


* 


IN an information of forgery for publiſhing a forgad 9 _ 4, 
deed, pretended to have been the att and deed of ons (77 Tf 

Coke, knowing it to be forged : upon not-guilty pleaded, it \ ,  —_— 

appeared to the jury upon evidence, that the ſaid deed im- 

ported a reyocation of the will, and of a codicil annexed to. | 

the will of the ſaid Cole, to the prejudice of the executors 7 

and ſundry legatees named in the will. Aud it was held pr 

curiam, upon conferences with the judges of the King's» 

bench, whom one of the Barons was ſent to adviſe with,, 

_ Firſt; that a truſtee, who has conveyed over his eſtate in . 197» 

truſt, or has affented thereunto, cannot be a witneſs for the © 

king in this caſe; nor can a legatee, or any other perſon that 

Is 8 loſer by the deed, or may receive any advantage by the, pe. 49, 

verdict's being found for the king. And for this Dutton and 1 $id. 431. | 

Colt's caſe was cited, being a caſe in point, in B. R. and 7 = 

is the ſame in caſe of perjury, he that is injured by the per- arri. 3 l. 

jury, ſhall not be received as a witneſs; becauſe if the ver- 152, 153. 9 

dict paſs for the king, he will conſequentially reap an advan · Ab. 92. 

lage by it. But in caſe of an indidtment for battery, he that 

was beaten may be a witneſs, becauſe he can reap no benefit 


; | j by 


— % . 7 
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N Co. 1. Inſt. fol, 9. b.) the party grieved may have an ad- 
14, vantage by the verdict, and therefore ſhall not be received 
Au 31. 28 a witneſs ; Hint le diverſity. It was likewiſe held, that 
" if witneſles are examined de bene eſſe before anſwer, upon a 
contempt, ſuch depoſitions cannot be made uſe of in any 

other court, but the court only where they were taken, 


, fo as there could be a legal examination; and they were 


* 


7 


—. 


* - 


FE 


De Termino Sancti Michaelis, Anno 15 Car. 
| N Regis. In Scaccario. 


, 


Wilſon of the Middle Temple, verſus, &c. * 


of an-annuity, deviſed to the plaintiff's wife for life, who 
Was dead before the action brought, againſt the adminiſtra- 
tor of the terre-tenant and occupier of the land, out of 

i which, & c. The defendant pleaded ul detinet, upon which 

| the plaintiff demurred, and the queſtion was upon the de- 
murrer, whether this were a good plea or not in this-ac- 

tion? becauſe the action is grounded upon a will in writ- 


\ 


or otherwiſe upon ſpecialty, But where an action of debt is 

"I grounded upon matter in Fats only, as upon preſcription, or 
i uv pon a deed, that is not requiſite to maintain the action, as 
; for rent, reſerved upon a leaſe by deed, there it is a good 

. Fes : and the books go upon this difference ; vid. 19 Hen. 

2735 Fp 4, $1. 3H; 3. 23- 9:04.45 03 4H: 7.24 
21 H. 7. 14. But per Hale Chief Baron; the caſes are not 
„ alike: for a will is not a deed, though it be as effeQual to 


5 | ture; becauſe there needs no ſealing nor delivery to a will; 
* e which 


* 


5 buy the verdict in another ſuit: and the cauſe is of ſmall mo- 
ment. But in caſe of forgery, perjury or uſury, (as appears 


The reaſon ſeems to be, becauſe there was no iſſue joined, 


only taken to be read in the court, in which they were tak 
en, upon a contempt to that particular court, + | 


( x) fa debt upon the ſtatute of 32 H. 8. cap. for the arrearages | 


ing, which (as was urged) is equivalent to a deed; and toa 
+ deed it were not a good plea : as in caſe of debt upon a bond, 


| paſs a thing, as a deed is. Vet it is not a deed in its own na- 
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Bſich. 1 Car, H. in Scacea ri 
which is eſſential to a deed. And therefore nil detinet is 4 
good plea to an action of debt grounded upon a will, as well 
as to an action of debt upon a tally: And the action here is 
not ſo much grounded upon the will itſelf, as upon a ſtatute 21 #,z 
law, which enables men. to diſpoſe of their lands, and f 
rents out of lands by their wills. In an action of debt upon a 
grant of a rent nil ditenet is à good plea, becauſe the plain- 
tiff has other remedy to levy it; viz. by diſtreſs ; but it is 
not a good plea, to an action grounded upon a grant of a 

\ bare annuity, becauſe the grantee in ſuch a Caſe has no re- 
medy by diſtreſs: And therefore in that-caſe, the defendant 
muſt avoid it by matter of as high nature, as by acquittance 
under ſeal or the like, But becauſe it appeared to the court, 
that the action was brought in Middleſex: And that the 
houſes, out of which this annuity was deviſed, lay in London,  _ 
which made the action local, by reaſon of the pernancy of 7- C. 1, 2. 

the profits, the whole court inclined againſt he plaintiff, 
Et adjornatur,  _ „ re 5 


Richard Henchman Clerk, Plaintiff, verſus William 
Ayer and three others, Defendants. 


PON a bill in equity to be relieved, and to recover the 623 
| payment of one hundred pounds a year, agreed to be 
paid to the plaintiff by a veſtry order, made by the defen- 
dants and others the pariſhioners of S. Butto/þ/A*s Biſhoſpate, 
for a yearly lecture in the pariſh; becauſe it appeared to the . 
court, that all the parties to the order were not made de- Ae 2988. 
fendants, and that theſe perſons who were made defendants, | 
had paid their propertions of the ſalary : The court were of 
opinion, that the plaintiff could not have a decree in the 


cauſe : But adviſed the defendants to propound at their next N 
veſtry, the payment of the arrears, which the court, con- 

ceived to be juſtly due, and which ĩt was a diſreputation to 

the pariſh to refuſe. the payment of. 1 l 
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= th aids For ts King « ivy ſeal, whereby wis - 
granted to her the forfeiture 0 f certdin feco nance | 
tor appeating at tlie ſeſſions, amoumting in the whole tod 

And it was now made a queſtion, whether the court va 
compound thioſe forfeitures by virtue of their ptivy ſeal, ; Which 


Vas granted before the privy ſeal and grant to Mrs, 


2 doubted, |, this latter privy ſeal did not 


* | Take away and revoke the power given to the court in this 


7 Ce.39.0. 


$ Co. 138. 1. 


particular: But it was hel clearly” per curinm, that the 8 0 
might upon goot! matter in 1 5 theſe debts, b 
virlue of the ſtat. of 33 Hen And the cafe in 
queſtion ſeemed a had caſe to the 3 becauſe the party 
himfelf was in cauſe, why there was no appearance, 
beating the parties ſo heinouſly, the very day before thi 
ought to have OR, © that ou. were diſabled e ta 
appear. 


: 7 5 Attorney General wn Ralph Toke, | 


TO an 3 * arrears of exciſe, due for certain 

barrels of ſoap: The defendant pleaded, that by a late 
a& tor veſting the arrears thereof in the king, it is provided 
that no perſon ſhall be-queſtioned or moleſbed for any pf the 
guties there in or thereby veſted in his majeſty, unleſs he ſhall 
be ſued or proſecuted with effe & before the 25th day of Dec. 
which ſhould be anne dim, 1662. And that he was not quefti- 
eved or moleſted for the ſame, beſore that time. To which 
plea the Attorney General demurred. And now one cauſe of 
demurter was ſhewn to be this; viz. becauſe the act of par- 
liament was pleaded, and it is not averred, prout putei per 


recordum : So that no iſſue can be taken upon it. But to this 


it was anſwered by the court, that ſuch averment needs not 
in this caſe, becauſe the a&t is a general law, for it concerns 
the king, and the court is bound ex officio to take notice of 
it, though it were not pleaded, ſo that no iſſue can or ought 
to be taken upon it; for if there be no ſuch act, the plead- 


ing of it is to no purpoſe, and the court muſt of their own 
oven * it to be no plea. The ſecond 2 


Mich. 16. Gov u. 2x ak” 


of Jefngrrer was, cauſe as Mr. Attorney - 
theſe arrears of exciſe were veſted in the king, Dy an ex- cap. 11 Far. 10. 
ception out of the as of obliyion; for thay, are not in that: Aut. 192, 444. 
* ion limited to any other: and. all public duties do 22 a 
courſe appertain to king, where no ot er perſon is aps 
ointed to take and receive them. And that e act of velt- 
5 does not fetch them outof the crown, c-.give the king ay 
new title to them, but was intended to veſt in the king ſuch - - 

arrears only, as were excepted by the general act of pardon, 

and were then in ihe hands of truſtees or other perſons, ac- 

cording to the late pretended aQs of exciſe : but the arrears _ 1 
in the caſe in. queſtion, are no + of thoſe arreals, to whith * 
it. was anſwered.by, Hale Chic Baron, that though theſe ar- 


tal: fad, 


2 


fears would have been veſted in the king, though the ſaid af 9 


of veſting never had been made, yet becauſe the ſaid act 
was made for this purpoſe only, and for no other; the ſais 
arrears. ſhall now be W N n as veſted. in the king, by 
virtue of the ſaid act on 1 ND otherwiſe.;. for elfe: the 
act would be to no purpoſe, but be frivolous and impertin= 
ent: which was not the intent of them that made it. And 

therefore, unleſs the direions of the act be purſued, the 
king loſeth his "em - and there may be 2- difference be- 
twixt a general 20 veſting, and ſuch a particular act as 
this; for nerchaure loch a caſe as this, might happen not 
to be within a genefal act; but then there ate matters be-. 
ſides fufficient to make the aQ.efeQual: but hete the act 
doncerns the duty of exciſe only, nor is there any thing elſa 
in the purview. And therefore, thoſe: arrears. mul} be g- 
a vecned by the aft. But yet becauſe it was: a matter of great 
importanoe; and many eee and ſuits derbe one ity 
PA 1 


Blake verſus John and James Vander Bergk. 


N an W ie not paying cuſtom for * linen 
cloth, the caſe was thus; wiz, the defendants were 
born within the realm, their father being an alien, but 
their mother born here : And the queſtion was, whether 
the defendants being ſo born as aforeſaid, ſhould pay aliens 
cuſtom, or not? becauſe the attorney-general ſaid, that 
directions were lately given in Scaccario, that the iſſue of ali- 
ens for the firſt generation, being merchants, ſhould” pay 
allows: ais. But here the defendants mother was Engli 


* 
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12 Car" 4. 0 
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And the wourt gave liberty to find his ſpecially. Bot the 
+ 11 » Plaintiff would not inſiſt upon it, becauſe ſome part of the 
goods were clearl) rome for not paying any cuftom at 

all, or _— fer to pay it, fave on by a poſt entry af- 

ter ſciſure, anda mon h lacking three days after the firſt en - 
try of the e y and parcels at the cuſtom- houſe, And a 
1 88 pal ed for the N * _ * I 5 | 


* 


Isleton verſus Wakeman 


Zh ferne, v upon a lſpecial: verdi, "de ESE hes 3 
thus; viz. the declaration was of ſeveral meſſuages, 


in the ſeveral pariſhes of S. Michael, S. Famer, S. Peter and . 
S. Faul, and that part of the premiſſes ly in- the pariſh: of 
8. Paul; but that there is no pariſh called the pariſh of S. 
Peter, nor none called the pariſh of S. Paul: and it was held 
clearly per curiam, that the copulative (Er) ſhould be re- 
ferred to that which is real and has an exiſtence, -ut res magis 
vualeat : not to make S. Peter's one pariſn, and 8. Paul's ano- 
ther; but to make them both one pariſn. And the words 
ſeveral pariſhes, i is ſupplied by the other partſhes afore-men- 
tioned ; ſo that if there be any ſuch pariſh in being, as that 
of 8. Peter, and S. Paul, the copulative ſhall refer to that. 
As in 6 Ed. 3. precipe of ten acres in A. B. and C. there the 
lands muſt lie in every one of the wills: but if the precipe 
were de manerio A de derem acris in A. B. and C; there it 
would be well endugh, though the manor lay elſewhere, | 
provided the ten acres lay within the wills named: for then 
the laſt words are ſatisfied by the ten acres. N 82288 
. & c. given . 5 | 


| and examinations, and if they were ſuffered to be -put all into 


ſame nature. So in caſe 
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bete he yo Þ Harris and, | 


HTRE was an Englich bill i in 1 Ex equer againſt 
Harris, to ſhew by what title he held ſuch a meadow, Oh 
which (as was alledged) appertained to the office of keeper 3 
of Gloceſter-caſtle, g 3 to the plaintiff for life; and be, 
againſt the other defendants, as brewers of the city of Glo- 
ceſter, every one of which, as-the bill ſuggeſted, was by 3 
cuſtom. obliged to pay ſuch an annual ſum to the ſaid officer. 

To which. bill the defendants demmurred: Becauſe the bill (Fe * 

is concerning things of ſeveral diſtinct natures, and is brought . * 
againſt ſeveral. perſons, which will occaſion ſeveral anſwers WY 


one bill, each party would be obliged to take copies of what Hd. 27a. * . 
no way, concerned his own cauſe; whereby the charge N 
would be increaſed. to no purpoſe. And of that opinion _ 

was the, whole court. As if a parſon ſhould prefer ALS: 
againſt ſeveral perſons; viz. againſt ſome for tithes, and. 

againſt others for glebe, this is naught. But for tithes ly, 7 Heb. 270. Telex 
it is well againſt ſeveral pariſhioners ; becauſe they'are of he. * 5 Gs 47 ae 
E a Jord of a manor would prefer: one ? 1 1 
bill againſt divers tenants, for ſeveral diſtinct matters and _ 
cauſes ;' as, common, waſt, ſeveral piſcary, &c. this were x Jo. 236. 4. 
paught, though the ground and foundation of the ſuit; viz. 219. 

the manor, be an entire thipg. So here, & c. 
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De Termino Sancti Hillarii, Anno 15 & 16 
den Re gg 


. n | 


James Stevens, Plaintiff, verſus Francis Duckworth, 


Defendant. * 1 | 


N an information fan quan, for ſelling wines by retail in 
Vork, without a licenſe, whereby the defendant forfeited' 


five poands a day, the information beitig for ninety days, 


four hundred and fifty: pounds were demanded': Upon not. 
guilty pleaded, and 4 ſpecial vercher foahd,- the queſtion 


| wis; Whether or no he that has a licenſe to keep a tavern 


mim Vork, according to the ſtatute of ) Ed. 6. cap. 5: my oy 


virtue of ſuch licence ſell wines by retail, to be ſpent in h 
own houſe? Which queſtion depends upon tlie wording of 


that ſtatute: for it was agreed, that the exception in the act 


. of 12 Car. 2. cap. 25. extends to ſave ſuch licences withit 


orporations, as were made purſuant to the ſaid act of ) Ed. 
5. C. 5. Vid. Ie Stat. de Ed. 6. & per lege. | 


Sir Euwand Turner for the plaintiff. This information is 


grounded upon a nalum profibitum: Abd the queſtion ariſeth 


upon two acts of ' parliament ; viz: that of 7 Ed. 6. cap. 5. 


and that of 12 Car. 2. cap. 25. And I conceive that judg- 


* 


Pid. J Ed. 6. 
b. 5 


. Faragr. 4. 
& 12 Car. 3. c. 


25. Faragr. 1. 


ment ought to be given againſt the ' defendant : Firſt, Be- 
cauſe licences to fell wines are now become part of the re- 
venue of the crown, and therefore thoſe acts ought, in fa- 
vour of the king, to receive a liberal conſtruction. Second- 
ly, becauſe it is expreſsly enacted, That no perſon or per- 
ſons whatſoever, &c. ſhall ſell or utter by retail, &c. any kind 
of wine or wines, to be drunk or ſpent within his or their 
manſion-houſe or houſes, or other place in his or their te- 
nure or occupation, & c. by any colour, craft, or mean what- 
ſoever. And where the words of an act of parliament are 


poſitive and expreſs, no interpretation ought to be admitted. 


Thirdly, To conſtrue a licence o keep a tavern, to be a 
licence to ſell wines by retail, to be ſpent in the perſon's 


| houſe, that has ſuch a licenſe; is*agquſt the intention and 


deſign 
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Hill. 156 & 16 Car. I. in Scaccario / 
defign of the aQ, which was to prevent mens diſordering 
themſelves by exceſſive and unreaſonable.drinkings 
Object. The preamble. of the ſtatute of 7 Ed. 6. c. 3. 
mentions the inconveniencies, evil rule apd common reſort of 
miſ-ruled Perſons, uſed and frequented in many taverm of + 
late, newly ſet up, in very great number, in back-lanes, 
coroners, and ſuſpicious places, &c. and therefore the acts 
are tobe conſtrued ſo as to prevent only thoſe inconveniences! 
which will be ſufficienty avoided, though it be allowed that 
every man, who has lawful licence to keep a tavern, be eo 
ipſo at liberty to Tell wines by retail, to be ſpent in his own 
houſe, Reſp, The e but a key to open the mean- 
ing and ſenſe of the law, but is no enacting part of it. 
Obj. The uſage ſince the making of the act hath been ſog 
that a perſon's being licenced to keep 2, tavern, enables him 
to ſell wines in his houſe by retail. Reſp. Uſage contrary 


to an act of parliametit does not take away the force and effect 
of the law. Beſides, the contrary has been practiſed; vid. 
go Dy. where the queen granted ſuch licenſes, and not 
the perſons authorized by the at. | 
The patent granted to the Lord Goring, temp. Car, 1. al- 
lows this difference betwixt keeping a tavern, and ſelling 
wines by retail, to be ſpent in the tavern keepers houſe ; 1 
though that was held to be a void patent z becauſe it was ge- Sand can;- 
neral, (vide 5 Rep. fol. 37.) to diſpenſe with all people: But awe 116. - 
2 particular diſpenſation would have been held good. Alſo, | 
it was lately held in the ſtar-chamber, unlawful to dreſs 
meat in a tavern without licence; and ſo he concluded fro 


Hardres for the deferidant, My firſt reaſon 1 take from 
the preamble of the act, which ſhews/ the intention of the 
hu-makers, and gives an account of the miſchiefs that were 
before, which appear to have been occafioned by unruly per- 

ſons frequenting taverns in by- corners; ſo that drinking in 
taverns was not the miſchief, but the multitude of taverns, 
and their ſituation in by-corners: This the makers of the © 
law would have anſwered, was their deſign, if they had been 
| aſked the queſtion, But it is objected, That an aan 

clauſe in the ſtatute is expreſs in the point, and from expeſs 
words non eft recedendum. I anſwer; There are three things 
to be conſidered in an act of parligment: 1. The words; 
2. The ſenſe of the words: 3. The ſcope and meaning of 
them taken all together. As where there are ſeveral clau- 
ſes in a deed, the meaning ſhall be gathered from them all 
put together; ſo as one may not confound nor contradict 
another, Now according to 3 the ſenſe and mean- 
1 1 Eon ws 


— 


ing of this clauſe in the a& of 5 Ed. 6. which is ſo muck 
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urged, will be thus, viz. That no perſon, not having a li- 
cence, according to the act, ſhall ſell any. wines by retail, 
nor any that has a licence, ſhall fell wines by retail, but 


only in his manſion houſe, and not elſewhere: And ſuch an 


expoſition is frequent upon other ſtatutes ; as Magn. Chert, 


cap. 7, & 12. and Co. upon thoſe ſtatutes, 2 Inſt. 17, 18, 
24, 25.1 Secondly, The reaſon of a law, and the deſign, of 


the law -· makers, muſt be judged of by what has been the 


conſtant practice ever ſince: For, Uſus optimus magiſter & 


inter pres. Upon this ground the word lands, in the ſtatute 
of Ed. 1 de mercatoribus, extends to all hereditaments. So 
the word feoffment in the ſtat. of Marelbr. cap. 6. extends 
to all conveyances, Co. Mag. Chart. p. 110. So Co. 4 Rep, 
Slade's caſe, 94. uſe, cuſtom and preſidents rule all proceed- 


ings in courts. 2 _— 17. Lane's caſe, the word commi. 


ſimus extends to a leaſe. So here, it having been the con- 


ſtant practice ſince the making of the ſtatute, to fell wine in 
taverns by retail, to be ſpent there, that ſufficiently demon- 


ſtrates how. this law is to be interpreted. Thirdly, if the law 


be expounded otherwiſe, the expoſition will be abſurd and 


incongruous. That he who keeps a tavern ſhould not utter 
his wine to be ſpent in his houſe, is againſt the nature of 
the thing itſelf. And to what great purpoſe would it be to 
provide that taverns ſhall be kept in open places, if the vint- 


ners.muſt not be permitted to ſell their wines to be ſpent in 


their own houſes, but that all muſt be ſent out of doors, 
Vide ſtat. Mert. cap. 9. & Co. ad loc. vid. etiam 21 Hen. 8. 
5. & 26 Hen. 8. 2. Fourthly, I argue from a non uſer; viz, 


| beauſe no information er popular action has ever yet been 


brought for this pretended offence z and though non - uſer does 


vide Mag. Chart. cap. 3. Ef Co. ad loc. And Stat. Mert. cap. 
not bear it, and may expoun 


their bouſes, it is a good argument to prove, that the makers 
of this law did not intend they ſhould be puniſhed : And ſo 
he prayed judgment for the defendant. 


Mr. T hurlard for the plaintiff. The beſt way of expound- 


ing an act is, by taking all the clauſes together, The pre- 
able does not limit and bound an enaQing clauſe ; but only 
ſhews ſome cauſes why the a& was made, as in this caſe it 
does no more. And | conceive the defendant is guilty of a 


= 


h "LM 
» * 


vpot abrogate a law, yet it much enfeebles the ſtrength of it; 


Hare 119. 2.814, 7. Lit. Sect. 108. & Co. iſt Inſt. 8 1. where it is ſaid, That 
170. ff 457. non-uſer of a thing is a great er e that the law will 
and declare the meaning of a 

law. So here, fince none that have had licences to keep 
| taverns, have ever been puniſhed for ſelling wines by retail in 


breach 
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breach of this law; firſt, the words of the ſecond clauſe are 
an univerſal negative, with reſtringent words, not in any 

plwGhace or houſe, &c: and contrary to ſuch full and poſitive 
words no expoſition ought to take place. Obj. one part ß 
an act ought not to deſtroy the other, if they may be made Aus 305- 306; 
conſiſtent: Reſp: The firſt elauſe is only, to licence men to 
ſell wines 1 the ſecond clauſe reſtrains them from ſelling any 
in their own houſes, Obj. taverns are not named in the ſe- 
cond clauſe, Reſp. Ihe reaſon is, becauſe ſeliing wine is pro- 
| hibited, and ſo taverns are prohibited in effect: Taverns and 
vine ſellers are convertible z and the words of the licence are 


. 


only, to ſell wines by retai- And where the words of an at *1 
are doubtful, ſuch an expoſition ought to be made of them, " 
as will beſt obviate and redreſs the miſchief, Vie Co. Lit. | 999 
188. Now one miſchief here is, drinking in taverns, of 1 


which notice is taken in the ſtatute of 28 Edw. of the view 
of frank-pledge. And-ſuch licences are not favoured: in law, 2 4 
vide Dyer 270, a. Obj. The practice has been contrary. 4 
Reſp. This were a proper objection, if the law were in the | 
affirmative z but this ſtatute runs in the negative, vide 1 Inſt, 
115. a. As to What has been-argued concerning preſidents, . 
they are for us.: vide Dyer 270, a. And 19 & 25 Elis Sir 
Walter Rawleigh's caſe, where licences have been granted WE. 
by the king to that effect, viz. to ſell wines in their houſes, 
Likewiſe the ſtatute of 12 Car. 2. is for advancement of the 
king's revenue, and ought therefore to have a large and be- 5 
neficial conſttuction for the king's. profit. And the proviſo 
therein does not reach our caſe ; for it provides only, That 
cities and towns corporate may uſe and enjoy ſuch liberties | 
and privileges, as heretofore they have lawfully uſed and 13 Car. 2. Cep. 
enjoyed. Videg Rep. the caſe of the abbot of Strata Mer- 25. Ter. 8. | 
cella. idem Quicle's caſe, amongſt the caſes of the court of 4 
Wards. So he concluded, and prayed judgment pro quer. | 3 
Ellis argued for the defendant. He inſiſted, That the ſe- | -Y 
cond enaQting clauſe was put in favour of vintners, and that 
the meaning of it was no more than this; viz. That no 
others, but only ſuch as were in the former clauſe allowed to "owe 
be licenced, ſhoyld ſell wines by retail. He cited Pl. Com. 
17. 464, & 469. 1 Inſtit. 365. It is enacted, 1 Car. 1, | 
cap. 4. That keepers of taverns ſhall be taken to be within 2 
the ſtatutes made 1 & 4 Jacob. 1. againſt tipling in ale- houſes: | 
which would have been to no purpoſe, if they had taken 
the law to be againſt keepers of taverns ſelling any wine at 
all, to be ſpent in their own houſes. And if the law were, 
as it is urged ſor the plaintiff, then no traveller upon the road 
ö | T 1 | could, 
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Hill. 13 & 16 Car. II. in Scaccario! 
could drink a glaſs of wine if his inn, if the inn be à tavert 
but muſt ſend for it out of his inn, which is unteaſonable. 
Aﬀetwards in Faſter Term, 16 Car, 2. the judges deliver- 
ed their opinions ſeriatim. PE. Oe nt 
Baron Rainesford argued fro quer.“ He ſaid three thingi 
were to be eonſidered in the expoſitien of a flature; Firſt, 
What the common law was before the making of the ſta- 
tute. 2. What the Miſchief was, Which the law. makers 
would redreſs: And, Thirdly; What remedy the law had 
provided for that end; Now in this caſe, Firſt, It was law- 
ful be fore the making of this law, for #ny man to ſell wine 
Where he pleaſed himſelf. Secondly, for the miſchiefs,. ſes 
the preamble of the ſtatute. Thirdly, for the remedy pro- 
vided by the law, ſee the purview ; which conſiſts of two 
elauſes concerning vitering of wires ; Fifſt, The firſt clauſe 
carries à reſtraint upon perſons that have no licences. The 
ſecond reſtrains them that have licences ; See the ſecond 
_ clauſe, That no perſon or perſons whatſoever, ſhall fel} or 
utter by retail any kind of wine or wines, to be drunk of 
ſpent in his of their manſion- houſe or houſes, 6r other place 


in his or their tenure or occupation, & c. And asin 5 Co. Zi 


rie los eaſe; one clauſe in an act of parliament, fnuſt net abro- 
gate of control another. And in this caſe, the ſecond elauſt 
reſtrains the ſelling or ſpending of wines by retail in any ta- 
verns for theſe two reaſons ; Firſt, The firſt clauſe was made 
againſt ſueh as ſhould ſell without licences ; ſo that the ſe- 
cond elauſe needed not with reſpect to them, but was added 
For them that ſhould have licences; to difect how they ſhould 
ſell "their wines, viz. Not in their manſion- hotiſts, nor, & c. 


Secondly, if the act were conſtrued otherwiſe, this indonve- 


nience would follow, viz. That one and the ſame petfon 
would be ſubjeQed to two penalties for one and the ſame of- 
fence, by the ſame ad of parliament ; that is; to the 5 l. by 
virtue of the firſt clauſe, and to the 10 l. by the ſecond 
clauſe; which it eannot reafonably be ſuppoſed that the par- 
liament ever intended. Tis true, in Dr. Foſter's eaſe; rt Rep. 
we meet with ſuch a thing, but the ſeveral penalties there 
are inflited by feveral acts, not by one and the fame act of 
parliament. It bas been objected, That the ſtatute of 1 Cr. 
1. cap. 4. concerning tipling, extends to taverns. . Reſp. 
That clavſe well thay be ſuppoſed ts have been inſerted in 
that act, by reaſon that licenees were frequently granted by 
the king, to vitthers to ſell wine in their houfes. Obj. For 
. taverns hot to be permitted to fell wine in their houſes, is 
againſt the intent of the law, and of the licence itſelf. _ 
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To abridge the power that one had before, is uſual, and 


may be done by 1 e ommon law; as if à man Wa e Fc, 


ment in fee, provided that the feoffee ſhall not alien to ſuch 
171 much more by act of parliament. Obj. No man 


us been hrought into queſlign upon this account 3 and the 
practice has been ſo, that yintners have without control fold 
— by retail, to be ſpent in their houſes. Reſp. This 
much alteration 4 the practice ſince 7 Fg. 6: nor does uſage 
deſtroy the effect of a law, though it be againſt it, Ca. Lit. 
$1. Et multitude errantium nen patrecinatur errori, And pow 
. licences to ſell wipe are heeome part of the revenue of the 
crown ; and therefore conſtruQions upon acts of parliament 
nuſt be fayqurable with reſpect to them, 4 Ed. 4. 3, 12. 
| lax; Cop. Je Fr: | EP 1 7 Ge 
Baron Turner pro guer, He argyed much upon the fame 


o pg} aer judicially to the court. And there has been 
t 


grounds. He was of opinion, That vintners, as well as other 


fretailers, were within the {egopd ena ing clauſe; and that 
there was no material difference betwixt them: But that 
they were ſynonymous in the intendment of law. And here 
the claufe is negative, wich epforceth 4 more violent con- 
RruQtion. Vide 11 Rep. Maędalen Coll. caſe, he gave the 
fame anſwer that Rainesford had done, to the opjestion 
grounded upon fag of 1 ar. 1. c. 4. And to the objecti- 
on concerning the incanvenience that trayellets would he 


gt, he anſwered, That the innkeepers might prevent that 


1nconverience, by taking ſicenſes to vend wine in their hauſes; 
and Fo lyded, that judgment ought to he given for the 
laintiff. 5 3 
Baron Atkyns pro defendente, for theſe reaſpns: Firſt, Be- 
cauſe the intent of the act appears to be, That a man hav- 


ing a licence 1 to the act to keep a tavern, may by 


virtue of that licence fell wines to be ſpent in his hauſe. Now 
the intent of an act muſt be gathered from all the words of 
kaget put 1 Of this 700 there are ſour parts to be 
- conſidered; Firſt, The title of the add. 2. The preamble. 
3. The Nr 4 The proviſo. The title and preamble 
of the 38, ate the ipjroduQtory part thereof, 2 8 key to the 
95 See the three puryjews of the ſtatute. Secondly, beſore 
this act 1 made, the law did not look upon it as a miſ- 
Chief to (ell wine, to be ſpent in a tavern 3 and therefore we 
haye the leſs reaſon ig believe, that the makers. of this at de- 
ligned any remedy whereby to prevent that. And yet there 
vere eleyęn or twelve ass of parliament made before con- 
cerning ſelling of wines, prices of wing, impaſitians 


upon 
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Hill 15 & 16 Car. II. in Scaccario) 
upon wines, and foreſtallers of them: But no remedy was 
ever provided to reſtrain taverners from ſelling wines in their 
houſes; nor was that looked oh in the eye of the law as a 
miſchief. Thirdly, No information, or popular action, has 
ever been brought for this offence againſt the law, with which 
the defendant is now charged ; though it has been frequently 
committed every day, and would in all likelihood, at one 


time or other, have been proſecuted, if the law had been 


taken ſo. Obj. Againſt expreſs negative words ne interpre- 
tation muſt be admitted. Reſp. Firſt, There are in this act 
of parliament many membra incidentia ; which muſt all be 
ſo expounded, as to be conſiſtent with one another. Second» 
ly, general clauſes in the purview of an ad, may reſtrain ge- - 
neral clauſes in the preamble ; but not ſpecial and particular 
words and clauſes, as there are here; vide Hob. 182. Burton 


& Morrice's caſe. (o. Magn. Chart. 28. Again this ſecond 


clauſe is a diſtin& act by itſelf, and extends only to private 
houſes, for which no proviſion was made before; vide Plow. 
Com. 263. And it is a conſtant rule, that upon all acts of 
parliament there muſt be ſuch a conſtruction made, as that 
one clauſe may not deſtroy and fruſtrate another, Fourthly, 
Becauſe the ſtatute of 7 Fd. 6. is taken away by 1 Jac. 1. 


cap. 25. with reſpe& to private houſes. Fifthly, Acts which 
reſtrain the common law, muſt be conſtrued ſtrictly. 2 Inſt. 


465. 18. Ed. 4. 16. Obj. But the king's profit is concerned 
in the caſe, Reſp. We are bound to adjudge according to 
the reafon of the law, and not for the king's profit; as Starkey 
ſaid, 21 Ed. 4. 45: and ſo he concluded for the defendant. 
Hale Chief Baron fro defendente. We are to conſider in 
this caſe, firſt, That by the common law any man might 
keep a tavern, and ſell wines there without controll ; but ill 
orders kept in ſuch places were puniſhable at common law, as 
nuiſances: And that tavern keepers uſed to retail wines, to 


be ſpent in their own houſes before 7 Ed. 6. appears by the 


ſtatute of 18 Ed. 2. de viſu Franci Plegii : Art. 28. Of ſuch as 


continually haunt taverns, and no man knoweth whereon they 


do live; and by 51 Hen. 3. de piſtoribus; and by 4 Ed. 3. cap. 
12. 5 Ed. 2. cap. 1. 24 Hen. 8. cap. 6. by which ſtatutes pri- 


ces of wines, and diſorders in taverns are limitted and correQ- 


ed. The ſecond thing to he conſidered, is what alteration the 
ſtatute of 7 Ed. 6. has made herein. Now this act, firſt li- 
mits the prices of wines. Secondly, reſtrains perſons from ſelling 


wines: And, thirdly, It reſtrains the number of vintners, 


and the liberty which they had before, And this we may di- 


vide into theſe paris: firſt, Who they are that are allowed to 
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Hill. 13 & 16 Car. II. in Scaccario? 7 
keep a tavern out of a corporation. Secondly, Who are 
allowed fo to do within a corporation; and the penalties 
ppon others not allowed by the act. Thirdly, The reſtraine 


within market towns, which is double, according as they are 
corporate or not corporate. Fourthly, How they ſhall be li- 
cenced. Fifthly, What numbers ſhall be licenced, For theſe 
things vide the ſtatute at large. Now the clauſe upon which 


the queſtion here ariſeth, has a ſaving annexed to it, and the 


ſtatute of 12 Car. 2 cap. 25. hath two ſavings; ſee them in 
the ſtatute, So that two points ariſe hereupon : Firſt, Whe- 


ther or no, before the ſtatute of 12 Car. 2. ſelling of wine in 
' man's own houſe might be licenced z and how ? Secondly, 
Whether or no there be here ſuch a licence, as the law requir- 
ed? *'Tis obfervable in the firſt place, that every taverner 


might lawfully retail wines; but that every retailer of wines 
might not keep a tavern, Secondly, That every tavern is a 
houſe, but not vice verſa, A taverner may lawfully retail 
wines to be ſpent in his houfe by the ſtatute of 7 Ed. 6. for 
theſe reaſons : Firſt, The preamble, which introduceth the 


ſenſe and meaning of the ſtatute, expreſſeth the miſchief that 
was before, and which was intended to be redreſſed; and the 
caſe in queſtion is not within the mifchief. Secondly, The 
clauſe which creates a queſtion in this caſe, is to he under- 
ſtood of retailing wines in private houſes, which are not ta- 


verns. Thirdly, The reaſon of Carter's caſe, cited 8 Rep, 


in Den iam's caſe, extends to bur caſe,; to wit, that a general 


clauſe ſhall not be ſtretched to particulars mentioned before. 


Fourthly, The word houfe in the ſtatute, is to be underſtood 
of private houſes; and to ſuch only does the act of 1 Jac, r. 
cag. 25. extend. He that has a licence to keep a tavern, has 
liberty to retail wines to be ſpent in his tavern: And the 
words, colour, craft, engin, or other means, are to be taken in 
malam partem, and muſt not be applied to them that have 
licences according to the act. Object. This ſecond clauſe 
extends to all perſons whatſoever, or elſe a man ſhall be lia- 
ble to a double penalty for one and the ſame offence. Reſp. 
Rather we ought to infer, that general words may be re- 
ſtrained by particular words going before: Yide 8 Rep. Dr. 
| Bonham!'s caſe, in like cafe of a penalty. And the true mean- 
ing of the act was, that no perſon ſhould ſell wines out of a 
market town, under the penalty of ten pounds; nor within 

a a market town, under the penalty of five pounds; nor in a 
private houſe, under the penalty of ten pounds, whether with- 
in or without a market-town. And a man may retail wines 
without keeping a tavern; but not c contra. The ſecond queſtion, 
| 8 5 which 
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Hill. 25 & 16 Car, II. in Scaccariod 
rhich ĩs the more difficult of the two, is whether or no the 
+ AH in this caſe of ours, be a ſufficient licence to exempt 
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his houſe,, | | 

Serjant Maynard pro quer But he miſtook the point, and 

rgued that a taverner could not ſell wines to be ſpent in his 

; oule ; and that a taverner and a retailer were one and the 

ſame. But becauſe the court had already delivered their opis 
nion, and dire &ed one ſingle point to be argued, which he 

had not prepared himſelf to argue, he deſiſteec. 
 Harares pro defendente. I conceive that upon the ſpecial 
verdict taken all together, there appears ſufficient matter to 
' enable the defendant 9 keep a tavern, Firſt, The jury find 
expreſsly that the deten ae was appointed by the mayor, al- 

, Fgermen and commonalty of Vork, by writing to keep a tavern 
within the ſaid city, and that the defendant's tavern was one 
of the 8 taverns, appointed and authorized by the Stat. of 
7 Ed. 6. to be kept within the city of York, and to fell wines 
by retail there, from the day. of the date of the ſaid writing 
For « year; Which wrlngg ther find ty Agr nerds: Kool a 
men, &c. by which writing the defendant has licence given 
him to retail wines, but not in expreſs words to keep A ta- 
vern. They find moreover, that by the colour of this wri- 
ting, the defendant (who had no other licence) ſold wines 

to be drunk in his houſe. So that upon the whole matter, 
| the jury find that the defendant was Hcenced to keep 8 tas 
vern, and kept a tavern accordingly ; which being matter of 
fact only, the jury are judges of it. 
_. Secondly, I take it for a ground, that if a jury find fome 
general matter diiectiy and poſitively, and afterwards find 
ſome ſpecial matter, the court in ſuch à caſe, qught ſo to ap- 
ply the ſpecial matter, as to make it conſiſtent with the ge- 
The court that) heral matter, if it may be. v. 6 Rept. Dowdale's caſe. 
Judge upon the ſpecial matter and not che general iſſue can't be reconciled 1 Vent. 144 80 
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Bll ug k 16 Car. II. in Scaccatio? 


So in the 9 Rept. in the earl of Shrewſbury's cafe, fol. tg 
þ. in an action upon the caſe for holding a court, and tak NY 
the profits of it, the defendant pleaded not-guilty : the 9 
found that from fach a. day the defendant held the court, 

4 4 impetrationem brevis & ſemper abinde reecepit | | 

Ke. and the court held that this laft abinde. ſhall be under- 3 Ces. 246. 
ſteod, to reach only to the purchaſe of the writ; becauſe 1 Je.a92, G, | 
elfe it would make void the verdidt, if it took in all the “ . 
time, to the time of the verdict, and conſequently, dama- - 


$ 


gts given for all that time. So here this form of the licenſe, . 104. ; : 
may include a power to the defendant to keep a tavern, be- 4 167. 


cauſe every taverner is a retailer of wines, though every re- Seer - 
| tailer of wines, is not a taverner: and the jury have found, 3 Lev. 238. 
that the defendant was hereby licenced to keep a tavern, 
And if the licence be ſo underſtood, all the parts of the ver- 
dict will ſtand together, But true it is, that if the 2 14h 
part of a verdict contradict the general part, then the ſpecial Farb-; * | 
part only ſhall ſtand, v. 20 Eliz. Dyer, 361. in debt againſt Aut 16, 
executors, the iſſue was upon affets enter maines; and the 
jury found a fpecial verdict, ſcil. that the teſtator made a, 
leaſe for years of a houfe, and certain implements therein, 
rendering rent to him, his heirs and aſſigus, and that the 
executor had received the rent ever ſince the teſtator's death, 2 4 
tf i//int aſſettes. . Yet the court over · ruled the concluſion of | . ; 
aſſets, becauſe by the ſpecial finding no aſſets appeared. RE. 
Thirdly, 1 cqncewe'the words of this licence will amount 5 

to enable the defendant to keep a tavern, Firſt, becauſe in 

the licence that is found, the defendant is called a vintner 3 
and therefore it is to be preſumed, that the licencers in- 
tended to give him Jeaye to follow his trade. Secondly, It 
appears by the verdict, that by virtue of the licence 2 

a tavern, and that his was one of the eight taverns in Vork; 
and therefore it is to be preſumed, that the licence was 
granted on purpoſe to enable him ſo to do, as in 5 Hen. 9. 

I. a licence to enter and occupy amounts to a leaſe, and 
ought to be pleaded ſo. Thirdly, a licence ought to be taken 
moſt ſtrongly againſt him that grants it, and for his advan- 
tage, to whom it is granted. As in 13 Hen. 7. 13. A war-; 4: 
rant for a buck in a park, impowers the ſervant of him that 2 c-,, 478, ® 
is to have the buck, to go into the park for him, and to aſſiſt gut. 25 
the park-keeper in killing him, and to bring him away. So 

13 Hen. 9. 13. in the ducheſs of Suffoll's caſe: a licence 

given to me to take wood, and carry it with a cart over KM 
another man's ground, extends to my ſervants ; becauſe it "8 

: 1 es, 
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Hill. 15 & 16 Car: II. in Sesccaridꝰ 
is matter of profit. Otherwiſe, if it were matter of plea: 
ſure only, as to walk in my garden. And in this caſe, the 


beſt intendment for the defendant is, that he be thereby ena- 
bled to keep a tavern z for the licence can be of no better uſe 


to him. NE „ TONY j 

- _  ObjeQion, The ſtatute mentions two ſorts of fellers of 
wine, viz. retailers and taverners : and licences to keep a 
| tavern, have uſually the word tavern in them. Reſp. Yet 
tavernets are the chief retailers: and therefore the word 


retail thall have ſuch a conſtruction, as will carry the moſt 


effectual and beneficial ſenſe : and though licences to ta- 
verners have thoſe words uſually, yet they are not of neceſ- 
_fity, but are forma /oquendi only. And fo he concluded pro 
defendente. 1 i . a 
But per Hale Chief Baron, & fotam curiam, there is not a 
ſufficient licence found here to keep a tavern. Firſt, ta- 
vern- keeping and retailing of wines, are things of a different 
nature from one another. Secondly, they have diſtin& ap- 
pellations given them in the ſtatute, and diſtinct penalties are 
inflicted. Thirdly, if taverners and retailers of wine were 
all one, the deſign of the act would be difappointed, by rea- 
Fon of their number, and the places in which they live: for 
retailers are not reſtrained to any certain place or numbers, 


| ns tavern-keepers are. Fourthly, becauſe the cuſtom has al- 


ways been, that when a man had a licence. to keep a tavern, 
the word tavern was expreſſed in the licence. And although 
the Jefendz:'1t be ſtyled a vintner, that is in a ſecond licence, 
not in the firit, upon which the verdi& is given for 5]. pe- 
nalty : and though it be found that he kept one of the 8 ta- 
verns, yet no licence is found enabling him ſo to do. 

So upon this point, viz. for want of a ſufficient licence in 


this behalf, judgment was given againſt the defendant, 


I; 
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Papilion verſus Sir John Harriſon, & al. 
N an aQion upon the caſe, againſt the farmers of the (2) 
\ cuſtoms, for taking more for cuſtom than they ought, _ 
the queſtion was ſingly this; viz. by the book of rates, an- 
nexed to the ac of tonnage and poundage five pounds pa 
cent. are allowed to the merchants out of the. ſubſidy af | 
poundage, and nol. more for ready money: and whereas be 
twelve pence in the pound is due and payable to the king for — -. _ 
poundage, ſix pence in the pound more is given by another = 
act, and called the additional duty: and whether or no five 8 
pounds per cent. ſhould be allowed out of this additional duty 4 i 
or not, was the-queſtion? s . Fen of 
Sir Robert Atkyns argued pro quer*. Firſt, from the title of - 1H 
the book of rates,' which mentions the benefit of merchants, 1 5 3 Y 
&c. Secondly, from the generality of the clauſe, whereby * 
the five pounds are allowed, viz, of all ſubſidies: and the 1 
additional duty is part of the ſubſidy; Thirdly, this addition- Wo 
al duty is of the ſame kind and nature, to all intents and pur- TE. 
poſes with the original ſubſidy of twelve pence in the pound, 5 
And the ſame book allows it for wines, and yet there is an 
additional duty upon them, and called ſo. 5 . 
Stevens pro de fendento. This additional duty is diſtin& from 
the ſubſidy, becauſe otherwiſe denominated ; and a ſpecial | 
allowance be ing made to the merchants out of the ſubſidy, 
thac cuts off all other allowances, unleſs they were directed 
by ſpecial words ; as where in caſe of lakeage 121. per cent. is 
allowed, that cuts off all other allowances; and ſo he 
thought the aQ in this caſe ought to be interpreted. 
Hale Chief Baron. If the ſubſidy of twelve pence in the 
pound and the additional duty of ſix pence, had been both of : 
them in one and the ſame act of parliament, there had then 
been no doubt in the caſe, but that the allowance of 5l. per 
cent. ſhould have been made out of both. And as it is, it is 
upon the matter but one entire ſubſidy of 1 ſhilling and ſix- 
pence in the pound: ſed adjurnatur, ' ©*' * + 
In Trinity Term after the judges delivered their opinions 
ſeriatim. Baron Rainesford was of opinion, that 51. ought - 
not to be allowed out of the additional duty, but only out 
of the twelve pence in the pound: he ſaid, firſt, this ad- 
ditional dury was given in lieu of the exciſe, out of which no 
ſuch allowance was made. Secondly, that in the ſtatute of 
| . | 128 tunnage 
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tunnage and poundage fol. 4. the ſubſidy is deſcribed, and 
its deſcription does not agree with the additional duty. 
Thirdly, the books of rates makes a diſtinQion betwixt theſe - 
two duties ; as appears by the ſecond rule and twelfth rule, 


2 * 


Im of 31. and 1. a ton additiona] duty is given and ſo called. 
Oje. By the ſecond rule a moiety of the twelve pence ſn the 
pound, is to be allowed in caſe the ſame merchandizes be ex- 


porigd again, and the whole additional duty, Reſp. That 


\ 


"Hill; ts & 16 Cat. II. in Scaccatls | © | 
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ont ifi6nie particular caſt, witch des not alter the nature of 


, = Veale verſus Privur, + | 
* an a ion upon the caſe, for diſlarbing the plaintiff in 


exerciſing the office of the regiſterſhip of policies of aſ- 


ſurance in London, and taking the profits thereof? Upon a 
ſpecial verdict found,' the queſtion was, whether or no, that 
were an office grantable for years or no ? e 

Montague pro quer., Three things are here to be conſider- 


ed. Firſt, whether this be a good office or not. Secondly, 
whether or no it be an office of truſt, And thirdly, whether 
it may be granted for years or not? For the firſt, he held - 


to be'a good office : That in many caſes the king might create 


an office de now, by the words conflituimus, erigimus ; but 


this office ſeemed by the ſtatute of 43 Eliz. cap. 12. to be an 


office by preſcription: Yet if it were but an office in repu- 


tation; and mentioned as an office in patents and grants, 
that were ſufficient; without words of creation, erigimus & 
eonſtiturimmus, e. Vide 12 Edw. 4. 79. in caſe of a grant of 


the office of brocage. Alſo in this caſe, the grant of an of- 


ice, and the appointing of an officer is good without con/#/- 
tuinns eregimut, Cr. becauſe it was an employment in being 
before: as in caſe of a warrener or parker. Vide 21 Ed. 4. 79. 
| Allo if an officer be conſtituted by grant, it is ſufficient, al- 
though there be no office ereQed by expreſs words, as ap- 
pears 9 Ed. 4. 11. b. If the king grant to a man the office 
of houſe-keeper, with a fee for exerciſing it, it is 4 good 
grant though there were no ſuch office before; Dyer 200. 
b. And that an office de row may be erected without the 
words erigimus con/lituinis; Ce. appears by Creme? and Bur- 


ref's caſe, Mich: 1651. B. R. Enter, H. and Field and Booths 7 


by's caſe in 1658. B. R. Enter Paſch. 1667. Rot. 474: Grant 
of the office of houſe-keeper, good by the word conce//imale, 
Obje . Here is no fee granted. Reſp. It is granted that the 


Pat 353. can | 
3 


N, re 
S9 l. 268. Be. 
125 . 


fee ſhall be aſcertained by the Mayor of London. Befides, 
a fee is not of neceſſity, Vide Moore p. 808, 809. the Biſhop 


of Sah{bury's cafe z where it is held; that the conſtitution of 
a new office and officer is good in law though no fee, neither 
annual nor caſual were annexed to it at firſt, For the fe- 
cond point; he held it to be an office of truſt. Thoſe are 
offices of truſt, which concern the common-weal, the king's 


tevenues, the adminiſtration of juſtice, and the ſubjeQs in 


general. 


\ 


4 +» 


- *s " — 1 "7" ” a4 + RIOT A * * * + 
. * * OTE WI EPO A en | FO ny CO FIT OT? W ne es ß RET A 
K 8 . n * — hoe then he e ha heale * A EVER © * PA mg oe EC A pe, * R o een 3a. "y 
W 1 3K wx Ys TT. F* * n 5 N ” . . yes Re. £0 * ro 2 — 4 BY * 4 7 n 4 j K. # > mn 4 8 7 25 
2 % ORE I OS r js 5 * 7 7 
. 7 8 8 0 
: * 
L "Ws << L 


Hill. 18 & 16 Car. II. in Scaceario- 
general. Now this office concerns firſt, the king's revenues 
with reſpeQ to the cuſtoms, as appears by the preamble of 

the act of 43 Eliz. c. 12. Secondly, it concerns the ſubjeQs * 

intereſt and benefit ; viz. All merchants. And therefore he 

ES 5 | Held, as to the third point, that it was not grantable for years, 

5660 97-2 Re. no more than the office of marſhal of the King's Bench, Vid: 

133 f. 1. 9 Rep. Sir George ReynePs caſe, & les reaſans la done. Cr. 1. 

"I Kep. 584. Bro. office, 45. So he concluded for the plaintiff, 
| ©.» Symſon pro defendente. He argued, that it was an, office 

grantable for years, Firft, the right of granting and ereQ- 

ing new offices is veſted in the king, as the head and foun- 
tain of juſtice :: What grants are void in ſuch caſes, Vide 

__— Nat. Br. 222. 13 Hen. 4. 14. Dyer 51. and for the nature 

: | of an office of truſt, Vide Co. Lit. fol 3. b. But Sir George 

5 Keynel's caſe. 9 Rep. is objeRed. Reſp. There is a conditi- 

Chen on in law annexed to offices, by which they become forfeit- 

dub. s Cr. able through miſuſer, abuſer and non uſer : From which an 

| 2 anſwer may be given, to all that is urged from Sir George 
edt ft EKReynel's caſe, 9th Rep. Vide Pl. Com. 380. that where there 
|| Ln. is truſt and confidence repoſed in an officer, ſuch officer can- 

__. - not make adeputy, unleſs he be impowered by expreſs words 

341 S PF. 11. C 87. & ſo to do. 9 Rep. the Eart of Shrewſbury's caſe, and the Lady 

110 ho #3: 28 48, 49. N RuſſePs caſe. A deputy may be made, where an office is diſ- 

bt: 8 poſed of to a perſon, that is incapable to manage it in per- 

2 SER ' fon. Vide Pl. Com. 38 1. that a woman may be endowed of 


j > 
* * 
Pets 


% an office, but the true and ancient diverſity, is betwixt offi- 
BEE ©, cers judicial and miniſterial. Cro. 1 Rep. 276, 556. Ob- 
bolt” | jeQ. If this office be allowed to be grantable for years, then 
1 it may be forfeited for outlawry. Reſp. That will not fol- 
= "WW 1 | tow : For the nature of the thing may exempt it. Vide Dyer 
ue lo, The 2. Pl. Com. 380. An annuity pro conſilio impendends not for- 


cd of Sir G. K. feitable. In the 9 Rep. in Sir George Reynel's caſe, the 
; 9 Ce. Said not / Shs”, : 8 . ; 
ade law ty cuſtom of the court was urged, which. is not in our caſe. 
Been Niceles. And the conſequence of not allowing this office to be grant - 
zs. able for years, will be conſiderable. In 6 Car. 1. the office 
wt | of printing was granted to Barker and Bill for years: And it 
. woas held to be a good grant by juſtice Joner and Doderidge, 

upon a reference to them from the council-table. And the 
F. Pet 354- ſame objedtions were made there that are here. And one 
i 1 | reaſon given by them was, becauſe it was but an employ- 
—_—  - ment. And no more is ours. So the office of Poſt Maſter 
was granted to the lord Stanhope for years, and held to be 
© 23M good. Wherefore he prayed judgment pro defendente. 
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Hill, 15 & 16 Car. II. in Scaccatio. _ . 
Hale Chief Baron. The office of garbler has been held _ "j 
not grantable for years, but that ſuch-a grant amounts to 2 
an appointment; as was held in the cafe betwixt the city of 
London and Hatton. Employments of private concern, as At 46. 
that of a houſe-keeper, are grantable ſor years; otherwiſe of | 
offices that are of à public and general concern. Adjornatur. 

Afterwards in Hillary Term 16 & 17 Car. a. Regis, the 
barons delivered their opinions. 1 

Baron Rainesford pro defendente, Firſt, I will conſider how 

the law would have been in this caſe, before the making of 
the ſtatute of 43 Elia. cap. 12, concerning policies of aſſur- 
ances. Secondly, how the caſe ſtands upon the ſtatute: 
and, thirdly, how the law is ſince the ſtatute in this caſe. 

Firſt, he ſaid, the patent under which the plaintiff claims 

this office, would before the ſtatute have been a monopoly, 
and void, nor could it have bound or charged the ſubject, 

Vid. Co. pla. Cor. 187. 11 Hen. 4. 86. b. 13 Hen. 4. 14. be 

Before the ſtatute a man had no benefit by entering his po- 
licy, dor is any fee allowed by the plaintiff's patent, nor is it 
found that the major of Londen has ſettled any according to 

the ſtatute: ſo that the taking of a fee is but an uſur- 

ation. , And therefore the plaintiff having no right to take 

it himſelf, cannot have an action againſt another for taking 
it. Beſides, the grant of the office by the word commiſimus Aue 251; 
is void, becauſe there was no ſuch office before; as in the | 
caſe of Brocage, 22 Ed. 4. 79. Mo. Rep. 880. there ought 

to have been the words erigimus, & conſtituimus, Allo, if the 

king had granted it with a fee, it would have been void, be- 
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FFC Ro BE ES eat 


mn i'wwG® 


— 
el 


. 5 cauſe the king cannot charge the ſubject. And it is not 

g found, that any fees have been appointed according to the 

ſtatute. Vide Co. 11 Rep. 89. & g Rep. 

* _ Secondly, this office by the ſtatute is only an office for 

: regiſtering policies of aſſurance, and does not extend to the | 

* making of them. And fees void by law are not made good 5 £6 
Y by the ſtatute, which gives only power to the mayor and 77 GN 
i others, to ſettle fees, and that does not appear to have been 4 
done: I take the plaintiff's grant to be ſo far good, as to 1 Jo. 281. 
0 enable him to regiſter, but not to take a fee ſor it. Object. 

0 If it be void as to one, it is void as to both. Vide 11 Rep. 

5 Auditor Curle's caſe. Reſp. That was a judicial office, which 


ours is not: and a grant may be god for an office, though 
wp Not for fees. As a grant of the letter-office with a fee, has 


F. 1 Yo. 81; 
been held void, as to the fee only, and with reſpect to a1 7. ha 
ſubjeQ, but good againſt the king. As a fraudulent con- 
„„ vepyance 
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Int © III. 15 & 16 Car; II. in Seaccarid; 
* veyanee may be good againſt one man, and void as to al. 
A tber. And if no fee be due, then no #&iorn lies for the plain- 


tiff here: ide 8 Rep. Jelu Webbe's eaſe; becauſe the office 
is a charge without profit. Et per 30 Aff. pl. 4. there is 4 
diverfity between an ancient and a new office. - * 


. 


= Fhirdly,- The plaintiff here has no certain fee for executs · 
. 9.6, ing the office, and therefore can have no gction: For the 


ante 4. fees ought to appear what they ate, that ſo rhe court may 


307- Judge whether they be reaſonable or not, tr Hen. 4. 86, b. 
230 Aff. 4. Nor does it appear what fees others have received 


before; Vide Mo. Rep. 474. Heddy & Welkouſ#s cafe; that 
vo Cr. 61. F, the fee muff be reaſonable: And that the ccurt may ad- 
A. 296. judge whether it be or no; Vide the biſhop of Cheſter's cafe, 
cited 10 Rep. in the Biſhop of Saliſbury's eafe : As in caſe 


© Gs Lit. 35. l. of fines for a copyhold; where they are ancertain, elſe the 


£ , Re. 523. ſubject may be oppreſſed. | 1 . 
2 2 Fourthly, The grant of this office for years b 4 goo 
grant, for it is new office: Ancient offices muſt be granted 


vo cn 61. 5, 30 otherwiſe than they have accuſtomably been granted: 


Pony grants of new offices are not reftrained by uſage. Object. 
: gth Rep. Sir George Reynel's cafe, 1 Cro. 38 7. Reſp. This 
eaſe differs from that; firſt; That was an ancient office, 
ours is not. Secondly, It was an office belonging to a court 
L in Weſtminſter hall; ſo is not ours. Thirdly, the officer 

there was to be admitted by the court; not fo here. Fourth- 


ty, diligence and great care is requiſite- to the management 


of that office; this office requires very little, Fifthly, That 
is an office that requires ſkill, ſo does not this. Sixthfy, The 


— 


reaſomd that are given in that caſe, why that office could not 


Dy law be granted for years, do not reach this cafe. Yide 
2 Ther ave many preſidents of offices granted for years: 
Firſt, offices in which the ſafety of the realm is coneerned; as 
the office of havener ; i. e. warden of à haven or port, by R. 
-- Hen. 6. The office of gun-foimder, xr Car. x. the office of 
making gunpowder, by the now king. Secondly, offices that 
| : A _ trade * ue, : H. 7. eee mo 
PU 18 H.S. of gauger. £7 R. 2. of aulnager. 4 Hen. 4. c. 24. an 
— . * the nets "He temp. Car. T. 3. offices that concern admi- 
niſtration of juſtice, as that of coroner and ſheriff, till the 
14 Ed. 3. e. 7. of ſurveyor of the green- wax, and of the 6 d. 
writs. in Chancery, and ſubfœna's in C. B. and B. R. of 
controller of ſealing writs, of making out proceſs in C. B. 
and in 9 Rep. 47. Of the ſtewardſhip of a- court. And if 
the grant of this office for years ſhould be adjudged void, it 
would go near to ſhake all theſe grants, | 
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Tul. 15 be 16 Car. H. in Scaccaro?ꝰ⁊e 333 
_- Baron Turner argue for the deſendant: he cited Hob. "0 
Rep. 153. that a miniſterial office muy well be granted for IA 
years, and t 1 Rep. Auditor Curls caſe; and denied that 11 c., 4. 

the reaſon of Sir George Reynel's caſe g Rep. could be applied 9 C.. 97: ©- 

to this. But whereas it had been objected that the plaintiff 

did not ſet forthᷣ # title to the office, he ſaid that in an aſſiſe 

that would have been neceſfary, but not in an action upon the, Fs j 
eaſe. Vide 35 Hen, 6. J. .avowry 43. 34 Hen. 6. 43. Cro. i V 2 ' © 
3 Rep. 500,338. It had kkewiſe been objected, that the 319. 2 Sand. | 
plaintiff did not allege how he was diſturbed, as he ought * 5 | 1 
per 6 Rep. Frances caſe. Reſp. It is found that he kept in 1 Sd. 20% 

the houſe, and that is a ſufficient diſturbance. But he eoh- 2 Lem 136,᷑—Km 

eluded pro ay upon the validity of the grant for years. BY bo gr N 
Baron Atkyns pro defendente. He argued much as Baron a Yet. 138. 8 

Raines ford hail done, and inſiſted upon the multitude of of & 91-0. 

fices granted for years; and quoted Sides caſe, 4 Rep. 93. | 15 * 
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that preſidents make a law, & | 
Hale Chief Baron. The queſtion here ariſeth upon & for- 

mer gtant for years made to him, under whom the defend- 

ant claims, and a latter gtant made for life to the plaintiff of 

the office of regiſtering policies of aſſurances; and I "think 

judgment ought to be given for the defendang, I hold the 

cihce in queſtion to be a good office, and that the plaintiff's 0 
declaration is a good declaration; hut the defendant has pro- OY 
duced a better title, for it is ancienter and therefore better, 5 5 
though, his grant be but for years. There is no office | 

making polices, for neither the common law, n.. 
_ tute, warrants the eteting any ſuch offi * 
office by preſcription» Nor was it well fr eg 
the 15th year of Queen Eliz. (for then Nas 
but the validity of it depends upon the acdlij 
of 43 Bliz. - The patent is void for mak Fo: 


s It any validity, but what it derives from 3 Et 5 
£ latte mentions only entering of them, a 


is good, be cauſe the office · is not limited to another perſon, 
but is ine ident to the commiſſion granted by the king before 
* ems and the e 3 of the grant. 
Vide the ſtatute. Object. There is no office ar all inzthe : 7, 
caſe, becauſe no fee: limited. Reſp, Though tliere 80 06 5 
certain fee, yet the party muſt have what he reaſonably de- 2 Cr. 262, 463. 
ſerves, as every one mult, that does any thing for another at T . 
if his requeſt. Now the policies muſt be entered by the ſtatute of 


Sf - v 


2 * TI 2 R r * 9 y N 
og " 5 * * l N ** * 4 ** by, 
” 2 4 as "I * 8 pl BD 
* 
x 


WK 5 3 * — e e 
. 5 — 
7 . — 
I x 7 


556 Hill. 18 & 16 Car, II. in Boaccatior 
| 43 Eliz. and the law will allow a reaſonable matter fof en- 
tering them: and uſage ſince the ſtatute hath-now ſettled it, 
if not as a fee, yet as a competent recompenſe for his labour; 
as labourers rates, though certain, yet are not fees, but 
quantum meruits : and there may be an office without a fee, 
if the officer have any other equivalent profit, Mo. Rep, 
808. Here is a ſeitled employment, which the party ua- 
dertakes for a profit, and for which profit he may, have a 
guantum meruit : and _if it be not in ſtrictneſs of law an office, 
yet it is a profitable lab and employment, and ſo is valua- 
ble. And tho? a man have an office without a fee, as the 
Ce. Lit 233 b. office of a baily or ſteward, though the grantor may tum 
1 7, 292, 294. out ſuch an officer, yet a ſtranger cannot: nor can the 
* 1 61. gtantor turn him out, if there are caſual profits incident 
af A as, 288. thereunto; and if a fee belongs to it, though he turns him 
© Ce. ge. . out, he muſt pay him his fee, 31 Hen. 8. Dr. Grant's. 
Ce. Lit. 333. b The plaintiff here has made a title good enough in his 
declaration. Firſt, here is no monopoly ; for the office is 
_ ereQted by 43 -Eliz: and though the grant be void in part, 
that will not vitiate the whole; as in the caſe of the letter- 
office afore-cited, 'and in Sir Daniel Norton's caſe, Hob. 
' Rep. 12, 13. in caſe of covenants betwixt a ſheriff and his 
under-ſheriff. This office being an office by the ſtatute of 
43 Eliz. a. grant of it by the word conceſſimus is ſufficient. 
And as to that | take theſe diſtinctions; viz. - Firſt, if an 
office be relative to ſome other thing, there the word conce/+ 
ſimus is enoue b; as the office of parker, keeper of an houſe, 
©  _  &c. thoſe offices have a relation to the park, the houſe, 
Sec. which are things in being, and the offices virtually con- 
tained in them; as Cremer and Burneti's cafe in B. R. Vid. 
Syle 266, Sc. Kyle's Rep. But the law is otherwiſe in caſe of a new of- 
fice, converſant about a thing that had no exiſtence before ; 
as 21 Ed. 4. 78. 9 kid. 4. 17. for in ſuch caſe the word con- 
2Cr.554 fſlituimus is requiſite, - Object. This is not the grant of the 
office, but of the officer. Reſp. - Regularly grants of this 
nature are grants of the office ; but if, it appear ſufficiently, 
as here it does, what the employment is, the grant will hold. 
But if his emplovment do not appear, the grant is void, 8 
Jac. 1: Bull and Cæſar's caſe. EET 1 * 
Thirdly, the plaintiff had done enough in laying a diſ- 
turbance in the defendant, though he made himſelf no title; 
8” % And as to this the difference is betwixt a pernor of a rent or 
| .. *- Other profit, and the terre-tenant himſelf ; the right owner 
Ante 356, @ neggs not allege a title againſt the former; but againſt the 
mer. latter he muſt, if it be in a real action, vid. 9. Ed. 4. 11. for 
he does not claim the rent, but diſputes the payment of it. But 
5 . 5 | in 
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in a perſonal action, as our caſe is, the law is the ſame in 

both caſes, Cro. 2 Rep. Dent's caſe. Ta Oo 
Fourthly, here the title appears upon the. whole matter to 

be for the defendant, becauſe his grant is prior to the other; 

and it is good, though it be but for years: Frit, becauſe 

where a greater eſtate may be granted, there regularly a leſ- 

ſer eſtate may, unleſs there be ſome ſpecial reaſon to th 

contrary : And if this office may be granted for life, in tail 

or in fee, it may be granted for years: And it is not univer- 

ſally true, that offices cannot be granted for years, for ſome _ 

can and afe ſo granted. Secondly, this is not an ancient of- 9 Co. 97.0. 

fice, but one ęrected de nowe. - Thirdly, It is not of the na- Jo. 129: 

ture of this office to be granted one way or other; as in 18 

Ed. 4. concerning the clerk of the crown. And cuſtom makes 

a law in ſuch caſes, vid. g Ed. 4. it. Judicial offices ate not 1 Fe.311. 1 Cre- 

grantable in reverſion ; but miniſterial offices are; and by 279. _ I 

uſage and cuſtom a judicial office may be granted in reverſi-! 58. 

on. And cuſtom will make void a. grant, 9 Rep: Sir George g ce. gy. 4. 

Reynels cafe, The like of the office of prothonotary, clerk 1 Cre. 587. 

of the pipe, remembrancer, and chamberlain of the Exche- 

quer. But where uſage has not prevailed, there it is other- ö 

wiſe; as in cafe of an aulnager, cuſtomet, controller, ſheriff, 1 J. 311, 263. 

cotoner: Vide 33 Hen. 6. cap. 8. And there is nothing 264. a Ven. 1685, ; 

here in the nature of the thing itſelf, to diſable this grant. 55 

For there is no truſt in the caſe; all that the officer has todo, 

is to write after 4 copy; as the making of ſubp@na's, and 

ſealing them is granted for years, and held good. And the 

officer here has liberty to make a deputy, ſo that no incon- i Cre. 556. 

venience can arife: ind this excuſes any diſability that may _ 

be in his perſon ; as a regiſter's office granted to an infant in i Cys. 279. 1f@ 

reverſion was held good for that reaſon; Young's caſe, 3 3. 

Cro. And if it were otherwiſe, it would be dangerous to 555. 

many grants: And before the caſe of Sir George Reynel, g | 

Rep. the law was taken otherwiſe, as in 30 Eliz. So he con- L. ante 49. per 

cluded pro tefendenite, and Judgment was given accordingly. Taten 


2 Cr. 42, 112. -" 1 
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* 


\Reyn;/ds's caſe 
denied tobe law. 
1 Cre. 887. 
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N an information upon ſeizure of Canaty- wines, fer nat 
paying cuſfom, not guilty was pleaded, and upon the 
trial a ſpecial veidift was found; vic. That eight and fifty 
fon of Canary-wines were laden on board at the Canaries, 

and there was ſo great a leakage in the voyage, that when 
they arrived here at Lee there was no more wine than 
the quantity of two an fifty ton. And the ſole queſtion was, 
whether or no twelve pounds per cent. which the act allows 
for leakage, ſhall be allowed for theſe 52 ton; the act di- 

re king 12 J. per cent to be allowed upon due entry made. 

Stevens Argued for the plaiotiff, that it ught not to be 
allowed : Vide the book of rates, Rule g. Fit, the duty of 
tonnage is due upon the importation, and the allowance for 
leakage is to be made then and not afterwards: Vide the 
' _  fenthelavſe in the book of rates. Secondly, there was no 
allowance for ſeakage till the long parliament, I mean no 
allowance by act of parliament, * ſuch allowances ay 
were made by particular order of king and couneil; as ap- 
Ss FEAT. in the reign, of Queen, Elizabeth, King James, and 
ing Charles the firſt. In the Sth year of King Famer, the 

king appointed a certain allowance to be made, "10 Fan 


_ the merchants were not ſatisfied. Whereupon in 10 
the rate of 12 J. per cent. was fettled by patent to be allowed 
upon due entries made: And afterwards, as I ſaid, it was 
ſetiled by act of parliament. But it was never meant, that 
it ſhould be in the power of the merchants, aftet their wines 
re come into port, to fill up the veſſels, and yet to be allo · 
| ed 12 J. per cent. for leakage: For then it were not proper- 


1 


ty leakage, but wine ſpilt at fea in the coming. 


. Dy 8 The entry is a due entry, if the true content be 


Reſp. I deny that, with reſpect to Leakage : For if the 
merchants muſt be allowed for it, then muſt the due entry be 
of more than perhaps is really come into port: as in this 
caſe. It due entry had been made, there ought eight and 
fiſty ton to have been entered ; viz. the quantity that was 
laden aboard. Unleſs a veſſel were ſo run out, that there 
were but ten or eleven ton left within; and then ſuch veſſel 
need not be entered; but elſe it muſt: And the e 
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Hill 75 5c 16 Car. II. in Scaccario; 


of the contents of the number of veſſels that were ſhipped, 

and in no other manner: See the book of rates. After the 
veſſels are filled up, there cannot be properly ſaid 40 be any 
leakage 3 and the a& muſt be expounded ſecundum ſubjeFam 
materiom. And this act mult be. expounded beneficially for 
advancing the king's revenue. Now 45 ſhillings is given to | 
the king revery ion, and 121. per cent. allowed out of the 
whole for leakage ; which muſt be underſtood of the num 

ber of tons that are when the ſhips arrive, leakage not reck- 
oned : There muſt be no conſideration of that in the 45 Shil- 
lings, becauſe it is allowed for in the 12 1. fer cent. He con- 
cluded for the plaintiff, N e 


 Techmere for the defendant. Firſt, The duty is to be paid 
upon unlading: See Waller and Hanger's gaſe, g Jac. con- 
cerning prizage, which though a duty payable io the crown 
by the common Jaw, there was pet a doubt, whether it 
could at all veſt till the unlading ? Eut the duty in our caſe 
is not a duty at common law. And in Swinnertor?s caſe, th 
king granted for years the cuſtoms of ſuch a port; a veſſe 
came into port, and before unlading the grantees term ex- 
pired, and another grant took place, and the queſtion was, 
whether of the two Thould have the cuſtom of that ſhip's 
cargo? That caſe was ended by compromiſe; bpt the bet- 
ter opinion was, that no duty became due tilf ynlaging. 
Secondly, The law favours merchants, for the encou- 
ragement of trade, and there is no reaſon why they ſhopld 
pay cuſtoms for nothing, which here the merchant would do, 
f he were c led to pay for fix ton more than is arrived, 
or for ſix ton ſpilt at ſea; See the book, to. 30-.cOperr ib 
piracy and loſs at ſea; yet is that but a declaration of the 
common law. Vide Pyer 43. 1 H. 8. cap. 14. & Pl. Com, 
Pogeſſa's, cafe ; loſt by tempeſt ; and the caſe of 31 Ed. 3. 
of goods, that periſh after they are come into harbour, that 
no cuſtom ſhall be paid for ben. 
Thirdly, tis a hard caſe if a true entry of all that is in the 
thip, fhail not be accounted a due entry: But that entry 
muſt be made of all that was ſhiped, though it be gone be: 
fore the veſſel arrives; in which caſe it would be a falſe en- 
try to enter it. So that according 10 this, a true entry ſhall 
not be a due entry; but a falſe entry ſhall. ' Nor is it materi- 
al what the Nee or contents of the veſſels are; nor 
whether a ton of wine be in one or two veſſels: Cuſlom is 
paid by the 299, and that is reckoned hy the quam, with 


be 
7 
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Hill. 15 & 16 Car. Il. in Scaccarioꝛ 
out reſpect 10 the veſſels. Sp he concluded for the defen- 
dant. 12 ; 9 p : FR 3 * e 3 
Hale Chief Baron. Cuſtom is due for goods imported, when. 


the ſhip begins to break bulk. And the 12 . fer cent. al- 
| Toad for leakage, is in lieu of five pounds per cent. allowed 


upon other commodities : And there is the more allowed 
upon liquors, becauſe they are ſubjeQ to more loſs at ſea 
by importation, than dry goods are. But I take it, that 
leakage is allowed in reſpe& of the hazard the wines run of 


being leſſened in quantity by running at ſea ; and thereſore _ 


that the original contents of the veſſels, when they were 
put on board, and full, is to be regarded. Adjornatur. 


Fd 


opinions. 


. Aſterwards in Michaelmas Term, the barons delivered their 
Baron Rainesford pro quer. He argued, That leakage is 


not allpwable tor theſe 52 tons filled up. Firſt, leakage be- 


comes due by conſent and mutual compact of king arid ſub- 
[58,46 #ppears by 8 & 10 Jac. which has been cited, be- 
1 55 which time no leakage was allowed. And by this con- 


tract it was to be allowed upon due entry made; which is 


not here. And this caſe may be compared to the 32 Hen. 8. 
of wills; where the king has a third part by agreement, as 
it were for the loſs of his wardſhip. But ceſſante cauſe ceſſat 
effetlus : As it an annuity be; granted pro conſilia impendende, 


. 2 * 
BY 8 


or to repair a oF. If the grantee retuſe to give advice, or 
the park be deſtroyed, the annuity ceaſes, 9 Ed. 4. 19. 
5 Ed: 4. 5. 41 Ed. 3. 6. 21 Ed. 3.7, And if it were allow- 
ed, the king would loſe his cuſtoms of ſix ton, Which will be 


* 
. ® » 


22 per cent. loſs to him. | 


* * . 


Object. It will be hard upon the merchant to Wee 
ton; the allowance of 12 1. per cent. will not be proportiona - 


ble to his loſs. 


Reſp. It is all that the at allows, and it ought ta content 


him. And though it be not a ſufficient recompence for Spa- 


niſn wines, it is a very large recompence for French wines: 


So that taking one with another, the recompence is valuable 


for both. Beſides the merchant is not to pay the duty till 


landing, by the Iſt and 10th rule; and in caſe of corrupt 
wines, or exportation, he pays no ſubſidy, which are great 


| benefits allowed him. Obj. The $th rule. Reſp. The duty 


of cuſtom ariſes and becomes due upon importation, but is not 
payable till landing: So that the filling up the leaky veſlels 
after the importation, makes this an undue-entry.; and th 
merchant thereby loſeth the allowance for leakage, which 
would elſe be made him. | E 
ET. > © _ Baron 
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Hill. eee Vl. in Seaccatio 361 
Baron Turner accordant. Wichout due entry no n | 
to be made for leakage by the act. There are here three 
things conſiderable: Firſt; Whether the entry be te be 
Y made according to the number and content of the veſſels, 
or according to the quantity of the wines contained in them? 
And | hold, that the entry ought to be according to the con- 
tent and number of the veſſels, and not according to the quan · 
ty of the wines contained therein: For that is the ſureſt way 
for the king to be anſwered his duty, the certainty of which 
cannot elſe be ſo well known. Secondly, Whether the en- 
try ought to be of what is imported, or of what is landed? 1 
take it, that the entry mult be of the wines imported: For 
the duty becomes due by the importation belore landing; 
though it ſhall not be paid, in caſe after importation, and be» 
fore landing, the ſhip. miſcarry through ſome accident or 
other, by the hand of God. 1 hirdly, I think the entry here 
is an undue entry, becauſe there are not ſo many veſſels en- 
tered as are imported, and that therefore n Wanne! is 10 de 
allowed. 
Baron Atkyns accordant. Cuſtom is ak to the king fie 
his proteQting merchants in their trade by ſca, Dyer 43. 
And it hecomes due by importation, and before landing, inſo- 
much that a pardon after importation, and —_—_ landing, 
vill not diſchare the duty; and ſo is Hanger's ca ſe, 9 Jac. p raw. 199. 
in caſe of prizage. This allowance of leakage is grounded upon 
acontraQt and agreement betwixt the king and the merchants, 
which ought to bind them; and it is only to be allowed 
when a due entry is made, which | is not here, 80 be con- 
cluded pro rege. 7 
Hale Chief Bron to the ſame purpoſe. Firſt, I will conſi- 
der of ſomee xceptions'to the intormation.: Full, That there 
is no latin word in the information for the ſpecies of the wine; I 
it is only ſaid guinguaginta quingue pi pas vini, Anglic? Canary. 
wine, without ſaying Hiſpanice. Yet I hold it to be well 
enough, for that is only a ſpecification of the wine, and the 
general being expreſſed in Latin is ſufficient; as in 24 Car. B. 
R. Ro. 431. the word ferrum, Anglice icon-bars : So the 1 Vent. 304. 
word flannum, Anglice pewter-diſhes, or platters, is ſufficient Frogs | 
without more: And yet there are Latin words by which theſe > 130 
things might de expreſſed. A ſecond exception is this; viz. 132. 3. 133. 4. 
it does not appear that the wine forfeited was ſeized, For J. » Cre. 99+: 
two and fifty tons were entered, and cuſtom paid for them 
and yet fix of them ſeized for non payment of cuſtom, 
Reſp. All the cuſtom is not paid, becauſe leakage is demand- 
ed, tobe allowed, which muſt not be here allowed; and then 
the caſe is no more than yy; VIZ, There is cuſtom due for 
0 an 


Hill. 13 & 16 Car, II. in Seaccario- 
an hundred pipes of wines, and there is onſy ſo much paid, 
as ninety. pipes comes to in that caſe ſome of the hundred 
pipes may without queſtion he ſeized for this forfetture.. + 
Now for the matter in law, there are three things here te 
be enquired into. Firſt, At what time cuſtom becomes due. 
Seconaly, According to what proportion it muſt be paid. 
Thicdly, In what caſe leakage is to be allowed? For the 
_ firſt ;; Cuſtom is not due till landing. For goods may be im- 
ported by ſireſs of weather, or for want of water or vials, 
and not hy way of merchandize; and if they are not import- 
ed as merchandize, no cuſtom is due; but if imported as 
merchandige, the act of tunnage and poundage ſeems 10 
make them liable to the duty upon the impertation: But this 
is cortected by other acts, and by the rules in the book of 
rates added to the act: And by the common law, cuſtoms 
ate not due upon the importation unleſs fame act by way of 
merchandize be done, as or bulk, ſelling part, &c. 
And this appears by the acts of 28 Ed. 3. c. 13. & 20 R. 2, 
cap. 4. And here though the act of tunnage and poundage 
makes it due upon the importation, yet the firſt rule in the 
book of rates correRs it, and makes it due upon the landing 
only, and not ſor more than is brought aſhore: With 
which Swinnerion's caſe agrees, that has been cited. And 
this is different from that of prizage: Which becomes due up- 
on breaking of bulk, as appears in Hanger's eaſe. And the 
. reaſon is, becauſe the acts of 28 Ed. 3 cap. 13. & 20 R. 2. 
cap. 4. do not extend to prizage, hut to cuſtoms only: fo 
that prizage remains as it was at common law, before the 
acts made. A ſecond thing to be conſidered, is, whether the 
duty be to be paid according to the content of the veſſel, or 
according to the quantity of wine that is really contained in 
the veſſel? Now if a hogſhead of wine were imported in a 
pipe, cuſtom ſhould be paid but for a hogſhead; for elſe it 
would be very unreaſonable. Vide 27 Ed. 3. cap. 8. and this 
may well enough be made to appear, either, by the king's 
gauger, or by the merchant's information at his peril. And 
concerning theſe, matters between the king, the merchant 
and the buyer, ſee the ads of 2) Ed. 3. c. 8. 18 Hen. 6. c. 
17. 1 R. 3. cap. 13. And there is no penalty impoſed for not 
filling the caſk, but for falſe meaſure there is; and therefore 
take it, that the duty is to be paid according to the true 
eſtimate of the quantity, and by no other rule. 8 


Thirdly, 
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_ Hill, 16 de 16 Car. II. in Seaccario! 
| + Phirdly; the third confideration in the caſe is, that of 
leakage; which we muſt confider three ways. Firſt, before 


landing. Secondly, after landing. And thirdly,” both be- 


fore and after, with reſpect to the loſs, that is ſuſtained by it. 
Upon what conſideration there was an afowance made for it, 


whether in reſpe& of the loſs ſuſtained, or of the cuſtom 


paid, or upon what other account, it was dubious, as alſoin 


what proportion it ſhould be allowed, till 8 & 10 Jacob. 1. 


which ſettles it by order of court at 121, per cent. upon due 
entry made. And that was as it were the medium agreed 
upon, between the king and the merchants ; Til the 1 
Car. 1. till which time allowance was made accordingly : 
And there had been two different entries made, as there were 
in this caſe ; viz. one by the maſter, and the other by the 
' merchant, the merchants entry would have been concluſive 
ſor the allowance for leakage. But now the word leaking is 
got into an act of parliament, and is an allowance made 
tothe merchant upon a due entry, made by him according 


to his contraft; Ang otherwiſe it is not to he allowed ; nor 
ought it here to be afſowed, becauſe the entry here is not 


according to the original contraQ, to which the act, which 


— 


now allows it, has reſpe& as to the 1 * cauſe of it: And 


as has been ſaid, Ceſſante cauſe ceſſat effeflus. And this I take 
to be the ſole ground and rea ſon, why that allowance is not 
to be made here; viz. becauſe he merchant has not in this 

caſe made an entry, according to the nature of his contraQ, 


Obje &. Since the act of parliament has taken place, no no- 


tice ought now.to be taken of that contract. Reſp. But yet 
the reaſon of this allowance may be enquired into; and that 
was the due Entygy of all wines imported. Object. It was al- 


lowed for the encouragement of merchants, Reſp, But with a 


retroſpect to the contract, and in conſideration of that. Ob- 


je &. It the allowance be not here made, the merchant's loſs 

will not be recompenced. | Reſp. It was not allowed in re- 
ſpe of the fr ee but alfo in reſpe& of the cuſtoms paid 
upon the importation, and of over paying the cuſtoms when 
the caſks were not full, And if the merchant will fill ap 


his caſks and fo. decreafe the cuſtoms, as he may, if he 2 


Pleaſe, then leakage ceaſeth. And though ſo much run out 
that he would not be recompenſed for his loſs in this caſe, ik 
he paid cuſtom for fifty eight ton, yet he would be recom- 


penſed according to contract, and if the recompenſe be ſhort 


as to one ſort of wines, it is full and over as to another, viz. 


for all French wines, So that conſideratis conſiderandig, 


the 


/ 


* * 


. Paſch. 16 Cat. II. in Scaccario- 


the merchant receives à ſatisfaction: He may fill up his 
gaſks after importation: but then he waves his allowance 
for the leakage: And ſhall pay the duty only for ſo many 
tons full meaſure. So he concluded for the king, and judge | 
ment was given accordingly, x4 70 e 


De Termino Paſch. Anno 16 Car. II. 
JJV . 
ing contr' Sir Edward Lake. 


(x) IN: prohibition upon an excommunication, for not an- 
V i Lev. 240. 1 ſwering upon oath to articles exhibited againſt him, and 
21 Send. 131. - fot not taking the oath of a church-warden, to preſent upon 
J Sid. 414. all the articles contained in a book thereunto annexed, 
7 amongſt which there were ſome that would oblige him tio 
1 Peat. 5. 262. accuſe himſelf: It was held per curiam, That a refuſal to 
F. N. B. 43. ©. give a copy of the libel is a good cauſe of prohibition : Or 
Ra m. 170. CI . | . . 
$4. 40z Where a libel is too general, as. for certain offences, Vid 
2 Cre. 371) F. N. B. and Collins and Hunt's caſe, Cro. firſt Rept. And 
2 Lev. 247-248. that ſuch recognizances and oaths as may be taken and ad- 
7 Fen. 339 miniſtered there, are anly in cauſis matrimonialibus & tefla- 


2 Vent. 42. | 4 Kn | 1 
Ray. 49. mentariis : But that the citation needs not contain the cauſe 


2 Inft. 657,558. of action, tho? the libel muſt. And that ſince the late Stat. 


4 ++ qe of 13 Car. 2. no man ought to have an oath' adminiſtered to 
238, 144. him 10 preſent pr accuſe himſelf, or to be ſworn to a book, 


that contains ſuch matter inter alia, And if a man be excom- 
municated for not anſwering to articles, that he ought nat 
to be put to anſwer to, that it is a good cauſe of prohibition. 
| And if he be not abſolved upon requeſt, without being oblig- 
2 J. % ed to take an oath de parends Mandatis Eccleſia, an attach- 
2 Lev. 24,249. ment lies; For that ſuch oath ought not to be tendered, but 
2 Je. 123. where the cauſe, upon which the party is cxcommunicated, 
is proper for the ſpiritual court, And that no man at this 
day ought to be ſworn upon articles exhibited againſt. 
himſelf... And that church-wardens ought to be ſworn 
to do what appertains to their office; and no more 
And if the eccleſiaſtical court proceed againſt them for mat- 
| tex not within their juriſdiddion, that an ation upon 10 
< | . cale 


- 


of 


| imparled ſpecially, ſaving to himfelt all advantages and ex- 


countant has a ſpecial privilege, by reaſon of his attendance Awe 316, 17. 


cern in his attendance, The ſame holds in caſe of an offi 


court of juriſdiction; but only claims his privilege. - Like- 
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cafe lies. And that upon a contempt to the citation remedy 
Jies in the ſpiritual court; and the like for contumelious 1 Vert. 1. 1 cx. 


words, if ſpoken in court, but not if the words were ſpoken 216. Er. 68, 
elſewhere. - Poſt 388. | | | | 


Clapham verſus Sir John Lenthall. 
N debt upon an eſcape after execntion, the defendant 2) 
appeared & defendit vim & infuriam quando, & c. And v. 1 Lev. 58 


ceptions, quoad billam prædiclam. And whether or no after 
ſuch an imparlance, he muſt be allowed his privilege, as mare 
ſhal of the king's bench, was now the queſtion. | _ 
lm this cafe it was held per curjan, that there are three 
ſorts of privilege in this court; firſt; as debtor, ' Secondly, © 
25 accountant, And thirdly, as officer, Againſt the firſt of 
theſe any man that has a ſpecial privilege in another court, 

as an officer of the court, or as an attorney, ſhall have his | 
privilege : Becauſe the privilege of a man as dehtor, is but ate 316, 163, 
a general privilege. But if an-accountant begin his ſuit 
here, no privilege elſewhere ſhall be allowed; becauſe an ac- 


. 


here to paſs his account: And the king has a particular con- 


cer of the court: If he commence a. ſuit here, no privi- 
lege in another court ſhall prevail againſt him: Becauſe his 
attendance here is requiſite, and his privilege here is at- 
tached firſt, by his commencing. his ſuit ; And herewith all 
the preſidents agree. Vide 9 Ed. 4. 53. fer cur. But if an 
accountant has finiſhed his account, and reduced it to a cer- 
tainty, ſo that. it is become a debt; he ſhall then have no 
other privilege, than a. general debtor has. So. a ſervant | 
to a miniſter or officer of court, has no privilege. againſt FVaugh, 153. 
a privileged perſon elſewhere. - The court held likewiſe, | 
that after ſych defence as aforeſaid, privilege may be allowed: 3 Lev. 343; 4. 
For it is not a full defence, nor does he go about to ouſte the ter bail put ia. 


wiſe after 1 imparlance ſalvis omnibus advantagits V. 1 Lev. $4 
Exce ptionil, a man ſhall have his privilege. But if the 
imparlance be ſpecial, quoad billam, breve ſeu. narrationem, 1 Lev. 54 
there it ſhall not be extended further; and after ſuch an impar- 

lance privilege is not allowable :, As appears 7 Hen. 6. 39. 

22 Hen. 6. 7. 9 Edw. 4. 53. And when da) is given before the 

25 „„ e count, 


4 


. 
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count, It is called dies dur: When after, it is called zu im: 


' parlance. But upon the defendant's prayer it was'adjournied 


54 3 
FJ. 1 Sid. 323. 
3 Lew. 150. 


1 Lev, 204. 


Ates 347. 
5 H. 7. 1. 


Hob. 284. 


Sir John Trever verſus. Roberts. 


N an action upon the caſe, upon a promiſe to pay ſuch a 
ſum of money, in coſideration that the plaintiff hag i- 
cenſed and permitted the defendant to enjoy ſoch lands; 4. 
ter verdi& for the plaintiff, it was moved in arreſt of judg- 
ment, that the licence and permiſſion here amount to à de- 
miſe ; and therefore an aflion of debt ought to have been 


3 Cr. 859. 242. brought, and not an action upon the caſe: As 5 Hen. 7. 1. 


3 Lev. 180. 
3 Lev. 2085. 


1 $i. 323. 


(4) 


% 


Cro. 2. Rep. 668. Cro. 3 Rep. 361, 786. 2. becauſe the 
plaintiff has not ſet forth his title to the land. | 

Hale Chief Baton; This licence and permiſſion does 
amount tp a leaſe, upon which an aQion upon the caſe does 
not lie without expreſs promiſe ; but uppn an expreſs pro- 
mife to pay rent, an aQien upon the caſe will well lie: And 
ſo it hath been adjudged, For it may be the promiſe was 
the ground of the leaſe and reſervation. And here we af 
after a verdict, which has found the promiſe. So that we 
are to preſume, there was an expreſs promiſe to pay ſp 
much money, in conſideration that the plaintiff would permit 
him to enjoy the land. Sed adjornatur. ad 


| The Attorney General verſus Richard Waring N 


the king's ſuit, the caſe was thus; viz. One Underwood 
was indebted to one Parker, the king's receiver in 1 Car. I. 
And for ſecurity, the ſaid Parker took an obligation of fx 


— a ſcire fac ias, upon 8 judgment upon a recognizance at 


hundred pounds in the king's name, (the debt being three 


hundred pounds) conditioned to pay 300 J. with intereſts to 
Parker, Afterwards the money not being paid, Underwoed's 
lands and goods were extended: And lands wege found to the 
value of ſix pound per annum for life, and g to the va- 
lue of two hundred ninety three pounds fifteen ſhillings and 
fixpence: Which were returned in a ſchedule. And after- 
wards by order of court, upon ſecurity given to abide the or- 
der of the court, concerning theſe goods they were to be 
veftered to Under wood: Afterwards Underwoed, _ = 
| | CIENCAL 


late king Charles the firſt, condi 


3 


Paſch. 16 Car. II. in Scaccario; 
defendant Waring and one Irm, became jointly and ſeve- 
rally bound in a recognizance of ſix hundted pounds to the 
tioned to abide the order of 
the court, as aforeſaid. And ſome time after, the order 
not being performed, this recognizance was put in ſuit in 


- the time of the late civil wars, and at laſt judgment was ob- 


tained upon it; and a writ of error brought, which deter- 


mined by nom ſuit after the act of oblivion : and then the act 
was pleaded to a fcire fatias upon the judgment; in which | 
ate excepted, Firſt, all recognizances, obligations and 


other ſecurities given of entered into, fince the five and 


_ twentieth of March, one thoufand fix hundred and forty, by 
any receiver, reve, bailiff, collectot or public accountant in 


the court of the Public Exchequer, and their ſureties and 
their accounts reſpectively. Secondly, there are excepted in 
another clauſe; any bonds taken in his late majeſties name, 


defore the month of May, one thouſand fix hundred forty 
and two, for ſecuring the proper debt of any ſervant, or re- 


eeiver of the revenue of his ſaid late majeſty, that hath not 


been paid to, or by order of the ſame lawful or pretended 
authority. And upon a demurret theſe three queſtions 


zroſe; Firſt, whether or no this recognizance, were an 


obligation within the intent of the fecond exception? Se- 


condly, whether the defendant here has time to plead? 
Thirdly, u hether he may plead it by attorney, as he does 
Hardres pro defendente. Firſt, ex vi termini, there is a 
great difference betwixt an obligation and a recognizance: 
one has the parties ſeal ſet to it, the other has not: and to 


the one non eff factum is a good plea, but not to the other. 


Secondly, the words of thisaQ, being an act of grace, muſt 


be taken extenſively and moſt beneficially for the ſubject: 
and fo the act itſelf ditects. And eonſequently, exceptians Aue 347. 


out of the act mult be taken ſtrictly, becauſe they reſtrain 


the favour of the lac. Hill. 11. Car. 1. Bell's caſe in B. 1 cr. 48. 


R. Cro. 1. Rep. the act of general pardon in 21 Jac. f. 
Excepts all offences in taking away, embezzling, ot pur- 


bining any the king's majeſty's goods, money, chattels, e. 


And yet it was adjudged that the ſelony in purleining them, 


Vans not excepted. Thirdly, the different ways of penning 1 Cr. 32. 
theſe two/exceptions ſhew us much; for in the (former rer . 149. 


cognizances are named, but not in the latter: 'whichiſhews 
that the makers of the law deſigned to except them in ene 


clauſe and not in the other. Yide'Cro. 1 Rep. 258. Priefs 
caſe.  Fourthly, here the recognizance was not entered 


Into to ſecure a debt owing to the receiver, but to perform 
| | | 0 
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Pesch. 16 Car. I. in Seacctrio? 


the order of the court, and to anſwer the value of the goody 


_ reſtored, that had been extended upon a former obligation; 


given to the king for the debt of his reciver, as aforeſaid. 


So that this recognizance is collateral to the original debt. 


And ſhall not be taken to be a ſecurity for the receivers 
debt, within the meaning of this exception, which muſt be 
taken ſlrily. As in Drywood's cafe, 5 Rep. 48. b: in the 
general patdon of 39 Eliz. the exception of all ſuits de- 
pending to be proſecuted, does not extend to a bill in the 


Star Chamber, where the plaintiff dies: though the Attor- 


ney General may proſecute aſter the plaintiffs death; be- 
cauſe the intention of the exception was; to be proſecuted 
by the party himſelf. Fifthly, here the recognizance is con- 
verted into a judgment, which being of a higher nature, the 
recognizance is now drowned ; 6 Rep. Dowaalgjscafe. Here 
the original obligation given to the king by Parker remains 


in force, notwithſtanding-that there has been execution ſued 


out upon it; for that there was but part of the debt levied; 
ſo that take the exception never ſo ſtrict, yet that will be 


within the benefit of it. In the 8 Rep. 138. b. Sir Francis 


Aue 301. 
6 Co, 79. b. 


judgment for the defendant. 


Barrington's caſe: An exception of wood for his uſe and 
occupation, does not extend to wood cut down and ſold by 
him; but to wood cut down for repairs, firing, &c. And 
in 7 Rep. 18. b. Cecill's caſe, remedy given by 33 Hen. 8, 
cap. 39. in debts due 10 the king upon obligation, does 
not extend to an obligation for performance of covenants. 
So here, there being a new debt created to the king, by 
judgment upon this recognizaneę, the recognizance is not 
within the exception. „ 

As to the Second point; I conceive the plea comes time 
enough. Firſt, becauſe it is an equitable plea, upon the ſta- 
tute of 33 Hen. 8. cap. 39. And this court is a court for the 


revenue, and a court of equity as well as of law. Vide 6 Co. 


Sir Edward Phitton's caſe, where an executor may eome in 


and have the benefit of a pardon without process. 


Secondly, becauſe no audita guerela lies againſt the king, 
and therefore the party has time afier judgment given. againſt 
him, to plead z as has been adjudged in-1t Hen. 7. 10. 8 


Hen. 8. Keilw. 187. 34 Hen. 6. 15. 35 Hen. 6. 1. 


Thirdly, the defendant may plead by attorney, becauſe 
here is a ſuit by ſcire facias; as in 35 Hen. 6. 1. And prayed 
Stephens pro quer. Firſt, an odligation and a recogni- 
Zance ate all one in ſubſtance: for a recognizance binds the 
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| Baſch. 16 Car. II. in Scaccatio 55 

» party, as well as an obligatien; and it was not the inteniion 

of the ad to bar juſt debts due to ſubjeQs, as appears by the 
exceptions: og? „ AE NY OA Da 3 SN 

Secondly, the defendant has no day to plead, for it is af- 

ter judgment, and a writ of error and nonſuit thereupon z 

and the act of pardon came out before the error was deter- 
mined. 8 Logs. HR . Ho RE 

| Thirdly, he cannot plead by attorney, for the defendant's 

warrant of attorney determines by the judgment; but the 5% 

plaintiff's does not *till execution, 35 Hen. 6. 1. And prayed 

judgment for the plaintif lil. 

' Aﬀerwards in Trinity Term it was argued again by Sir 

Robert Atkyns for the defendant ; and by Mr. Mountague, the 

queen's attorney for the plaiotiff. Ee LD 


371. 


Sir Robert Atlynt. The recognizance in this caſe is not 
an obligation within the exception, vid. Co. Lit. 172, that 
obligation is a word in its own nature of a large extent ; but , Z 172. 4 
it is commonly taken in the common law, for a bond con- 
taining a penalty, with condition for payment of money; 

that is, the ſtrict legal ſenſe of it, wiz. to be bound by a 
writing ſealed and delivered for the payment of anything, 
corn, money, or other things, Dyer 24, 25. And that is 
the common and vulgar acceptation of the word alſo ; and 
ſo it muſt here be underſtood. But a recognizance is acknow- 
ledged in court, and the parties ſeal is not affixed to it; as 
it is to a recognizance in the nature of 'a- ſtatute ſtaple. He 
cited Cto. 1 Rep. 444. Co. 3 Inft. 169. Mag. Chart. 678. 
that it is the ſeal of the party that makes the obligation. 
Secondly, in the firſt exception recognizances are men- 
tioned, and therefore ſhall not be taken to be within the ſe- 
cond, becauſe not expreſſed. And ſecurity tsken in the 
king's name, is not uſually taken by recognizapce; and - 
therefore ſhall not be intended to be within the exception, 
which muſt be conſtrued beneficially, for the ſubjeQ, as the 
a2 iſelf mut week 97; At 

Thirdly, if recognizances were within the exception, yet 
they would not extend to the recognizance in queſtion, be- 
cauſe it was not taken for the ſecurity of a proper debt; but 
1s taken collaterally: and the obligation given to the king 
before is within the exception, and therefore the recogni- 
Zance is not. )%%ͤ oo nt re RY n 

To the ſecond point; the plea here comes time enough, 
E the party has no other remedy, 11 Hen. 9. 20. 34 

en. ©. 3 8 „ 9 | 1 4 N F* 
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Odject. But he aught to plead in proper petſon. _ 


- \Reips He needs w04,z and the caſe cited is of a capiat fro 
fine, where the party can appear no otherwiſe; and conelud- 


5 „%%% $4 uV ᷑ coy. 15 e od 1 ated, 1 
Me. Montague pro usr. Firſt, a recognizance is an. obli- 
gation, though it be not a deed: For it has words obligato» 
ry, and that makes it e an obligation. And ſo it is 
called, An obligation recorded; 


ibidem; vide Telverton's Rep. Dobſon & KTey's caſe, 4 Rep. 


65. Cro. i Rep. 494. And as a fine is reputed a: feoffment 


upon record, ſo a recognizance is no more than an obligati- 
on recorded. | | 


| Secondly, it is within the exception, becauſe it ariſeth 


- out of the former ſecurity, and is grounded upon it; and 


where the principle is excepted, all incidents and corfequen- 


ces are excepted likewiſe: Vide 3 Rep. 47. and Litticton's 
- caſe there, Vide 6 Rep. Phitton's caſe, & Co. 12 Rep. 
Ford's caſe. „5 ü r 
Thirdly, for the third point, he held that he oug ht to 


have been in perſon, and cited 35 Hen. 6. 1. Pardon 1. 
Afterwards. the court delivered their opinions for the 


| plaintiff. Though an obligation be not a recognizance in 


Ante 185, 229. 
| 2 Lev. 121. 
1 Sid. 265. 


Ante 229. 


pleading, yet it may well be ſo within the meaning of an act 
of parliament. And in Sit Robert Tracey's caſe, a promiſe to 


become bound ia a thouſand pounds, may be petſormed by 
acknowledging a recognizaiice, or a ſtatute ; and here is the 


fame reaſon. And debt in aid is within this exception; and 


ſo is a debt aſſigned, as has lately been adjudged in Turnsr's 


caſe, which are more ſtrong. caſes than ours: For they are 


not debts owing to the king immediately; and here the ie · 


cognizance is grafted upon, and takes its rife fromthe former 


obligation, which is within the letter of the exception: And 
this reſembles in ſome fort a nomine pane, annexed to 2 
rent; which ſhall go to the heir, as the rent does. And the 
end and defi 34 this recognizance is to ſecure the debt 
owing to the king's receiver. And the words of the excep- 
tion are not for paying, but for ſecuring the proper debt of 
any ſervant or receiver, &c. Though per Hale Chief Baron, 


if the words had been for paying, the law would have been 


the fame. And this recognizance was acknowledged, to 
ſecure a debt owing to the receiver, and comes in hen © 
ir. But for the ſecond point, If this were a good plea, it 

an Os rt WR. comes 


| Mr. Dalton 116. Dyer 21. 4. 
the word recepiſſe is a word obligatery ; ſo the word debere, 
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comes in well enough without any continuance, which ſerves 
to no other purpoſe, but to ſhew that the judgment remains. 
in force unreverſed : Vide the ſtatute of 5 E. 2. c. 9. And 
he is regular enough in pleading it by attorney. A warrant 
of attorney for the defendant determines by judgment; but Ante 369, 35: 
a warrant of attorney for the plaintiff determines not till “. 6. 1. 
execution ſued, or a year after the judgment, becauſe then 
the plaintiff is put to his ſcire facias: But here it is in the na- 
ture of an original ſuit, and he is (as it were) a plaintiff, as 
apears by the form of pleading, in which he complains that 
he unjuſtly vexed: And judgment was given pro rege, niſi, 


— 


de Termino Sancti Michaelis, Anno, 16 
eee, IM] Car. II. Regis. * EY 


In Scaccario. 


4 
o 


The Attorney General and Hogſkins, venus Doctor 
V 5 5 


PON a bill in equity at the relation of the ſaid Hogs (61) 

ſtint, the caſe was this; viz. The defendant Guer- 

don was made maſter of the mint in the time of the keepers 

of the liberties of England; and Hogſtins was an officer there. 

And there were es indented betwixt the ſaid keepers and 

the defendant, concerning the mint; by which the defen- 

dant was obliged to pay the under-officers there, and was 

to have allowed him for his own ſallary, four hundred 

pounds a year, and other covenants there were on both 

ſides: And wages being due to Hogſkin's as an officer, the 

king was reſtored, and all public debts, duties, and ſecurities, 

due and given before, werte thereby veſted in him. Then 

comes the act of: oblivion and diſcharges all debts, duties, 

ſuits and demands, which the king can pardon ; except thoſe 

excepted in the act. To a bill preferred againſt Guerdon in 

this caſe for wages due to Hogſtin, the defendant n 
| 1 © | and 


= 


Paragr. 21. 
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r N * 
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and the ceurt eoneeiving @ doubt of the matter, ſaved the 
benefit of it te the defendafit at the hearing of the cauſe. 


And the cauſe coming to be heard, it was urged for the pla in- 
tiff, that theſe covenants are not-pardoned; becauſe the king 
has them only in truſt, and for the bene fit of ether perſons: 
And it: was net the intent of the ack, that the king ſhould 


patiion or diſeharge any thing, hut what he might lawfully 
Pardor ; for id poſſumms, quod jure pufſumus, ' As if before the 
uCt of pardon the king had granted over: an obligation, of 
other ee or iſſues forfeited, the grantee would not have 
$6 the benett of the graht by dhe pardon; for they could not 
lawfully be diſcharged by the king, being granted out ef 
eee . 
Secondly, Theſe covenants ate excepted by the exception 
which ſaves the accounts of perfons who rave received any of 
the rents and revenues of any lands or Hereditaments, of or 
belonging to, &c. The profit of the mint is an hereditament, 
being an anoient tebenüe of the crown, It is alſd excepted 
by the words recognizagces, bonds, and other ſecurities 
given of entered into by any receiver, reeve, bayliff, collec- 
tor, or other accountant in the court of public Exchequer, 
&c. As the defendant hne is hy vittse of the patent for 


bis office, granted to him by the keepers of the liberties, as 


aforeſaid, 5 - 
+: ToGhich the defendant's counſe] anſwered: Firſt, That 
theſe covenants were patdoned, becauſe they are now in the 


eye of the law made with the king, and it is in his power 


to diſcharge them; and tho! he has them only in truſt, and 


for the benefit of othera, yet that is not ſaved by the act. 


Secondly, The covenants. ore not ſaved by either of the ex» 
ecptions that have been urged 4 becaufſe the fitſt exception 


enten only to ondinary accountagts, for the revenues of his 


lands and tenements, &. not to thoſe that unn part 
cer of 


of his revenues, not being appeinted ſo to do, as 


receiver, Nor dees the other exception aſſrt this caſe, for 
it is to he wnderftood of ſuch accountants as are ſo upon re- 


cord, and ſo'chargeable, and muſt have their diſcharge here. 


But the defendant is not Tuch an accountant; for by his 
patent he is made Bocountable only before a particular per- 
fon, to be aſſigned to him, from whos: be is to have his 
difcharge, and not in the Exchequer 3 as the exception is to 
de intended. Aud this feemed to be the opinion ef the 


tosetg but the barons wiſhed the putties to agrees amongſi 
| therſclves. And the cauſe was-adzourried. t Th. 


At 


* 
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| At another day in the ſame term the coutt delivered bop 
wpinions, * That che bill dught tc be diſmiſſed; And ty 
points were made in the cafe : Pirſt, Wfether or not "hers 
be proper plaintiffs before the coutt; 1 ſuck as Are entitul- 
ed 10 relieved! 8 And they held in'the' ' trepative. ; becauſe 
Here- — covenants being veſted in the king as a oblic truſtee, 
no remedy hes againſt him, as there does fipbn an original 
covenant by the ki gu uponthe behalf, and f6r the uſe and be- 
noßt of another pero! And beeavſe the” temed Bere isnat 
reciprocal, there no #exforr hy the king ſhould. be re- 
lievec: But ypbnbulncorighttdl covenant by dhe kits, there 
relief lies upon ard againſt all that claim under himz 
becauſe it was originally in the king by his own gontract ; 
— n hell Six 90 se ebe, V. Cr, t. in ch: 
court. But in this caſe there was no contract made with or 2 
by the king. And therefore Ur x . not beiog chargegh 
bimfeif, ought not to ets 
Phe ſecond; pbiht bete or no this was via 
the a& of obli: 6b anch they held'i it "was. within the henet 
of the' act. Fa r Car Tre it 2005 Aa 12 
the King, yet h r le on this debt or cayep 
Ng" ie e's Jaw fol a h 0 thi and he arts of kr 
pardon are Fife F al ud c ompre ea affd wi | reach a ll dehta 
Fin to the k de hin "fro 1 not exceed. Ard ſg 
müſt be in al nerf ardons ; "2 and, here; it is ſtronger 
. the party, 1 imſelf is a part tp! it, Nqr is it 
within any of rhe h It is nof wit in the exception, 


whereby detainir bezelling, s C: 2 he gopds, money, Para-. 16. 
chattels, &c. oft Elate king, ade Ph TOYS Ke. ate ex: Fx vs 


cepted. For that clauſe extends 94h to ſuch goods as they Pot 443. 
were aQually poſſeſſed of and appertained to them, and not 

to ſuch as they might for the e cop? come to be bed to. 

And all eacendldn f, generally ſpeaking, are” not excepted ; Y 441. 
for then the exception would be ſo large _ comprehenſive, 
that but very little would be pardoned. For met EY 


Aas Ut 


and receiving of any pat of the revenge of gab 

| king, makes a man accountable to him; Bur fu aden 
were not univerſally intended to be ene cbndly 

is not within the exception of 'accountarit 8. = for 10 57 1 of 

lande, tanements, or herediraments. For „this acer 
nat of the revenue of any hereditament, but of | he pont 

or product oi the office or trade of the mint. Which though 

it may be ſtyled an kereditament in che crown; yet cannot 

reaſonably be ſuppoſed to be included within this exception. 

Wr It is not within the exception of bonds or ſecurities, 


2 given 
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are excepted out of the 
ties are pardoned. . 


Seymor 


Ain? 


hy : | ey S: ; 
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given by any receiver or other accountant in the Exchequer, 
though the defendant in this, cauſe gave ſecutity; becaufe 
the matter here does not lye properly in account, but in:eo- 


venant, and ſo collateral to the contradt. And the accounts 
meant in this exception, are ſuch; as ate ordinaty and com- 
mon, and a ell known in the court, & c. and not ſuch us ariſe 
N means, as this does. And tſſe deſendant catmot be 
charged or diſcharged by the court; but by the direction of 
his patent muſt be accountable to particular perſons, who 
have power to give him a diſcharge ; and theretote this caſe 
is not within that exception. And coneluded pro: defendente. 


5 # þ. $ , . FP f 


7 15 | ; by EY 10 3% nh ms MASI aA 4-965 
The Attor ney General, verſus. Holt and Othods.-. 
CWC 


N a feire-faciar againſt them upon a recognizance,as 
ſureties io the commiſſioners and, fetmors of exciſe, 
for the arrears of exciſe before the act of. oblivion : Which 
pardoned all theſe recognizances, but Which were afterwards 
revived by another act, whereby farmers and all their, ſure- 
ties were made liable to the duty ofexciſe. It was objeQed; 
That a farmer is not *chargeable with the duty that was 
farmed to him, but with the rent only ; and therefore is not 
within the ac. But tota turia © contra, for they are expreſl- 
ed by name. But the commiſſioners and ſub-commiſſioners 
are not comprehended, becauſe they ate not named: But 
their ſureties and themſelves are liable for the duty itſelf, and 
act of indemnity, although their ſures 


21 89 * Lg = alba 
and his Wife, verſus Northwortly. - - 
: E257 


N a ſpecial action upon the caſe, directed upon — 
Þ in the Exchequer- chamber, the iſſue was, Whether. a will 
of lands made by Sir Henry Killigrew, deceaſed, were revok - 
ed, or not? And the jury ſound the matter ſpecially; viz: 
they found that he made a later will in writing; but they ſay, 
That they do not find that he deviſed any lands thereby. 
1 whether or no this later will thus ſound; ſhall amount 
to be a reyocatian of the former will, was the ſole queſ- 
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Sir Robert Athyns pro querente; that it is à revocation. 
Objed. A revocation muſt be expounded according to the 
fubje& matter. If a later will cannot conſiſt with a will 
formerly made, it will be a revocation of it; but otherwiſe 


Reſp, The finding of the jury, That they do not find that 
any lands were deviſed by the later will, is a void finding; 
for it is negative, and therefore ſuperfluous. . Fide iſt Rep. 


Porter's caſe, of a clauſe in the ſtatute of 5 Ed. 6. of offices. 


And that the making of a later will is ip/o' facto a revocation 
of the former, is without diſpute ;* Vide Perk. 42. Plo. Com. 


375 


$4. 4 Rep. Ferſe & (Hemblinge's cafe. Now the court 4 Ce. 60. b 


all preſume, that lands were deviſed by this later will, 
becauſe it was in writing ; and then if it be not a revocation 
of the former, it will be void, as being to no purpoſe,.nor of 


any effect; and if it be not a revocation of the former will, 
then it is not a will, but a codicil: And no man can be ſaid 
to leave behind him two wills. But one will, and one or 


more codicils is pioper; becauſe a codicil - does not take 
away all the effect of the will. But here the jury find ex- 
preſsly, that he made a ſubſequent will; and conſequently 
the former was revoked, Vide 4 Rep. 61. And it ought 
the rather ta be held a revocation in this caſe, becauſe elfe 


the heir at law will be diſinherited, whom the law has al- Fagb. 268. 


ways a favourable regard to: And a revocation of a will may 
be by word of mouth, 2 Cro. 49, 115. 1 Cro. 51. 3 Cro. 
781. But here it is in writing, which is a ſtronger caſe. So 
he concluded pro queen. a 


Mr. Finch Solicitor General fro defendente. The jury have 
found, that they do not find that any lands were deviſed b 


the later will, and therefore being matter of fact, it ſhall note 
be preſumed by the court : Hob. Rep. is a more 
forcible caſe than ours; for there a fine was found, but no 


proclamations, and per cur. it ſhall not be intended that there 


were any; hut it ſhall be taken as a fine at common law 
only, which makes a diſcontinuance, but not as a fine upon 


the ſtatute, which is a bar, & c. And if in that caſe the jury 
had found, that they did not find that there were any procla- 
mations, this would have made the verdi& never a whit the 
worſe ; for it would but have been a fuller explanation of their 
mind; and ſoit is here, And it is without queſtion, nor 2 


point to be argued ; but that a later will is no revocation of 


a former will, unleſs it be contrary to it, and inconſiſtent with 
it & dc eadem re. And if to the making of a good . 
| 3 teltator 


K N 2 * 9 * n 1 > * A r * Ce p . 
a * 8 © * * " 3 n R R * 8 A n ok 
9 ö 999 T 7 2 £ : * a p 9 9 * N 72 2 2 * ! q * oy 2 j 
, : \ * 


n_ - | Mich. 16' Car: II. in Saccatic7” 


1 Cro.%8. teſtator muſt have annum teflandi, then to mike 2 od 
| revocation. of a; will, there muſt be aninws-revedad:; q And” 
the word, te/iartentur is not a 4orabuitah wrtis, to make it . 
conſiſtent with the former, becauſe i is x will: For there is 
= no doubt, but that a man may have divers wills, of goo: | 
= . and ot lands ; by which he may diſpdſe uf one part to one, 
13 and of another part to another: For theſe are of ſeveral things, 
and the one will not in ſuch caſe be @ revocation of the 
other, vide 1 Cre. 293. And the civiliaris, who are very nice 
| in wills, yer du not hold u later will to be a revocation bf 4 
1 Cre. 51. former, if they may; ſtand together, witt Seuinburne 1, tf bids 
4 1 Cro. 24, & 49. a Caſe to the fame. purpaſe with th; 
and concluded pro. defetdente, * icy. ee 
In Faſter Term, 19 Car. a. the court delivered their opini- 
ons in this caſe, viz, That they were not ſatisfied the ſecond 
will did revoke the former; becauſe it is not found that any 
lands were deviſed by the ſecond will; ſo that it may be; or 
it may not be conſiſtent with the former; and where the 
matter ſtands ind; fferenter, the court will not ſuppoſe a revos - 
cation of a former will ſolemnly made. But Hale Chief Baron 
held, That a ſecond ſuhſtantive independent will, though it 
do not by expreſs words import a revocation of a former 
will, nor paſſes any land, will yet amount in conſtruction of 
law to a revocation : But here it being in doubt whether this 
were fo or not, he held there was not ſufficient matter found 
for the court to conſtrue it to be a revocation : For it ma 
be, for ought appears to the contrary, that the ſecond wi 
in this caſe was a confirmation of the former, FR | 


1 8 
William Howard, Eſquire, werfus Sir John Lenthall, 
ff Y 


(4) HE. caſe was this, vis. feveral 4th. cp. iſſurd out of 
| this court, with ſeveral pains, amounting in the whoſe 
to 900 l. to have here the body of one Morgun Baronet, Kirks 
and Mele; but no return was made of them: And there> 
upon Sir Wilkan Howrdobrained a ptivy feal of the king fot 
theſe pains, by the name of all fines, amerciaments, and ſums, 
for not having the bodies of the faid Morgan Burunet, Kirke and 
Aſole, in this court, and proceſs here iſſued to brifg them in; 
and now upon examining the matter, and hearipg of both 
des, it appears that the ſaid Sir John Lent hall could not * 
| EIN. their 


—_ 
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their bodies here, betauſe the writs came to him tarde, Wiz. , , 
but only the night before, fb that he had not time to prepare _— 3. 
returns of them, and that there was no colluſion in the caſe 1 Cr. 448, & 
betwixt him and the priſoners, nor that he had any promiſe, * 

ree ment, or other ſecurity from any of them, to ſa ve them 
harmleſs, for not returning the writs, and having their bor 
dies here. And per cur. this is not like a fine or loſs of iſ- 
ſues, or any mul ſet by order or judgment of court ; but is 
only a pain iuſerted into the writ, which is conditional, And 

therefore proceſs of extent ſhall not iſſue thereon, but a ſcire | 
faciar only, to which the may plead : as upon a recog . 
nizance for the good behaviour; and theſe | pains do not 
pals by the words fines and amerciaments; and it is in the 
power of the court to mitigate them; and they are bke the 

ains inſerted into ſubpœna's and injunctions, which are not 
Lead, but in terrorem only. But whereas Morgan was ſtiled 
haronet in the writ of Habeas Corpus, and in the Privy Seal, 

Miles only, the court gave no heed to that variance. 2 gan, a IK 
| | | | Saale, 398. 


The Attorney General verſus Reſhy & Al Sure- 
ties for the Duty of Exciſe, and the Perform- 


ance of Covenants, &c. 


TO ſeire facias againſt them they pleaded the aQ of 
oblivion, 12 Car. cap. 11, and the Attorney-General S ) 

Teplied, to make them liable by virtue of the new act of 13 

Car. 2. cap. 13. and afligned a breach, to which the de- 

ſendants demurred. And held per curiam, that a breach was 

not requiſite to be alleged, becauſe admitted by the deſend- 

ant's plea of the act of general pardon : by which the plain- 

tiff was prevented to allege a breach. As in Jeiverton's 78. 3 

Where the condition of a bond is to perform covenants in a; . „ 

leaſe, and to pay rent; if in an action of debt upon this 3 . 34%. wad 

bond; the defendant pleads performance uf all the covenants, ' Sid. 290. 

and an eviQion of the lands leaſed by a title prior to the? 23 

leaſe before the rent became due; here the plaintiff needs: 3 

not reply and ſay, that the rem was in arrear ſuch a day, #5. 158. 

becauſe that is implied and admitted by the defendant's * Le. 55+ 

plea; ſo here. And this is not-like to the caſe of debt up- N 

on a bond to petſorm an award, where the defendant 

pleats tutlum fecerunt arbitrium, and the plaintiff in bis 7:0. 152, 151. 

replication fets forth an award; for there he muft allege 23 : 

a breach, becauſe it is not admitted by the defendarit's 825 
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lt was then obje cted, that by the ſtat; of Mag. Cart. « 
8; The fureties are not liable, if the principal be . 


| ble, and that it does not appear here but that the Fa ati 4 
gare. To which it was anſwered and reſolved by the court, 


that the ſaid att does not extend, nor was ever taken to ex- 
tend to ſureties in a bond or recagniaance if they may be 


10 called, being bound themſelves equally with the principal; 


as fureries to perform covenants and | agreements. are in like 


manner: But to pledges and ma nucaptors only, who by ex- 


ſs words are not reſponſible unleſs their prine ipals become 
1nſolvent, and ſo are conditional debtors only: And ſo. the 
act has always been conſtrued, and the words themſelves im- 
ply as much. And upon thi you e Was . | 


u e them nf, _ 


Rogers werſs Hamkeſwort and Norwood, | Exe 
| eutors of, K. | 


N a bill in equity to, have a "La delivered vp, FLY du 
charged in the te ſtator's life time; the caſe was, that 
the obligee being ſequeſtered, the committee of ſequeſtrati- 
ons compelled the obligor to pay the principal money being 


'20]. to them, except 30 ſhillings which was ſuſpended for 


the uſe of the ſtate, and upon this they diſcharged the obli- 
gor againſt the obligee. And the court held clearly that the 


debt due upon this obligation, was pardoned by the act of 


oblivion ; But that there ſhould be no coſts in the caſe, for 


that this bill was in the nature of a plea at common law, 
and by. way of exoneration and diſcharge, and therefore the 
-defengants here ſhall pay no coſts, no more than if they had 


been —__ at law, and had been dae or e, 
N 


Dawſon verſus Fowle. 


a orohibition to the arches, Ps 3 was: a libel 
grounded upon an election of church-wardens in 8. Mich. 
_ acl's-pariſh in Crooked lane, contrary to cuſtom, by a ſele& 


"as. choſen by the biſhop of London, and without the paii- 
- -- ſhioners, doctor Waller argued for the defendant, that it 


was a void cuſtom, for this election is according to the ec- 


cle ſiaſtical law received here before the canors in 1603. and 
1s according to common right: And therefore no ground fora 


pro- 
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prohibition ; as appeared by Baily and Boothby's caſe, Hob: 

Rep. 69. in caſe of a ſeat in the body of the church, which 

it belongs of common right to the biſhop to appoint.” And 

as it belongs to the common · lav to enquire by jury, ſo it 

does to the eccleſiaſtical law to enquire by church-wardens, 

and therefore it is reaſonable, that the election of them ſhould 

be according to the eccleſiaſtical law, ſince it is that la | 

that makes uſe of them in their proceedings. Andif it be 

otherwiſe, there will be an end of all viſitations; ſor the end 

of viſitations, is only to enquire by church- wardens: And ASC 

if the cuſtom here inſiſted on be againſt law, there is as good 

cauſe to ſtay the - prohibition, as there would be ro 

grant a conſultation, 5 Rep. Jeffries caſe. And there ought s cu. 66. & 

to be ſome. prejudice or advantage in particular difcloſed in 

this caſe, for elſe the pretended uſage contrary to common 

night, will not obtain the authority of a legal cuſtom, And 

there is no preſident to the contrary. 

Hale Chief Baron. There are at leaſt thirty preſidents to 

the contrary, And for reaſons, firſt, church -wardens are 

lay incorporations ;' And to many purpoſes they are temporal ue 49. 

miniſters and efficers; as appears by many aQts of parlia- 36, 37, 3% & 

ment, 43 Eliz. concerning the ps and maimed ſoldiers, ** 

&c. Secondly, The claim here is by cuſtom, which is deter- Raym. 497. 

minable at common-law only: So in caſe of the election of 25 c. 

a pariſh clerk by cuſtom. Qf common right, every pariſn ? 1 | 
ought to chuſe their-own church-wardens; But becauſe the ; 

manner of election varies and is uncertain, a cuſtom may be | 

alledged: And iſſue may be taken whether a ſpecial _ | \ 

ſelect veſtry, or the whole pariſh ought to chuſe their church- 3 

wardens; and that would be a proper iſſue. Et adjannatur 

guuſque ; and proceedings in the arches to ſtay in the mean 

cime, oe e * 


1 . 
k 


| Kiillingham verfus Scott. 


'F' N a prohibition to the arches upon a libel for defamatory (8) 
words, exhibited againſt the plaintiff, who was of Lon- F. R. 9x. 
on dioceſs, and not within any of the thirteen pariſhes, J/" 
which are exempt from the juriſdiction of the hiſhop of Lon- TRI 
don, and ſubject to the Archbiſhop of Canterbury as ordina- | 
Ty: The prohibition being grounded upon the Stat. of 23 1 cg. Cre, © 
Hen. 8. cap, g. againſt ſuing men out ot their dioceſs. Dr, 321. 
Walker pro defendente. The ſuit is well commenced, there, 
nor is it contrary to the meaning and intention of the a2. 
as. | Fo e 


| | 
| 

| 

| 

| 
1 


dioceſſes, and ſo put to more charge than they would a ; 


— 


Mick16 Car. II. 30 . cen 


which vas made to t men's being cited into for, 


wiſe be: But here the court is held within the 


 Lateb. 180. 


3 Lev. 226. 
Hob, 186. 


10e 339. 


ahough not within the juriſdiction oſ the dioceſe of on; 
and cherefore the party is at no prejutice;; For he may "ol 
ſort at the fame charge, cafe and expente tb either court, 
Alſo by virtue of the act of 23 Hen, 8. where the biſhop of 
the dioceſs gives leave, 4 perfon may be vited eiſe chere: 
And the Biſhop of London by a frequeat and conſtant ufage, 


has given a general licetice in this cafe: And ſo it was held 


in Hill. Term. g cob. 1. B. R. in Gebbetr's caſe. ObjeR, 
Porter and Rocſheſber's caſe, was adjudged to the 'comrary, 
Reſp. Ihe reaſon given were i is conttary to law. Mr. Man- 


8 ty proguer, He only inſiſted upon fore precedents, ' which 


1 Cs 97. 


* Kaym 91, 92. 


V. a Cre. 341. 


(9) 


he cited, A Jane's. caſe, und Porter and Roel 


Hale Chief Baron, The prerogative court is not refirain- 
ed. For it is excepted vat of the act of parliament : But 
the court of Arches is not extepted. And Dr. James's caſt 
ts expreſs in the point: Hob. ry. And if the ſuit be well be- 
gun there, yet it cannot be pleaded here before the prohibi-. 
tion granted but afterwards; as in Lateh, 180. Er ahorn, 
and 606k e 9925 ens Ry in the nean 1 


Sri 4 


Grant whe Hedding and Ball „ 


1* 2 vn in equfty for the tithes of a nurſery ſold ; upon 
hearing bf the cauſe, divers doubts and queſtions were 


made; As, 


Fick, whether tithes Would be paid, if they yielded no 
other fruit 2 | 

Secondly, whether dikes ſhould be pad for thoſe trees, 
that yield fruit, which pay tithes? ? 

Thirdly, If ſome yield fruit and others not, whether or no 
thoſe that yield fruit, privilege and exempt the e 
yield none, when they are all ſold together ? 

' Foutthly, whether tithes ſhall be paid for them, when they 
ure fold and tranſplanted within the ſame pariſh? _ 

Fiſthly, whether the vendor or the wy ſhall pay the 


Tithes ? * 24 


Ho. 219. 


In this taſe were cited, 1 Cro. 2 Cro.. 4; 

0. Mag. Tarts and Dr: ad Bind. 

And the court was of opinion, that if the owner {els 
hem | and toon them * himſelf, he ſhall pay the 2 5 
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bot if be fell them particularly to another, the bende halt» 


4 i. 4 : N 2 2» 
5 pay the tithes. As if eaſe vf kithes of born; u enn be 
1 {old ſtanding, tije vebdee hal pay the tithes but if he Tell 
i it after Rverance, "the vendor nivit. At ain Tre 
© But afterwards tithes were deere in-ull-ſuchicaſts, 5319 

; e ee Je WY BRED OTE RD PO DAY WM 41006 T3 22 0D 
: en e g ee ee, en er e 2 51 1 
WH fit William Iagolſby Baronet, Plaittiff, and Robert 


? Wirell and Jobs Ullethorn, Defendants. 


1 
4 „ 


N trbyer and conyerſivn for a lamb and a theaf of wheat, (10) 
upon net-guiky pleaded; a. ſpecial: verdi@t was found en 


£ 


this effect; viz. That the abbey of Fountain had been tine 
| out bf mind 6f the. order of Cefteaux, which order was 


exempted for payment of tithes for their lands, guat proprics 
munibus excolerent. That before the Council of Lateran, this 
abbey was ſeized bf the tertitory and grange of Henning ford 
within the prebend of Seeley, and the pariſh of Rippen? 
that betwizt the years 1216 & 1261, there was a compoſi- 
tion between the abhot and convert, and the prebend of the. 
faid ptebendary undet their common ſeatt, that the abbet 
and convent ſhould for ever be free from the payment of any 
tithes of their lands Which they tilled at their own charge in 
Hemitinfard and belonging to their grange of Gu/garh, within 
the territory of Win 5 And Dom. 1215. And that they ; 
ſhould pay tithes for all other lands, there and elſewhere, 
out of the ſaid grange of Hemminzford, and that the faid ad- 
bot and convent ſhould pay annually to the faid prebend ans 
his ſucceſlors the ſum of five'marks, by equal portions, the 
ode mMviety to be paid at Faſter, and the dther moiety at 
Michaelmas: they further find, that upon the tath' of Nus 
| vember, Ane Dim, f 359, there was another compoſitiba 
made betwixt them under the ſeal of the 'convent and the 
| 8 reciting the former compoſition (but they do not 
5 ind that it was confirmed by the patron and ordinary) ang 
dy this latter compoſition, the prebend and his ſacceſfors für 
all time to come were to have their election yearly, either to 
receive tithes in - Kind of corn and rein urifieg within the 
places aforeſaid, as well of lands in the hands of the abbott 
and convent, as in the hands and manurance of their ter 
nants, or elſe to receive five marks to be paid by the fuid 
abbot and conyent in lieu thereof, ſo as ſuch election were 
| notified to the abbot, or to any of the monks reſident within, 
five miles of the abbey, or to the porter of the abbey, upon 
A | ED 


Ante tor, 176 
. | 


— 


18 Mich. 16 Car. II. in . 
| of before the feaſt of St Tomas the martyr, in the preſence * 
of a -proQtor.or, of two goad men; and for thoſe years in. 
which the prebend ſhould chuſe to receiye-tithes, the five 
marks ſhould not be paid, & confr2. And that when. no 
election was made, the prebend and his ſucceſſors ſhould he 
contented with the ſaid five marks, ſaving the right of the 
tithes of lamb and wool, which was to be paid as formerly ; 
then they find that the poſſeſſions, of the-abbey came to; the. 
. crown by 31 Hen. 8. and that at the time of the trover, &. 
13 ' the defendants were proprietors of the lands in Henming ford, 
24nd that the plaintiff was ſeized in fee of the prebend, and 
that à lamb and ſheaf were then renovant upon the lands 
7 and whether or no tithes in kind ſhould be for theſe lands, 
„ nnn n ᷑ ũ npdtgn Bah Foe wt od 
Sir Francis Goodrick pro guer. Firſt, he conſidered that 
tis laſt compoſition was good, though not confirmed, be - 
cCnauſe it was for the melioration of the church, and gave 
them a benefit, which they had not by the firſt. _ And the 
rule is, that a parſon, prebend or other ſole eccleſiaſtical 
5 corporation, puteft meliorare, fed nen pejorare' conditionem & = 
1 rf. 341. flatum ecciefiz. Vid. Bro, cor porat, 68. 2 Inſtit. 343. 2 Cro. 
* 302.% 4 52. And 1f-a confirmation in this caſe were requiſite and 
5 neceſſary, it ſhall be intended that there was one. Ex dius 
tdturnitate temporis omnia præ ſumuntur ſolemni ter efſe afla. 
27. 255, 286. Secondly, he conſidered, whether this privilege to be 
diſchatged of tithes, be ſuch a perſonal privilege, as that 
it cannot be releaſed ? and he conceived it might be releaſed 
and waved; for that quililet pateſt renunciare juri pro ſe intro- 
duo. 2 Inſt. 252. Dyer 249. Dr. Caodman's caſe, Alſo 
here the corporation being extinA, the privilege is gone, 
and the tithes are revived, as Bro. Corp. 78. Goldſ. Rep. 4. 
Hob. 40, 42, 44. Andrew) and Ciyper's caſe, 3 Cro. 67% 
2 Inſt. 491; 2: Leon. 71. But the king's farmer ſhall enjoy. 
the privilege, becauſe it does not conſiſt with N I dige 
nity to occupy lands himſelf ; Vid. Popham's Rep. 158. 
' Otfea. The biſhop of MWinchefler's caſe, 2 Wop. ant 
Englefield's cale, 7 Rep. concerning perſonal privileges not 
, POLE IT ah „„ 
| Reſp. An appropriation cannat, be granted over, and yet 
28. Ei. 46. b. a. it may be diſappropriated by a preſentation ; 2 Ed. 3.8. N. 
. 166. 5c. B. 35. Hub. Rep. 152, 3 Cro. 176, and ſo he concluded ſot 
N 18 the plaintiff. e Wat dy ans 2 (( TTY 
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C Firſt; The firſt compoſition here ix well 
rooted and ſettled; and is in the nature of an exchange; as 
appears 2 Rep. 45: 2 Inſt. 490. Hob. Rep. 42. ' Secondly; 
It ſeems. not to be deſtroyed by the ſec nd. For the fe- 
cond is, only by way: of collateral-agreemeit and ſounds in 
covenant: There are no words in it of grant or releaſe. And 
it cannot here be deemed an. elegible inhetitance, becauſe it 
does not paſs from both parties. And by a releaſe of ſive marks, 
the whole would be diſcharged; ſo that it is not reciprocal; 
44 Ed. 3. 5. Alſo the corporation being diſſolved, the ſe- 
rond compoſition falls of itſelf. ' And it ſnalſ not be preſyum- 
ed, that this compoſition was confirmed, unleſs it be ſhewn, 
becauſe the former, which is more ancient, was confirmed: 
ii 5 ISDN 


So he concl ic uded for the defendanrt. 
7171 + Ui 12 „Anti lage Ad: FA . Een 91 
Hale Chief Baron. By the firſt eompoſition the abbot only 
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is diſcharged, uamdid propriis manibus, & c. but by the latter 32 


the abbot and his tenants are diſchatged of tithes of corn 
and hay :only3-ſo-that there is a great difference betwixt 
theſe two comp ſitions. But he conceived,” Firſt, That the 
firſt compoſition was good, although the abbot were diſcharg- 
ed by his order, uamdin, & c. Secondly, that the abbot 
may well renounce the benefit of his privilege. Thirdly, 
That there may well be a relinquiſhment of the former com- 
poſition, and that it may be releaſed or diſcharged. But the 
doubt in this caſe is, whether or no the ſecond compotition 
be good in law without a confirmation, and an annual elec- 
tion, according to the compoſition, and who muſt make 
this election, and how, now that the prebend is diſſolved, 
and by whom, and to whom the notice muſt be given. There 


was one Sout wels caſe, in 44 Eliz. Where an abbot ha 


certain-quantity of wood, to be taken yearly in ſuch a wood, 


or elſe a certain ſum of money yearly at his eled ion: And os 1 


it was held in that caſe, that the election was transferred to 
the king, by the ſtatute of diſſolution of monaſteries: And 


that it ſhould go along with the land to the king's patentee. 
But here this prebend came to the king by the ſtat. of 1 Ed. 
6. of chantries, &c. and whether the election in this caſe re- 
mains or not, may be a queſtion. 4. „! go EEE * en 
Aſterwards in Trin. Term anno 17 Car. 2. It was argued 
again by ſerjeant Hardres, for the plaintiff”, - © 
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liſted an by tha d 


ndant, vis. Mhether r 00 Ahit Privilege - 
of the gbby, 3p * from pay ment of tithes, may de 
waved of not F. I ſhall not dwell wponthet, far Its ke it to he 
very clear, that it may be waveds Firſl, Beganſe, it way hut 
B particular indulgence granted ta the grdes af ciſtgrtiang, 


and for thejt benefit; and advantage, 9nd'thereloretit * be 


waned hy them, in like manner, 45 qu exemp4i9n; from ſery- 
ing upon jut ies, c. may be waved at one times, and te ſum- 
ed at another ; as is vy ſual and frequent 
-. $ecapely, It is a tule in law that Whatever is reg ted may 


by ſome means or ohen be diſſeluod and extioghiihgds; tha“ 
oma thiogs cannot be grantad ovef: As in Lamtait à cs 


10 Rep. a poſſibility of a term, though :not.granable.aver, 
yet may be releaſed to the tenant in poſſeſſion, Hob. Rep, 
$07, 1an-/ appropriations: o though net grants ble; over, yet 
may become diſapꝑroptiata by. a. preſentment. N. B. 36. 
8 Hen. 7. 12. 21, Ed. 4. 59. b., A cerndy ingertain ina 


abby, though: not gtagtable over by the, founder, 354 may 


Ce. Tit. 329. a, 
2341. 3. 
Aste 209. 1 Cre. 
94. 6. & guet, 


be releaſed and extinguiſhed by him. SD hefe. 
But the ſecond and more difficult point is this ; nig. Wha 
tber this ſecond campoſition b gogd rn, becauſe not gon, 
firmed by the petron and ordinary. And I gonceine that it 
ia good notwithſianding, as our caſe.is, and that for theſe 


tea ſons: SY TEC63-140 HE COTRT OT 8 VAI THIS $f; (14 
P Fisſt, The ſecand, compoſition: is whally for, the beneſu of 
the preband and his ſuccelſors,. and is an enlargement of the 
former, becauſe by this ſecond compoſition, he es an eleGir 
on, to take either his five marks or bis tithes. in kind, whe» 


ther he will; wheress by the felt compoſuign, be is: tied 


up to his five. marks : And in ſuch ęaſes, ſueceſfors gre bound 
though, without confiemation, 44 Ed. 3. at, aa. in Oadauias 
Lumbard's caſe, tenant in tail; charged the land witha tem 
cbarge, for a releaſe. of the right of a ranger 3 and held that 
this ſhall bind the iſſue io tail not withſtanding the oat. :of 
Waäſten. g. 48 Ed. 3. 11. b. the like of a tegovery in value by 
the tenant in tail; becauſe the iſſue is at noloſe by it. Perk; 
17. Tenant is wil may determine his als Ctiop, 28 to ſo many 
acres or a rent charge, and the iſſue ſnall he hound by it. 


So here: No loſs, but a profit accrues to the ſucceeding 


probend s and it is a dule in law, Co. Lit. 103. b. 841. 4. 
Mag. Cart. 3. a. that a parſon without hie patron and ondis · 
ary may meliorare ſtatum ecc leſia ſue. And ſo in our caſe. 


29 2 O 8 N g | Secondly, 


* 


7 


; Secondly; the ſecond "compoſition; was made only for d 
hurther explanation of the former, and by way of ſuperone- 
ration; and is a ſureharge upon the abbot und nis ſueceſſots, 


without any diminution to the prebend. And in that caſes 


confirmation is not requiſite.” If there be compoſition cont 


firmed betwixt a parfon and his pariſbioner, by Which the 


poriſnioner is to pay 3 J. in lieu ofthistithes for ten years: 
and aſtetwards anorhet compoſition is made, whereby the 


PR agrees to pay 64, ſor thoſe ten yeard Ae Feen 


good without a conffrmation, becauſe it is an enlargement 
of the former, and more for the parſon*s advantage than it 
. was; FER, e Ek OR 1: #4 139% $21 Nene >») Yi! Raine 
Thirdly, the fame may be proved by. the pa raſſelz betwize 
2 parſon of a church and an infant: For our authorities rea 
ſemble them two io oe another.” As appehts Co. Lit. t. 
6. Mag. Cart: 4. a. Eecieſia inſu ætatem exiftit 103." fungitur 


vice marie! Now Co Lit. 33) minor flatum ſutim meliorar? 1 J, 16x; 


oteſt, n deteriorure. 


And therefore if an infant ſubmit to 2 Sid. 109% 


an award; -which is made fer his advantage, he ſhall be 7“ 46. 


bound by it, 13 Hen. 4. 12. 10 Hen. 6. 10. ſo if an infant 


makes partition ot aſſigns Dow er, if it de equal and juſt, he 
fhalt be bound and, concluded by it: The like! of a parſon- 
A third thing is this; viz. admitting that the fecond com- 
poſition is good, whether or no it be now poſſible to be per- 


ibrmed; Becauſe no'eteRion' can now he made in ſorm as di- 


redled by the compoſition: Becauſe now the abby is diſdlved, 


and the eorporatien e xtinguiſhed, and the prebent alſo with 
all its poſſfeſſions is given to the erown, the one by 31 Hen. 
g. the other by x 6f Ed. 6. And yet 1 conceive all this is no 
hindrance, but that tithes in kind may be recoverel. 
Firſt, As for the diſſolution of the abby and'extimgurſhment 
of the corporation, that will ereate no impediment, becauſe 
it comes by the act of the corporation itſelf; to wit, by 


their ſurrender: For the a& ef 31: H. 9. veſts nothing in the 


king, but what the Abibies themſelves ſurrendered ſince 27 


* 


| Hen, 8. as appears by the ſtature; and it is a ruſe in law, 
that ver inter alles ata ulleri nocere non debal, fed prodeſſe po- 3 


f. If a leſſee for years charge his eſtate with a rent, and 4. 1 5; Ps >, 
then ſurrender ; yet the charge continued us fong as the 17 


m would havelaſted, if it had been ſuffered to run out in 
time. 3 Hen. o 00505 halls ind vt 50) ee eee 
' Secondly, As for the acceffion of the prehend to the crown 
by the ſtatute of prims-Fd. 6. It is there enafted, that all 
tithes and hereditaments appertaining to any hoſpital given 
to the. king, hall be in him in as ample” mayner'as in the 
no oat OI ON JG T3 $1919 GT 1 - hoſpital, 


38. . 
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Mich. 16 Car. II. in Scaccatibd- 


hoſpnal, and as if they, had been pafticularly named . And it : 


is alſo enacted, that the king ſhall enjoy all profits, commo. 
dities, &c.,appertaining to any; hoſpital by any aſſurance, 
compoſition, or otherwiſe. So that all is preſerved for, and 
reſerved to the king; that did. appertain to any. hoſpital. 
And unity of poſſeſſion in the king of the abby and the pre- 


bend, breaks no ſquares; for tithes, and a compoſition for 


tithes, are collateral to the land, and , revive by ſeverance, 
as appears in-11th Rep. Horpur's caſe: |, - 
And whete there can be bo election; there the party that 
- is to have the. benefit of it, ſhall have and enjoy the thing for 
which the recompenſe is given, without any election. South» 


well and Ward's caſe, Mich. 33 & 34 Eliz. Ro. 229. per Pope 


ham, Fenner and Clinch in manuſeript, and printed in Pop- 
ham, Rep. 91. adjudge 36 & 37 Elis. . 
Object. The prior of St. Faitl's, 13 Ed. 4. made a grant 
of 200 Faggots or Focals to the hoſpital of St. Giles's in 


Norwich, of of twenty ſhilling in lieu of them, at the eleQi- 
on of the hoſpital, with a clauſe of diſtreſs, reaſonable notice 


of the election been given; and the hoſpital covenants, to 


give notice in the church belonging to the hoſpital. After - 


wards the hoſpital comes to the crown per 1 Ed. 6. who 
grants over the hoſpital, with the ſaid rent, and the grantee 
diſtrains for the focals : and.it was there adjudged, firſt, that 


the focals paſs by the grant of the hoſpital, and the rent of 


twenty ſhillings, though the focals are not expreſſed in the 
grant. Secondly, That there needs no election, becauſe the 
thing granted was the focals, and the. twenty ſhillings are 
but by way of recompenſe tor it, and as an allowance and ſa- 


tisfa tion for the ſame. And a difference was taken where 


the election was precedent, and where ſubſequent to the 
grant. If a. man grants to another a robe, or twenty ſhil- 
lings, there the election is precedent to the intereſt of the 
grantee, here it is not ſo; Vide ad Rep. Sir Rowland Hey- 
ward's caſe. Now this caſe of the prior of St. Faith's res 
ſembles our caſe in all reſpes : For here is a compoſition 
for tithes in kind, or elſe for ſive marks in lieu; and the hoſ- 
pital there came to the king by 1 Ed. 6. as ours does hete, 
and yet the election remained. 5 3 
But in our caſe there is a clauſe, that when there is no 
election made, the prebend ſhall content himſelf with the 
five marks. But to that I anſwer, that this clauſe muſt have 


a a reaſonable conſtruction and intendment; viz. That as long 


as there may be an election made by any reaſonable way or 
means, ſo long there ſhall be an election, or elſe only five 


marks due. But hete there can be no eleQion made f 
6 _ _ 


OBI 


— 


Mich. 16 Car. If. in Scaccario- 
all, according to the compoſition, by reaſon that the abbey 
js diſſolved, and that by their own act; ard it is a rule in 
law, that impotentia excuſat legem ; and lex non cogit ad impoſ- 
ſiblia, 42 Ed. 3. 5. It a man covenant to leave lands in as 


/ 


good plig ht as he found them, and trees are blown down by 


tempeſt, he is excuſed, 5 Rep. 20. Sir Anthony Maine's caſe. 
A leſſor covenants to make a new leaſe to the leſſee upon 


to another tor term of years, the covenant 1s broken, though 


no ſurrender be made, for that he has diſabled himſelf to 2 
take a ſurrender : ſo in this caſe, it being vain and impoſſi- 


ble to make an eleQion through the abbot's own default, the 
prebend, & c. ſhall have the ſame advantage that he would 
have bad, without making an election. RE 
Thirdly, if an election be neceſſarv, the plaintiff has made 
his eledion, for he has preferied his bill for tithes, and 
brought the cauſe to hearing; which is the ſame thing as if 
he had declared at law ; and that does amount to an elec- 


tion, as when a man brings a writ of annuity, and counts 3 3 88. Ct; 


— 


upon it, 5 Hen. 7. 33. FN B. 152. Or the bringing of a Liz, 145. 6. 


writ of dower, and counting upon it, 12 Ed. 2. Dower 158. 
And the bringing of an aſſiſe amounts to a continual claim, 


9 Ed. 2. Age 141 Sol conclude, that the fecond compo- 


ſition is a good. compoſition, that it remains in force, for the 
benefit of the prebend, and all-claiming under him; and 
that no eleQion is requiſite, quia Tana & inutilit ; and that if 


an eleQion muſt be made, the plaintiff here has made his 
election, and prayed judgment pro quer.“ - 


Afterwards the court, delivered their opinions, that the 


ſecond compoſition did rot affect the ſucceſſors of the pre- 
bend, and therefore that the abbot was not bound by it. 


'The reaſon ſeems to be, becauſe by the firſt compoſition the 
prebend and his ſucceſſors were bound only quamdiu propriis 
manibus, &c. and by the ſecond compoſition the five marks 
go in recompence of all, whether in propriis manibus, or in 


the hands of the tenants. But to this it may be anſwered, 


that it is ſtill at the ſucceſſor's election to take the five 
_ or tithes Ih kind, and therefore that he is at no pre- 
judice. „ | mar RS] AS 

The court likewiſe eld ; that the power of election is 
gone, becauſe it cannot now be made according to the com- 
poſition ; and that therefore the firſt compoſition ſhould 
ſtand, 'quo ad terras in frofriis manibus; and for the others, 
that tithes in kind may be taken, as before : for that the 
election is deſtroyed. W bs was given pro defendente. 


Co. 21. . 
. : | R ym 26, 464, 
ſurrender of the former, if afterwards. he grant the reverſion P 463. 


Jo.134 | 


King 
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King verſus Dr. Lake. 


(nu). IN a prohibition, to ſtay an excommunication for not pay- 
28 | ing of proxies and procurations ; the ground of the 

| ing of proxies and pr 3 the grou e pro- 

ö hauüibition was, becauſe by the ſtatute of 34 Hen. 8 cap. 19. 
All ſuch archbiſhops, biſhops, arch-deacons, & c. as have 
Tight or title to claim any penſions, portions, corodies, in- 
demnities, ſynodals or proxies againſt any per ſons to-whom 
the king had or ſhould grant the lands, tenements, &e. 
charged therewith, with a clauſe of diſcharge, &c. ſhould 
ſue for their remedy and recovery thereof in the court of 
augmentations, now annexed tothe court of Exchequer, and 
not elſewhere : and the lands in this caſe were granted by 
patent, diſcharged, & c. ſed non allocatur per curiam, becat 
the act extends only Where particular eſtates are granted 
over, as appears by the words of the ad, any ſale giſt, 
grant, or leaſe for term of life, or lives, or years; and not 
where the fee is granted, as was in this caſe. Ek 


The Biſhop of Ely, verſus the College of Clare-Pal 
in Cambridge. OT 


| / | PON a bill in equity, for an annual penſion of two 
—_ (12) 1 pounds and ten ſhillings, iſſuing out of an hoſpital 
| granted to the defendants, and now for divers years in 
x arrear, it was held per curiam, that all penſions reſerved by 
the king, or granted to him out of lands, are in the nature 
of rents, and triable here, and liable to be extingurſhed 
by unity of poſſeſſion: but that ſuch as are reſerved 
; to the king, or veſted in him by the act of 26 Hen. 8. 
= |, cap. 3. are of another nature, and collateral to the land, and 
$3 ' Davit g. not loſt by unity, no more than proxies. © Vide Sir John Da- 
„ vie 's caſe of proxies. | 


— 


De Termino Hillarii, Anno 16 & 19 Car. 
| ge he J 


In Banco Regis. 


f TPON an information for a riot againſt Thomas God. (1 
LW fry and John Percival Eſquires, and Walter Wilsford reported. 
Gent. for a riot committed upon one Bar ker, Eſquire. 3 13. 
in the city of Canterbury not guilty being pleaded, and four | 3 
and twenty jurors returned upon a ven. fac. to the ſheriffs ot 
the city, which is a county by itſelf, a diſtringas was award- 
ed, upon which a ſpecial return was made to this effect; 
viz. | | l 2 | 
Richard Ginder Gent. ſheriff of the city of Canterbury re- 
turns, that king James by his letters patents, bearing 
date at the 8th day of September, Anno Regni ſexto, 
de gratid ſud ſpeciali, ac ex certd ſcicntid . mero motu ſuis, 
granted tor himſelt, his heirs and ſucceflors,' to the then 
mayor and commonalty of the ſaid city, that the ſaid city 
] ſhould be a free city, and that the mayor and, commonalty 
of the ſaid city, and the citizens thereof, and their ſucceſ- 
ſors, ſhould be a corporation in re, nomine & fatto, by the 
name of the mayor and commonalty of the city of Canter- 
bury, and that by the ſame name they ſhould have a perpe- 
tual ſucceſſion ; and further granted to the ſaid mayor and 
commonalty of the ſaid city, and their ſucceſſors, that they 
nor any of them ſhould not be conſtrained nor compelled to 
appear before the ſaid king, his heirs or ſucceſſors, vr before 
any the juſtices of the ſaid king, his heirs or ſucceſſors, out 
of the ſaid city, the liberties or precinQs thereof, in any 
jury, aſſiſe, recognition, or other inquiſition whatſoever, 
for or in anſwer of any felony, murder, offence, or criminal 
cauſe whatſoever (high treaſon only excepted) falling, 
_ ariſing or happening, or which might thereafter fall, ariſe 
or happen within the ſaid city, the precinQs, or liberties 
thereof ; but that' they, and every of them, ſhould be , 
thereof acquitted and diſcharged for ever, as by the ſaid pa- 
tent it plainly doth appear: and he farther returned, that af 
* | ter the receipt of the ſaid writ of diſ/ringas, he received ano- 
, ther of the kings writs io him directed, the tenor whereof | 
| | Y a , OO 


| ls © — Goto fon (d << a wo W 


15 Hill 16 & 17 Car. U. in B. R. 


enſues in kc verba; and ſo returns the ſecond writ verbatim; 


which writ, recited, that amongſt other liberties granted to 
the ſaid city by the ſaid king James, he bad granted to 
them, that they ſhould not be compelled, ut ſupra, and did 
therefore command the faid ſheriff, to permit the ſaid city, 
quantum in ſe, to enjoy thoſe liberties, and to allow them to 
them according to their charter, without moleſtation or 
trouble, teſle meipſo apud Weſimonaſterium 19 die Fartuarii, 
Anno 16 Car. II. And he farther returned, that all the jurors 
named in the diſtringas at the time of the iſſuing the writ, 
and at the time that the wenire facias bears date, were, and 
yet are citizens and freemen of the ſaid city, per quod & vir- 
tute of the ſaid writ of allowance, he had deſiſted from diſ- 
training the ſaid jurors, or any of them, to appear before 
the king at the day and place appointed by the ſaid writ. of 
diſiringas, and had not returned any iſſues upon them, ac- 
cording to the purport of the ſaid writ of allowance io him 
direQed; which return being filed, day was given to the 
| 87 70 to maintain it, the court being very angry with him 
SEES.” „ | 
T homas Hardres, recorder of the city of Canterbury, for 
the ſheriff. 5 | 5 
- I conceive there is no doubt but this franchiſe and 
flower ofthe crown may by law be granted out of it, as well 
as greater things are, as to be exempt from all juries, and 
that breve domini regis (hall not currere, which takes away all 
ſuperiority of Weſtminſter Hall, as within the Cinque Ports 
erd County Palatines, of which caſes the books are plemiſul, 
and ſo they are in our very caſe, as appears by 18 Hen. 8. 5. 
42 All. 3. 19 H. 6. 52. 3 H. 6.42- e. 
But the queſtions and douhts here, I conceive to be two: 
Firſt, whether the exemption here returned will extend and 
hold place in caſu regis, where the king is the ſole and imme- 
diate party ? Secondly, whether the ſheriff comes in time 
oven to make ſuch a return? And I hold the affirmative 
in both: TT : „ | 
Firſt, the words of exemption by the charter are ſufficient 
to extend to the caſe in queſtion; for the words are, prout, 
Ec. Vide the words ſupra in the return. Which extend io 
our caſe for theſe reaſons : Firſt, I argue from the occaſion 
of making this patent. By the charter granted to the city 
26 Hen. 6. and confirmed 1 Ed. 4. the citizens are exempted 
from going out of the city before. any juſtices of aſſize, 
Juſtices of the peace, oyer and terminer, or other juſ- 
tices or commiſſioners, ſheriffs, eſcheators, ane 
1 . | a=. x» Mor 
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ä other juſlices or miniſters. In 4 Jacobi Regis, the validity 


of this exemption came in debate, upon gn.indiQtment_ for. 


a murder committed in the city by one Kobert Lade, who 
removed it and himielt hither to be tried, and upon motion it 


was referred to the then Attorney General Hobart, to view 
the charter, and certify the court, whether or no the ex- 
emption extended to the caſe then before them; who certi- 
fied that it did not, whereupon the ſaid Lade was tried here 
and acquitted ; becauſe the grant of 26 Hen. 6. did not ex- 
tend to the court of B. R. as appears by 8 Hen, 6. 21. Co- 
nuſance granted in all ſuits coram aliquibus juſticiariis does not 
extend to this court which is coram rege; as appears in 21 
Ed. 3. 54. b. 11 Rep. Dr. Fofſer's caſe. And for the ſame ,, c. 6, 5. 


reaſon, negative words in an aQ of parliament do not bind Ran. 113. 


this court, And for this cauſe two years after, for the 
_ enlarging of their exemption in that behalf, this charter was 


purchaſed and drawn by the ſame Attorney General : and 
the citizens have ever ſince been quiet till now; ſo that the 
patent having been made upon this very occaſion, ought in 


reaſon to be allowed in this caſe, 


Secondly, if the charter ſhall not be ſo expounded, it will 


ſerve for little or nothing. For the clauſe of exemption 


extends to criminal cauſes only, and with an exception of 


bigh-treaſon. And therefore this caſe is not like thoſe caſes 


that are put of general words; which will not extend where 
the king is party without a ſpecial clauſe, licet tangat not. 

As appears by 42 Aſl. 5. 8 Hen. 6. 21. 41 Ed. 3. Exempr. 
4. 25 Hen. 6. Exempt. 5. Becauſe in thoſe caſes the words 


have a ſufficient latitude, though reſtrained to cauſes be- 
twixt party and party. So a general exemption from all ju- 


ries, aſſizes, recognition, &c. do not extend to a writ of 


right, in which tour knights elect, and make the return in 


the nature of judges, and not the ſheriff: nor to an attaint, 


as in 34 Hen. 6 25. & Marlebr. cap. 14. becauſe there are 
extraordinary juries in thoſe, But where an exemption 
is granted in caſe of an attaint, there it lies, though after the 
jury be impanelled, 35 Hen. 6. 42: But here the words are 
ſuch as were intended to extend to this court, and to ſuch 


cauſes only as the king is a party in, and ther*fore ought to 


receive ſuch a conſſtuction as will make them valid. 


Thirdly, although the words, - /icet tangat not, are not in 


the charter, yet there ale words equivalent, and which are 
tantamount, and that is enough. As in 8 Hen. 6. 19, in 
treſpaſs againſt the vice-chancellor of Oxtord, he demanded 


conuſance of pleas, by virtue of a charter granted to the uni- 


yerſity 


& * 
392 | ; 


$ Ce. 36. 2. 
7 Co. 12.4 
& Ci. 35. b. 36. 
. 6. Co. 56. a4. 

8 Co. 77. 4.167. 
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verſity of Oxtord, by king Richard the ſecond, whereby was. 


rranted, that the vice-· cha cellor and his ſucceſſors ſhould. 
ave conufance. of all pleas moved in curia regis, wherein 
one of the parties was a. clerk re ſiding in the waiverſity, to 
be held before im or his commiſſary; and it is there held, 
that tho'c words amount to as much as it it had been ex- 
prefied, /ie-t-ipſe fuerit pars : and there, fol. 20. b * Babing. 
ton ſaid, that all hberizes and frauchiſes were originally in 
the crown, and derived from it: and if the king grant a2 
flower of the crown, ſuch a grant 1s tri juris. From that 
caſe I argue to the caſe in queſtion 4 fortiori; tor in our caſe 
there are words which include the king himſelt ; for in all 
criminal cauſes he is the moſt proper party, eſpecially in in- 
di ments and informations, where he is the ſole party; and. 
thereiore this exemption ſhall. extend, as atoreſaid. 
Fourthly, here is an exception of high treaſon, and the 
rule is, that exceptio firmat regulam in non exceftis ; as in 14 
Hen. 8. 2. a grant of bois except apple trees, paſſeth all 
other fruit- trees, although they would not have paſſed but 
for that exception. So here, the exception of treaſon makes 


the grant ſtronger againft the king in all other caſes. 


Fi tile, it is a rule in law, that the king's grants in 
all cates, where the king is not deceived, ſhall be e xpound- 
ed pro honore regis; and ſo as to make them moſt e ffe ual, 
9 Ed. 4.1, 2 A gram of ſuch an exemption by 2 bing, 
who 1s an uſurper, ſhall bind. So in 21 Ed. 4. 55, $6. ſuch 
a grant as this of ours to citizens, ſhall extend to every one 
of them individually, though not granted to them by their 
name of incorporation. So 19 Hen. 6. 52. upon the ſtatute 
of 9 Ed. 3. c. 4. that a releaſe made within a county pla- 
tine, of right io lands lying out of the county palatine, thall 
be tried out of the county palatine, does not extend by equi- 
ty to an obligation ſealed within a county palatine, for the 
payment of money elſewhere ; becauſe the ſtatute being 
made in reſtraint of the king's grant, ſhall be fridi juris. 
So here, it is more honourable for the king to have this ex- 
emption extend to the caſe in queſtion, and have its full ſcope: 
and effec ;. and the rather, becauſe it does not tend to ex- 
cuſe, or any ways give any advantage to maleiactors, who 
may as well be tried by commiſſion, or ifs prius, within the 
city. 5 e 


For the ſecond point, I conceive that the city is, in time, 
to have the benefit of this exemption allowed them in this 


hos Fiſt, 


5 Hul. 16 r 1 Car. I. in B. K. 


by the venire facias, whether the trial was to be by niſi! price 
or not; for that appears by the diſtringas, and not till then: 


| : Firſt, They could not come ſooner; for it does nut appear | 


And therefore the proper tine to make return of the exemp- 


tion is upon the ciſtringas., And here the exemption is not 
from all juries, but from all juries out of the city, ſo that this 
caſe is not like a general exemption. And it is ſaid expreſsly 


by Brown 2 Clerk in 19 Hen. 6: 52. b. that in ſuch caſe:the 


ſheriff ot London, will not return any iſſues againſtthie: jurors 


till the the 4%ſtringat with a niſi prius, which is as much as to 


ſay, that there is no need of claiming the exemption before. 
And 28 it would be ioo ſoon, and'ibetor the cauſe: were ripe, 
to claim it ſooner, fo after the parties have appeared, it 


would be too late, as appears 18 Hen. 8. 5. b. Where if 


one appears and pleads his exemption, it is naught till all have 


appeared: For if it ſhould be denied that he is a citizen, it muſt 
be tried immediately. Upon a ſecond diſtringu: one appeared 


and pleaded ſuch an exemption in attaint, and a quære made 
of it. But in 34 Hen. 6. 25. 35 Hen. 6. 42. it is admitted to be 


good. In 22 Ed. 3 20. in debt againſt an alien; he prayed 
upon the diſiringas Medietat. Lingua according to a charter, 


aud it was allowed him after the venire facias returned. And 


= 


aa Ed. 3. 14. after the privilege allowed, the party is not ad- 
mitted to ſay, that he was not am alien. But in cafe of an 
alien, a trial per madietatem lingua, mult be prayed upon the 
wenire facias, or not at all, as appears 21 EZ. Dyer. 357. 
Stamf. Pl. Cor. 1 59. And it differs trom the cafe of 22 Ed. 3. 
aforecited z becaule there it appeared upon the record that he 


was an alien, and not ſo in the other. caſe againſt a man 


that is an alien, but not called ſo. 


Roym. 114 


Secondly, This exempiion comes well before the court up- 


on the ſheriff*s return, to ſave. himſelf. For if after a writ 


of allowance ſerved upon him, and the charter ſhewn him, 


would lie againſt him, at the ſuit of any perſon, who being 
diſtrained to appear upon a jury, had right to be exempted 
by the charter : And the diverſity taken in all our books is ; 
that upon the ſhewing of a charter to the ſheriff without a 
writ of allowance, the ſheriff is not obliged to take notice 
of it; but upon a writ of allowance he is bound to take no- 
tice of it, upon the penalty of being liable to an aQion, as 
appears Co. Mag. Cart. 130. upon the Stat. of Marleb. cap. 
14- as the lord Coke obſerves. | 


he ſhould not return the exemption, an action upon thecaſe , Sid. 244. (nt. 


So 


Hill. 16 & 1) Car. II. in B. R. 

So that upon the whole matter | conceive, that the citi- 
zens have a good exemp ton, and that it could not have been 
claimed before, and thai it comes properly before the court 
upon the return of the ſheriff, and that it the ſheriff had not 
returned it, he would have been liable to. an achon: And 
there fore he praved that the return might be accepted, and 
the privilege allowed. . 
And the reaſon that was s given why all citizens were 
returned was this; becauſe an officer of the court choſe. 
them, the ſheriff thewing him tne nee, book by order 
of court. 

Term. paſch. 31 Eliz. B. R. One in ancient demeſne b 
ing iuch a privilege, yer being returned: upon a jury, prayed 
at the bar to have his privilege allowed : But the court deni - 
ed it, and Windham ſaid, that he might take his remedy 
againſt the iherift. And per Ne//on clerk, it iſſues were re- 
turned upon him, he might have the benefit ot the charter, 

. producing it in the exchequer, upon the eltreat' of the 
i Hues. 
- Afterwards in | Eafter Term anno 17 Gar, 2. the court held 
that this privilege did not come properly be fore them, upon 
the ſheriffs return; but that the jurors, being freemen, ought 
to demand it ſeverally upon their appearance upon the drſtrin- 
gar. And the ſheriff was fined 100 l. and atterwards a jury 
was returned and appcared without claiming their privilege, 
and tried the cauſe this term, and tound for the klg, and 
the fine ſet upon the ſheriff was diſcharged, 

But this ſeemed to me to be a hard caſe ; That the court 
Mould be of opinion, that the ſheriff might not return the 
privilege : And yet that if he did not make ſuch a return, he 
might be liable to an action of the caſe, as has been ſaid, and 


1 83d, 244 cm. Was not denied ” the court. {des yu bene de foe & ds (ego 


inde, ; 
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De Termino Paſeh. Anno, 17 Car. II. Regis. 


In Scaccario. 


—— 


Whitehill ver/us the Attorney General, Aſh & Alia. 


I Pon an Engling bill, to be relieved againſt the forfeiture 


of a recognizance, for not appearing at the gaol deli- 


(1) 


verw of new gate, the forfeiture having been granted over 


by privy ſeal, and the barons here having compounded for 


it atter the privy ſeal granted, and the grantee proſecuting. 


upon the recognizance, notwithſtanding it was doubted, he- 


ther the forteiture of ſuch! a recognizance be within the ſta- 


tute of 33 Hen. 8. cap. 39 for relief in equity againſt the 
king: And whether this compoſition made by the Barons, by 


virtue of their privy ſeal, be a good cuompoſition, being 


made after the privy ſeal granted to Ab, &c. But becauſe 


the privy ſeal granted to Aſh, &c. miſrecited the date 


of the ſeſſions, at which the recognizance was taken, 


nihil ind? fadlym fuit: But the bill wes diſmiſſed, and the 


compoſition made by the court confirmed. 


Morgan Jenkins Plaintiff, and Dame Margaret Ko- 
miſhe Widow Defendant, in Ejettime firme. 


I pon a trial at bar a f. pecial verdict was found, by which 


(2) 


the caſe appeared to be this, viz. Sir Nicholas Kemiſb, Reported 1 Low, 
the tather ſettled lands upon himſelf for life, the remainder 150, 237 _ 


to his ſon Char. es in tail, and the heirs males of his body, and 
aſterwards upon the marriage of his ſon, in conſideration of 
two thouſand and five hundred pounds portion paid, the fa- 


1 Ch Cas. roy + 


2 F. Wu. 59g. - 


ther and the ſon levy a fine and ſuffer à recovery, to the uſe 


ot the father for lite, the remainder to the ſon and his wife 


for their two lives, and to the heirs malcs of the body of the 


ſon, upon the hody of his wite to be begotten, the remain- 
der to the heirs males of the body of the ſon, with remainders 
over: Anda power was reſerved to the father by any writing, 


in the preſence. of two or more witneſſes, to charge the 
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II. 26 8 1) Car. II. in Seaccaro- 


lands with two thouſand pounds. And afterwards in 6 4 


deration of (wo thoufand pounds paid to the father by David 
 Fenkins Eſquire, now Judge Fenkins.in Wales, the . father. 
and ſon mortgaged part of: the lands to David Fentint in fee, 
with this condition, that upon the payment of two thouſand 
pounds ten years after, and of one hundred and threeſcore 
pounds yearly, in the mean time by the father, his heirs, 
executors or adminiſtrators, the father, & e. might re-enter, 
&Cc. the father cies, the ſon's: wife dies without iſſue, the 
fon marties again with the defendant, and has iſſue a ſon and 
dies, the ten years expire, David Fenkins dies, the leſſor of 
| the plaintift being his heir enters, and makes a leaſe prot; &c, 
Two points, Upon: this cafe two poinis were-raiſed, Firſt, whether the 
| power here reſerved be well execwed by making this mort- 
gage? Secondly, admitting the power not well exccuted, yet 
whether or no th conveyance being made by the father and 
fon, for a valuable confideration ſhall not ſtand good againſt 
the eſtate tail limited tothe heirs males general of the ſon, 
which was voluntary; by virtue of the ſtatute of 27 Eliz Þ 
| . Levins pro quer. Firſt, the power here is well executed, 
though there be no-recital of it in the deeds of mortgage, 
hart 95 er Vid. 6. Rep. Sir Edruard Ciere's caſe; and though the mort · 
* re- Lage be by leaſe and releaſe, for the power is hy any writ- 
aited that pow ung, Vid; 11. Hen. 4. 31. And though it eee ee 
2 ebe bas ag as to part of the lands, the words of the reſervation being 2 
ance has no ‚ 1 
peſerence to it. and ſingular the lands, & c. tor ſuch a power may be execut- 
» Lev. 238. ed, part at one time and part at another. And I conceive 
the power here to be well executed for theſe reaſons; Firſt, 
: becauſe this mertgage may properly be called a charge upon 
the lands, the word charge being a general word, and ex - 
| tending- as well to anieſtate of, and in land itſelf, as to an eſ- 
tate charged upon the land, Hob. Rep. 15. warranty is ſaid 
to be a charge: And 50 Aſſ 5 lands being ſeized upon an 
extent, is termed a charge, Vid. Hob. Rep. 45. & 2: Cp. 
Nep. Julius Winnington's caſe; Dower and a- ſtatute. are 
charges upon land, and in Geldfbrraug hs Rep. 95, 96. a mort- 
gage is ſaid to be a charge, and in 1 Inſt. 205. Secondly, 
it is within the intent of the power, that intereſt ſhould: be 
paid for the two thouſand pounds, becauſe money cannot be 
borrowed without paying intereſt for it; and the 160 l. p 
annum, is no more than intereſt for 2000 l. at the rate of 81. 
per cent. And admitting that it were nought as to the inte- 
reſt, yet it is well for the ſecuring of the principle ſum of 
two thouſand pounds. For if a power be executed more am- 
Ply than according to the reſet vation, yet. the execution 5 
. | 89 
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cuted. There is a diverſity between a power created by the 


Covenant is made, but not in caſe of a reſervation of a pow- . 


ſubſequent eſtates would be diveſted, which was not the in- 


forfeiture. 


Word of 2) Eliz. Vid. the ſtature. Nor eis it within the in- 


tate and not to anather-g Valang and Winkfield's caſe, B. R. 
and Sir Rich, I dal's caſe, 6 Jac. and Sir John Jacob's being 
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good for ſo much as is within the power, and void only for 1 E S5 
2 Vid. Cro. 3 Rep. 451, 462: It an execmor aſſent n HA 
to a legacy upon condition, the condition only is void, If - 
an heir aſſign dower upon condition, the condition danger Lit. 20K. 
void. ig yo bi A Gab: oats 1 8 9 0 : 

_ Totthe: ſecond: point he argued, admitring the conveyance 

not to be warranted: by the power reſerved, that yet it way 

good by the Stat. of 27 Eliz. the father and fon joining in it, 2 FEE. 
againſt the heirs general of the fon: tor that eſtate, if not Voluatary. 
fraudulent, is at leaſt voluntary, for reither the marriage 
nor the portion does affect that eſtate ; the wiſe being | 
dead without iſſue male, and the ſon here in this caſe, being 

a ſon by the ſecond venter. And if it be not within the 

words, yet it is not within the intent of the ac. Vid. Dyer 

294. 295, & 6 Eliz. Dyer, Churton's' caſe. 1 65 4 | 
Stevens pro defendente. The power here is not well exe- P. 


e * 
_ = 


party, and a power given by the law : if created by the par- 

ty, it muſt be ſtriAtly purſued, Vid. 5' Rep. Mountjoy's caſe, g Cor 4. 4 

Rep. Whitiack's caſe. © "85 050g 2: S On geo 
Object. But the word charge extends to a mortgage, 

Reſp. In a deed of covenant it may, where the words 

muſt be expounded beneficially for the perſon, to whom the 


, ! . 


er: and here the intent of the parties appears plainly to have , % «a1; 
been againſt any ſuch conveyance; ſor by this means all the 


tent of the power, nor could they be reveſted again after the 


Secondly, the eſtate limited to the heirs' general of the 

ſon is not fraudulent, ſo as to be void againſt the mortgagee. Wh. 3. 
It is ſaid in Twyne's cafe, 3 Rep. that the Stat. of 13 liz. 13 & 27 
was made in affirmance of the common law, but not the . 
Stat. of 27 Eliz. and no fraud is here found, nor ſhall it Lev | 
therefore be intended or preſumed ; as appears 10 Rep. in 10 roads | 
the chancellor of Oxford's caſe. This eſtate is not within the 1 Lev. 339» .. 
tent: although the ſtatute has a liberal corſtruQion, with, 
reſpeQ both to perſons and eſtates ; and has been conſtrued 
to extend to one perſon and nat to another, and to one e- 


Bromwel and F.ayer's caſe, in B. R. Where a conveyance was 
adjudged geod as to one perſon, and void as to another, and Gol. 161. 
good againſt one eſtate, and void againſt another: yet all à Cya. 161. 
7; | FE powers 


38 Paſch. 17 Car. II. in Scaccario: 

< Mar 608, N powers of revocation are not within this law; as a power of 
28 95.5 revocation with a limitation or condition precedent : and yet 
k the words of the ſtatute are general. So a power to make 
"leaſes for one and twenty years, though a teoffment be made 
afterwards for a valuable conſideration, yet leaſes made by 
virtue of that power, are not within the ſtatute; for it is a 

qualified power. And ſo he concluded pro defendente. © = 
Hale Chief Baron. The part y to whom this power was 
reſerved, might have charged this ſum of two thouſand 
Les. 151... pounds upon the land, in other manner than ne has done 
here: as if he had granted an eſtate in the land, 'till the 
ſum of two thouſand pounds had been raiſed.out of the profits 
of it; it had been a good charge, 27 Hen. 8. and T homas 
and Kemiſbe's caſe, in B. R. and it had been a good execu- 
tion of his power. But ſo large an eſtate as is here granted, 
ſeems nor purſuant thereunto, for by this means all the ſub- 
ſequent eſtates will be deſtroyed, which was not the intent of 
the parties: and this conveyance would break through and 
diſlodge them all, which is unreaſonable, the mortgagor be- 
ing but a tenant for life; for the eſtaie muſt ariſe out of his 
power only, though the ſon joins : for the ſon has but an 
eſtate tail, which will nut bear ſuch an eſtate as is here con- 
veyed. Bcſides it does not appear to have been the inten- 
tion-of the parties, that the ſum of 20001, ſhould be raiſed 
with ten years intereſt: for by the ſame reaſon, 10, oqol. 
might be railed hy giving a longer time, for the payment of 
the principle: and the intent here does not appear to have 
been for the raiſing any more than 2Q00l. And it is to be 
conſidered, whether or no this conveyance be good or not 
for the 2000l. though void tor the intereſt ? for a power is 
n . 70.4, An entire thing. It a man has a power to make leaſes for 
2 Cre. 437, | twenty-one years, and he makes a _ for twenty-two 
<a 56 5. years, it is not good for twenty-one year, / It is alſo hard to 
der preſume fraud in this caſe, and there is none found. And 
1 Lev. 152,239. the conſideration of marriage, and of the marriage portion, 
 accordont is can ill run to all the eſtates raiſed by the ſettlement, although 
vellgria. the marriage is not concerned in them, ſo as to make them 
good againſt purchaſors and to avoid a voluntary conveyance. 
Bur perhaps there may be good cauſe for relief in equity for 
the 20c0l. though the power was not ſtrictly purſued. EI 
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Thomas Joyce, and +. Anderſon verſus Rich- 
„„in lanes, . 


them and the defendant's wife or any of them, of all £3) 

matters and controverſies, ſo that the award be made under | 
the hands and ſeals of the arbitrators, ready to be delivered 
to the parties: The defendant pleaded nul award fait : The 
plaintiffs reply, and ſet forth an award, but do not aver that 
it was paratum de.iberari partibus. And by the award the de- 
fendant was to pay 16 J. to the plaintiffs in recompenſe and 
ſatisfaQion of the coſts and charges of ſuch a proſecution ; 
and that the plaintiffs ſhould releaſe to the defendant all de- 
mands, to the time of the ſubmiſſion, and that the defendant 
ſhould releaſe to them all demands to the time of the award. 
And it was held per curiam, that although that part of the 

award, wheteby the detendant was awarded to releaſe all de- 
 mands, to the time of the making of the award, were void | 

in law, becauſe it overreaches the ſubmiſſion, yet becauſe 3% 34 
there were other matters awarded on both ſides, which were * 
good, the award was ſufficient : but becauſe there wanted Accerdast. 

the averment of parat deliberari, & c. Adjornatur. Put they , 7-13, 861. 
held that the award was good, though nothing at all- were 8 7. 468. 
awarded concerning the defendarit's wife, becauſe the worde 2 Sd 293. 
of the ſubmiſſion were between them, or any of them, Vid Lee. 9 Lide 


8 Rep. Baſpool's caſe, and 10 Rep Oſburne's caſe. : [ron 8 2 


Afterwards the court held that the plaintiffs needed not 8 C, 38. 
to aver parat deliberari, & c for that the averment was ſup. 4% 45: 
plied by the publication of the award, Cro. 541. but they; v 17 | 

doubted whether the award were good on the plaintiffs part, V. 2 S 203. 
ho were only awarded to releaſe : And whether the award: & . 18 
ing 161. to be paid in recompenſe, &c. as alledged, is ſuf 4 33. 
ficient to make the award reciprocal, becauſe it is applied Aue 45. 
to one particular only. . N 


- 15 ddt apon u oblightin-t6-perſiren, an e binge 


Þ 8 * * M00) 3 Ee Tat rs x. 


[ : | 
: | 3 8 8 . * : . 

%% mä Pech. 2) Car, IL in Scaceuio: 
* rad o ar & 6 . "Y & © © BE 5 | 3 3 | F: 


5 


Focus verſus Saliſbury, | 


1 N an eje#tone firmæ for lands in Wales, the caſe upon a 
. The cafe of 1 ſpecial verdict, was, that a man ſeiſed in fee of lands, 
Freemm v tor the continuance of them in his name and for the main- 
Bare 1 Lev. tenance of his brother, makes a leaſe for 500 years in truſt, 
here inis cafe that himſelf ſhould receive the profits during his life: And 
zs cited. 1 Sid. that afterwards his brother ſhould enjoy them, with ſome 
349, 45% other truſts; And atterwards being in poſſeſſion according 
3 Vent. 56, 80. | , * 0 | : L 
2 Keb. 521,597, to the truſt, he covenanted with .other perſons, not with the 
650. leſſees, to ſtand ſeized of the ſaid lands, upon the ſame con- 
ſide ration as was mentioned in the leaſe, to the uſe of him- 
ſelf for life, with re mainders over according to the truſts, and 
further that the ſaid leaſe and all eſtates made or to be made 
by himſelf ſhould be and enure io the ſame uſes, and ſevies 
a fine, and five years paſſed, the leſſor being in poſſeſſion 
according to the truſt, and enjoying the profits ducing his lite; 
afterwards the leſſor dies, and one of the leſſees enters into 
part of the lands in one county, which was not comptiſed 
in the fine, enclaiming all the lands in the other county. 
 Lechmere pro guer. I he firſt queſtion is, whether or no 
15 this leaſe for 500 years be barred by the fine and five years 
g.Ce. 123. 3. non-claim ? In Saffin's cafe, 5 Rep. a diverſity is taken be- 
8 60. twixt a leaſe that commences immediately in point of time, 
ff 413- though the leſſee do nat enter, and a leaſe that is to com- 
1 lev. 2% mence in futuro. In the firſt caſe a fine and non-claim is a 
3 Gre. is. har, but not in the ſecond, Vid. 2 Cro. 60. .accordant. A 
9 Ce. tog. 4. ſecond diverſity is betwixt, where an intereſt is turned to a 
gut Tight, and where not. 9 Rep. 105 Podger's caſe If a lefſee 
Crag. for years aſſign his eſtate in truſt and afterwards purchaſe the 
15 inheritance, and levy a fine, this fine after five, years non- 
claim will be a bar; otherwiſe if 3 
had levied it. 10 Jac. in curia wardorum Hedge's caſe, Vid. 
I Hen, 7. 12, 22. upon the ſame reaſon, Vig. Pl. Com. 351, 
7. Cre. 1 Rep, 352. And by Co. 1. Rep. 112. a feoffment or a fine extin- 
110. & guar, guiſhes a power of revocation, And 1 Cro. 110. is in point. 
» » ObjeQ. The conuſor here it but a tenant at will, and a 
fine levied by him cannot bar; as in 3 Rep. Fermor's caſe, 
Reſp. 1. It does not appear in this caſe, that there is any ſuch 
8 privuy betwixt him and the leſſee. Secondly, the eſtate at 
393 will is here determined by the fine. Vid. Baugh and 7 * 4 
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delps cafe, 9 Car. 1. Vide 2 Hen. 6. 3. It vide 3 Rep. t. 


upon 4 Hen. 7. concerning the force and effect ot a fine. 
A ſecond queſtion in the caſe is, Whether the claim here 


de well made, or no? I conceive ii is not well made; for it is 
made after the death of the leſſor, and in ano her county, and 


in lands not comprized in the fine. Vide Co. Lit. 255. that 


the five years begin the day of the fine levied ; vide Litt ſeton 
423. & fol. 96. Co. Lit. 252. 9 Hen. 7. 25. Claim in one 
county, not good for lands in another county, and is but 
an entry by conſtruction of law, and muſt be taken ſtrictly, 


vide Dyer 337, b. 


1 


Williams pro def. A fine with five years non-claim, is not 


a bar, unleſs the intereſt to be barred were turned to a right 


before, which is not done in our caſe: For the fine itſelf 


fine here does not work a tort; And the intention of the lei- 


ſor was, to affirm this leafe by the fine ; ſo that the fine is fo 


far from working a tort, that is confirms and fortifics the leaſe 


Mo. Rep. 220, 298. Elſe the leſſor would be made a tort-fe ſor 
againſt his will, which the law will not ſuffer, vide Baugh 


& Blundel's caſe, Cr. Car. 9 Car. Nor will the court pre- 


ſume or intend a tort, if it may be taken otherwiſe; as in 


3 Rep Fermor's caſe, 1 Cro. 484. & 1 Cro. 304. If a mort- 
gagor levy a fine, and five years paſs, this does not bar the 
mortgagee, he being out of poſſeſſion, Noy's Rep. 23. 
Obje &. 1 Cro. 110. I anſwer, The circumſtances of that 
caſe do not appear; nor is what is urged pertinent to the 
Principal caſe there; and it is but an opinion obiter, 


Hale Chief Baron. If a claim were requiſite in this caſe, 


here is but levied iv afficmance of the former eſtate of the 
leſſee ; and ſo the intention of the parties appears to have 
been by the deed of covenant, vide Plo. Com. 373. 2 Inft. 
517. & 2 Cro. 2. And here the leſſor is in poſſeſſion upon 

n privity, which proteQts the intereſt of the leſſee, and the 


1 Cee. 303. 


1 Sid. 289 


dened er N 
den. & 14. 


81. 


there is no colour whereby to make this claim good. But 


nothing here has been done, whereby the eſtate of the leſſee 


was diſplaced ; the leſſor continued in poſſeſſion by the leſ- 
ſee's leave and permiſſion, as muſt be preſumed; and fo is 
a tenant at will, as Littleton ſays. Secondly, The fine here 


1 30-459. 


does not diſplace the eſtate ; as if leſſee for years be, the re ſeem cu. 


mainder over for life, and the leſſee for years levy a fine, and 


five years paſs; the leſſor is noi barred by any non-claim, 


habuerunt may be pleaded to it: Otherwiſe it js where a 


tenant 


- becauſe the fine operates nothing, and partes ad finem niful 1 Lov. . 
2 


Lev. 64. 
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tenant for lite levies a fine, for he has a freehold, and hig 
fine diſplaces the remainders, and therefore an entry is requi. 
ite within five years after the death of the tenant for life, 


a fine, it is uſual for the leſſee to make a feoffment firſt, 10 
+ . Oiſplace the other eſtates. But here the leaſe for years, 
| is antecedent to the eſtate of the leſſor, who levies the fine, 
— +» _ and he has a freehold expectant upon the Jeaſe, and not pre- 
| cedent to it. If there be tenant for liie, remainder for years, 


remainder- man for years levies a fine, the eſtate for life will 

not be barred by this fine, as hath been adjudged : But it 

was held in the ſame caſe, That a leaſe tor years in poſſeſ. 

ſion would have been barred, quod non credo. And the rea- 

ſon of Blundell's cafe holds here, that a man ſhall not be dif. 

Teiſed againſt his will, And a fine with five years non- claim 
1 Sd. 459. conf. muſt bar an eſtate precedent to the fine, not ſubſequent to it. 
And there is here a privity betwixt the leſſor and the leſſce, 

1 Lev. 252. and therefore the fine ſhall not bar; as in caſe of à mort. 
a6 = gage, where the mortgagor continuing in poſſeſſion levies 2 
e fine. And in the ducheſs of Richmond's caſe in C. B. this 
very cafe was adjudged in lerminis for two teaſons; Firſt, by 


4 the leſſor was in the nature of a tenant at will, and there was 
1 a mutual confidence hetwixt the parties. It he be tenant for 
life, the remainder for life, the remainder in fee to the firſt 

tenant for lite in remainder, who levies a fine; this is ad- 

judged to be a f-rfeiture, but that it operates no diſplacing ; 

Gallant's caſe. And although in this caſe the leſſor be eſtop- 

ped, yet that is nothing to the leſſee. "Fhere was one Heal's 

caſe to this effect. viz. A. conveyed lands to B. in fee, with a 

covenant_to make further alſurance : Afterwards B. leaſes to 

A. for forty years, and then A makes further aſſurance upon 

Tequeſt ; this bars and conveys the leaſe for years, unleſs there 

were ſome precedent agreement to the contrary: But if 

there had been any ſuch precedent agreem+nt, then they held 

that it_ would have operated only in confirmation and corro- 


= boration of the leaſe, and would not have deſtroyed it. E E, 


and 1 Sid 489, | 5 ; | F . 
460. he operation of a fine by ceſlaj que truft in poſſeſſion ſhall altogether be gulded by the 
intention of the parties, and the ele ion of determining the will ſhall be altogether by cefu 
gue truſt. So that in caſe of mortgages where the mortgagor is in poſſcfſion, the intent ſhall be 
conſtrued rather to correborate and aſſure the precedent leaſe than to turn it to a right which 
would work a fert to the mortgagee. But in voluntary ſettlements of this nature, if the deſign of 


=: In 1 Jens. Br. adj rnatur. 


the fine appear not to be that the truſt ſhould be corroborated, the judges ſhall intend it to have 


| | been a determination of the will by cſtui que truft, as in IJſebam v. Morrice's caſe, Cre Cw. 
_ 109, 110. and Noy's Rep. 23. is denied to be law, . The 


And therefore when a leſſee for years, or at will, is to levy 


. Temainder in fee to the remainder man for years; and the 


reaſon of the privity bei wixt the perſons ; Secondly, becauſe 
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Tube Attorney General, verſus Poultney & al\ || 


r JPON a bill in equity it appeared, that Sir George Benion (5) 
being the king's receiver, had affigned-a debt to the 

kg; and upon tbe plea to the bill this queſtion aroſe, viz. 

Whether or no a debt due to a debtor of the aſſignor might 

be ſeized, to ſatisfy the king's debt? And auditor Povey's 

caſe, Co. Juriſdict. of courts, p. 115. was cited, that it could « 

not in caſe bf a debt in aid; no more can it here, becauſe 

great inconvenience would enſue upon ſuch ſeizures ;' vit. 

That a debt in the third, fourth, or fifth degree would be 

ſeized and ſo in inſſaitum e And great prejudice would accrues 

to the ſubject hereby, tor whereas before only a moiety of 

his lands were liable upon a judgment, now all would be ſeiz- 5 C 56. 4. 

ed. And whereas executors are not liable to debts upon Parker 19. 

ſimple contracts, hete they would be liable, and that though 

they had diſcharged themſelves of their aſſets in the payment 

of other debis; which would be very miſchievous. But 

againſt this was cited Lanes Rep. 112. And the rules of court, 

Hill. 15 Car. 1. were read, for the preventing of inconveni- 


q 


ences in ſuch caſes for the future: . 


— 


Hale Chief Barbn: - Such aſſignment are üſualiy and pro- 
perly made for the benefit of the king's debtor, and we take | 
notice of them as ſuch-z and for this purpoſe: we have a 
privy ſeal, which was not anciently granted, but for the be- 
nefit of the king bimſelf only. And; as hath been urged, 
the inconveniences would be very great, if upon ſuch afſign- 
ments, ſuch ſeizures might be made. Et adjornatur. 

Afterwards in the ſame term, upon hearing the directions 
under the privy ſeal, directed to the court in 12 Jacobi, which 
prohibit ſuch ſeizures, , proceſs was ſtayed; ' - Ty 
And afterwards in Eaſter Term, anno decimo nono Car. 2. 

it was moved again: And the orders made Hill. 15 Car: 1. 
Lib decret. 340. were conſidered. And it was urged, that the 
aſũgnment in this caſe was in November 15 Car. 1. and fo 
before the rules in Hill. 15 Car. I. and that thoſe rules were 
made for the future only, and conſequently did hot extend to 
the caſe in queſtion : And that in the time Car. 1. before 
Woſe rules were made, it was uſual (as appears by. many 
preſidents) for lands and goods of a debtor to the king's 
debtor, to be ſeized and * in caſe of ſuch an aſſign- 

a OD | ment, 
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Pepe. 451. 
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ment. And to auditor Povey's caſe it was anſwered, That 


| that "caſe was in 13 Jac, regis, which was after the privy 
| ſeal, made and directed te the court in 12 Jac, for the pre- 


venting of fuch miſchiefs. Which privy ſeal determined 


with the king's death ; and there were, no orders or rules 
given out after wards till Hill. 15 Car. 1. and therefore "ths 
uſual courſe that had obtained beore 12 Jae. was put in 1 
in king Charles his time, till the rules ny . 15 <q I. 
__ that uſual courſe was; as Ss 


i Jade Chief "SV 'T hoſe 1 85 hed: no farther 3 intend, ya | 
to provide for the ſatisfying of the king's own debts, and not 
for the ſatisfying of dehts owing to the king's debtor or ac» 
eountant, which would be extremely inconvenient ; For at 
that rate, if a man were indebted to the king in one hundred 
| Pounds, and another-perſon indebted to the king's debtor in 
a a thoufand pounds, and a third perſon indebted to him in ten 
_. thouſand pounds: Theſe ſeveral debtors ſhould have the 
benefit of the king's prerogative, againſt the lands and goods 
for the recovering of their ſeveral debts. There would be no 
inconvenience if the king's own debt wore ſo levied, though 
in the tenth degree; for then the king's prerogative would 
be exerted for the ſatisfying of his own debt only; and there 
is no queſtion, but the king's own debt may be ſo levied. 
But to make the king's prerogative inſtrumental, and become 


' ſtale to ſatisfy other men's debts, would be unreaſonable, 


inconvenient and miſchievous to the ſubjeQ'; and fo it is de» 
elared by the privy ſeal, ' made in ra Jad. But all the eourt 
agreed, that in this caſe, Pemberton, Debtor to. the Lord 
wy oy debtor to the aſſigner Sir Georgs Wan ſhould "= 


"Firſt, Becauſe the aſſignment was 1 the rules made in | 
15 Car. 1. and according to former preſidents in court. 

Secondly, Becauſe the cafe here being of a debt aſſi 
the lord St. John is but the fipſt debtor, wy Pemberton the 
| ſecond'; and fo not within the rule. 

- Thirdly, It appears by the third and Fea rules, that the 
third debtor is within the rules, but no'debtor/in a more le- 
mote 2 7 And therefore the plea v was one ruled. ett 


* 
' Was by TIES 


Duncombe 


25 4 4 1 - oy 4 1 Ro DTT 
” > > ff is FR * 4 * 1 2 0 2 1 * © 5 & 2 A 7 ” * KEY 
+ 6 W Eee * c R P IE A 2 Link... of * 7 4 * * e 7 ade * 
2 2 His * L e WW 2 „ 5 N » * . 7 > * 4 \ 7 ; S * 
* N n N : VE, * 5 3 as 3 3 aA 
= * K . * © 
= 0 * 


K 


” Paſch, ) Car. II. in Scaccarls 


Duncombe ut Hide. 


Na bill at the ſuit of a copy holder againſt his Lord, to (6) 
I be admitted, where; the queſtion aroſe, Whether fine cer- | 
tain, ot incertain, the defendant was in contempt, for not - 
anſwering, and was proſecuted to a ſerjeant at arms; and the 
caſe was, that the /ubpena. upon which the contempt was 
founded, was left with the defendant's ſervant, who gave. the 
defendant no notice of it. And the court held, that though 
that were fufficient to diſcharge the defendant: af the con- 
tempt, yet he ſhould pay the plaintiff his coſts: For other- 
wiſe a plaintiff might be put to charge, withoat any default 
in him. For primsd facie, the ſervice of the ſubpoena was a 
good ſervice, apd ground ſor the plaintiff to go on with pro- 
eels of cantempt: And therefore ht ſhall have his coſts. 


| The Attorney General ver/us Sir George Sands, 


TPON a bill to diſcover the profits of a real eſtate fors (75 
| feited by the defendant's ſon for murthering bis bro- 7) | 
ther, and received by the defendant; it was ſaid by council 
and not denied by the court, that a leaſe for years in truſt, 1 
for the fon was ſorfeited for felony, vide Co. 12 Rep. 1 caſe, , ors | 
though an inheritance be not forfeitable, as the bock ſays. Heb. 214. 1 Sid, 

But whether an inheritance, as here, in truſt be forfeitable on Ip. 3 
or no, was doubted, and the court ſaid nothing to it. Note, it toft 466. 
the lands wete held of the king EE „ 


5 48 


Burwell and Salter verſus Corrant, Executor of Lane. 


" TPON à bill in equity the court held clearly, That iſ (8) 
| land were deviſed to be ſold by executors for payment 1 
of the teſtators debts, the money received by ſuch ſale ſhould | 
be aſſets in the executors hands, if an action of debt were . . 1745 
brought againſt them. And the plaintiffs would have been | 
diſmiſſed, if all the land had been ſold ; but becauſe that did | 
not appear, the bill was retained. And afterwards by agree- 
ment the parties went to law upon the defendant's eonfeſſing 
that he had received 2800 l. for land folds, -  _ 


2. 2 Lionel 


a W ä * . 4 n 171 * 2 ——T—— SED Bear 4 * 
15 EP ARS F * 
3 — Os N * « . 1 9 . * N 
x 7 5 K 7 * 


— 


| « 405 a | Paſch, 1 7 : Car. II. in Scaccarlo- * 
Oo | Lionel'Copleyw:Gie.* 
(9) J-1ONEL COPLEY, Eſq; prayed a prohibition $6 the 


L archdeacon's court at Doncaſter in Yorkſhire, upon an 
excommunication againſt him for not receiving the ſacra- 
ment in his on pariſh church, grounded upon a preſentment 
made by the churchwardens in 1664. The ground of his 
prayer was becauſe he had alledged and ſhewn to the official 
'a certificate, that he had taken it in another place; and the 
court held. that the eccleſiaſtical court had conuſance of the 
cauſe, and had good cauſe to proceed upon the preſentment 
Find ſacie, becauſe the party had net received the commu- 
nion there, viz. in his own pariſh- church; and that it lies 
on his part to prove, that he received it elſewhere. And if 
he did really receive it elſewhere, it is a-good plea for him in 
the eccleſiaſtical court; upon the refuſal of which plea a 
prohibition lies, but not elſe. And becauſe it did not appear 
to the court, that Mr. Copley had pleaded it in the ſpiritual 
court, nor was there any affidavit made of it; For that 
reaſon the court denied to grant a prohibition at that time, 
but would adviſe. ; es Ds 
Afterwards in Trinity Term he ſuggeſted, that he had al- 
ledged in the ſpiritual court, that he took the ſacrament elſe» 
where, and that the court had refuſed to admit of the alle- 
gation ; and thereupon he now prayed a prohibition. But 


the attorney and ſolicitor general moved; that no prohibition . 


ought to go out in this caſe, becauſe the matter is purely 

ſpiritual and of eccleſiaſtical cognizance z and no temporal 

matter atiſes in the cauſe, And if the ſpiritual court does 

| not do. juſtice in it, an appeal lies. They alledged farthery 
2 1 64. That if the original cauſe be of ſpiritual cognizance, and 

* ſome incident dependant matter ariſe, as a leaſe or livery. . 

of ſeiſin, which in their own nature are of temporal cogni- 

Zance, and ſuch matter be pleaded there and refuſed ; yet a 

prohibition ought not to be granted; and for that they quoted 

12 Co. Rep. Robert's cafe : And that in no caſe whatſoever a 

prohibition ſhall be granted for any temporal matter ariſing 

| 2 J. 130. in a (cauſe, before refuſal, where the original cauſe belongs 

by <q A Le» to their juriſdition, but only in the cafe of a modus. Vide 

103. 2 Cre. 48. 8 Ed. 4. and 2 Rep. the biſhop of Wincheſter's caſe; and 

4. v. 3 Cr. 71, the reaſon of that is, becauſe the court Chriſtian does not 

136, 300. allow of any modus; and becauſe the modus itſelf, if there be 

Bb. 247. any, may and bught to be ſued for there. 5 


Hale 


A i 
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Hale Chief Baron : He denied the ground that they went 
upon, and faid, that if the law were fo, then if a ſuit were 
well commenced there, the temporal courts could not de- 
termine any matter ariſing in it, which-is not true; and ſaid, —— 
that their refuſal of a plea that contained matter of temporal 2 Lev. 64. 
cognizance, had always been admitted to be a good ſuggeſti- Ls 100. fl. 4. 

on for a prohibition. But the difficulty here was (he ſaid), Raym. 497. 
that all the matter both of the plea and the libel, was ſpiri--2 Lem. 265. 
tual and of eccleſiaſtical cognizance ; and that that court 39 790 Ts 
had a jurisdiction therein appeared by the Rubrick,. confirm- 700 247. * 
ed by act of parliament, whereby it is appointed, that three /.  Zev. 138. . 
times in a year, of which Faſter to be one, all perſons ſhall 3 
receive the communion. And hereupon adjor natur. 
And afterwards, being moved again, the court denied to 
grant a prohibition, becauſe the cauſe was purely ſpiritual, , Zee, 164. 
and they proper judges of the certificate, and if they refuſes Raym, 123. - 
the plea, an appeal would lie; but no prohibition. Moreo- My 2 
ver they ſaid, that the allegation in the certificate, that he had — 173 ff | 
received. the Communion alibi, was not ſufficient, becauſe by 510. 7% 483. 
the Rubrick he ought to receive it three times à year, and ſo Heb 5 Sid. 
the effect of the libel not anſwered, Bros 2 ns ; 
þ 3 DSS” 259. 2 Cro. 270. 
4% 484. in tit. 


a 


Anonymus. 


1* treſpaſs quare clauſum fregit, the defendant juſtified, be- (10) - 
cauſe he ſaid he had a right of filhing there by preſeripti- | | 
on: But does not ſet forth what kind of fiſhery he claimed, 
viz. whether liberam, Separalem, or communiam piſcationis nor 
whether he has it as appertaining to a manor, meſluage, &c. 
or not ; but makes it a mere perſonal thing. And for that. | 
cauſe the plea was held nought per cur?. Vide 7 Hen. 7. 4 3 
Ed. 4. 33. Dyer & Lelverlon Rep. 7 Jac. whexe a dif- + che, 159. 2804. 
ference 1s taken betwixt an eaſment or liberty only, and an N 
intereſt. An eaſment, as a way, & c. may be claimed, with- 
out ſaying to what it appertains; but a common, which is 
an intereſt, cannot; ſo here, &c. | | 


| 8 ; 


xy 314. 108. 
Semb. cont. 

2 Jon. 183, 

Accord. Latch, 
224. Accord. 
1 Feu. 327. 

Cent. Lateb. 224. 
Accord. 
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Auſtin vers Hilliers & Ar. 
N treſpaſs for an aſſault, battery and mayhem, not guilty 
was pleaded, and the jury gave the plaintiff but ten ſhil- 


+ hogs damages: But the court, upon view of the mayhem; 
| Teeing that his leg had been broke, and upon affidavit of 


what charges the plaintiff had been at to the Chiturgeon, 
encreaſed the damages to 20 J. niſi cauſa, & c. And now cauſe 


was ſhewn to the contrary, viz. becauſe it does not appear 


by the declaration in what part of his body the plaintiff was 


maimed; as in 1 & 2 Ph, & Mar. Dyer 105. And a like 
caſe was cited in B. R. 1652. But on the contrary fide Latches 


Rep. 225. Cooper's Caſe was cited to have been adjudged, that 


the plaintiff in his declaration needs ſay no more, than that 
\ he was maimed, without alledging in what part of his body 
in particular, e 


Hale Chief Baron : If the plaintifr alledgeth that he was 


maimed, that is ground enough to increaſe the damages, 
without alledging in what part of his body; but if the de- 
claration does not expreſsly ailedge a Mayhem, there we 


cannot increaſe them. And upon this diverſity former caſes 


have been adjudged, But upon the bringing of 20/. into 


court a day was given to the next term, to ſhew cauſe why 


execution ſhould be awarded, 


And afterwards in Trin. Term. 17 Car. 2. it was moved 
again, and held per Hale Chief Baron, & tot curiam, that 
damages may be increaſed, where the word mayhemavit is in 
the count, but that the uſual and better way is to expreſs the 


manner of the mayhem, They held likewiſe, that in an 


aQion of battery the court might-increaſe the damages upon 
their view, if the manner of the battery were alledged in 
the count ; and judgment was given fro guer. 
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De Termino Sanctæ Trinitatis, Anno 17 
3 2 3 | Car. II. Regis. b 4 
In Scaccario. 
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'AJOra, that in the Court of Common-Pleas in the Earl of (1) 

Cheſterfield's caſe. Upon a ſpecial verdict in eine 
firme ; it was adjudged per totam curian, upon advice with / 
the other Judges and Barons, that if the king make a gift in 

tail, ſaving the reverſion to himſelf; And afterwards give 

leave to the tenant in tail to ſuffer a common recovery, and 

to that intent paſſes the reverſion out of himſelf, and lodges 

it in others, to have it reconveyed to him again afterwards, 

which is done accordingly, that afterwards the tenant in tail 7 
of his iſſue, may har this reverſion by a common recovery : & ZU. 9. 8 

And that this is not within the ſtatute of 34 Hen. 8. which J. Anether I. 

reſtrains, &c, becauſe the reverſion was once ſevered from 2 

the crown and the privity of eſtate gone, and the ſtatute is Sl. 28. 

to be intended to reſtrain, where the reverſron continues in 

the ſame plight, that it was in at the fitſt, without any al- 

( + 1 | | 

Nota, that Wagſtaff and others of a jury at the laſt feſſions (2) 

held for the gaol-deliyery of Newgate,were fihed 100 marks Ran. 138. 
a piece by Keeling Lord Chief Juſtice of the Court of King's! Tia. 272. 
Betich becauſe though evidence was given before them that 8 9 
many perſons above the number of five, had been aſſembled . _ 
in ſuch à place as conventiclers, and had bibles with them, wie. eee 


and were fuſpieious perſons and ſectaries, yet the jury would þ 
not find them guilty of keeping a conventicle, upon the late 

act of 16 Car. 2. becauſe there was no full evidence, that 
they were aſſembled to exerciſe any religious worſhip, . as 
the a& runs, And the jury were committed till they paid 
their fines. And now the court of Exchequer was moved 
on their behalf, to remove by certiorari, the record of their 
fines and their eſtreats: To which the Attorney Genetal 
ſaid, that that concerned the king only, and therefore they 
were to be removed at the ſuit and deſite of the king only, 
and not elſe ; and he ſeemed very angry that ſuch motion 
was made. | e | ; 

e ES To 
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F. Ney 48. 
this caſe of 
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To which Hale Chief Baron ſaid, that they might be re- 


moved at the ſuit of any perſon aggrieved, becauſe there 


was 4 other courſe, for him to be relieved and diſcharged of 
The Attorney General ſaid, he might have his writ of error. 


But Hale Chief Baron doubted of that, and ſaid he had not 


known ang ih edge... 
And then ſerjean: Vid recorder of London faid, that 

thoſe fines belonged to the city by their charter, ſo that this 

court had nothing to do with them, Hole chief Baron, 


not withſtanding all that, they muſt firſt be eftreated hither, 
Et adjurnatur. | | * 


Anerwards by direction of the court, preſidents were 
ſearched and inſpected; but at laſt, upon Conſerence with all 
the judges a Certiorari was denied. And afterwards they 
appeared in the King's Bench, upon a Habeas Corpus : But 


were nat bailed, till they had paid their fines, Vid. Keilway, 


and Velv. p. 23. W harton's caſe.” _ 


Whartms better reported according to Fax. 153: &d Jews 17. where it is clearly held th at 
ane cannot be fined and impriſoned for finding againſt evidence, unlels there be ſome other miſe 


/ 


. queſtion. 


Edwards verſus Sleater. 


. 


N e-ione-firmg, upon à ipe-ial verdict the caſe was 
| thus, viz. A man ſettled lands by fine, to the uſe. of 
_hinfelf for life, with à clauſe in the deed of uſes to this ef- 
feR ; that if he ſhould mak: a jointure to his wife, and make 
a leaſe for 31 years, to commence after his death, for the 
raiſing of Zool. for his daughters portions, that then the 
conuſees ſhould ſtand ſeized to thoſe uſes ; and limited di - 
vers remainders over in tail, the reverſion in fee to him- 


\ ſelf. Afterwards he made a jointure purſuant to this pow- 


er, and then he bargained and ſold the lands to other per- 
ſors in fee by deed. inrolled, in truſt to raiſe portions, & c. 
the-bargainees afterward reconveyed the lands to him in 
fee by teoffment : then he made a leaſe for 31 years, to 


begin after his death, for the raiſing of 3000). for the por- 


tions of two of his daughters only, and he and his wife after 
that levied a fine ſur conuſance de droit, & e. and afterwards he 


died. A perſon by the direction of the leſſee for 31 years en- 


tered, and whether his entry were lawful or not, was the 


z 


Mr. Trevor fro quer” made ſeveral points in the caſe, 


Firſt, he wrged that by the bargain and ſale, the tenant 


for life had departed with-all his eſtate, ſo that afterwards 
he had no ſuch power, as to make a leaſe for 31 years. 
And opon tliis head he conſidered guid operatur by a bar- 


— 
- 


gain and ſale as well before as after the ſtatute of 27 Hen. 8. 


fe” 
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of uſes? before the ſtatute a fee-ſimple would have paſſed 
without the word heirs, and all the eſtate that the bargainor- 
had, as appears, 27 Hen. 8, 5. Dyer 225. And ſince the 
ſtatute, nothing is left in the tenant. for life, as appears 
10 Rep. in Seymors's caſe. So if tenant in tail bargain and 


| ſell tatum ſlatum 8 Vid. Hob. 136. DymocÞ's caſe, 7 Jac.. 


| the powers in this caſe ariſe and paſs out of the intereſt and 


eſtate of the tenant for life, Secondly, by the re · conveyance | 


to the tenant tor life in fee, he is now in of a new and other 


Smith's caſe, 2 Bulſtr. 363. 3 Cro. 896. 1 Cro 157, And 


eſtate, and conſequently his power loſt and gone, Vid. 9 


Hen. 7. I. the caſe of a tenant by the courteſy, who had 


made a feoffment in fee upon condition, and entered for thee, Ein 30. l. 
condition broken; he was held not to be in after his re-entry, 3 Ce. 111. 
in privity of his former eſtate of tenant by the courteſy, Vid. 12G 13. 3. 


1 Rep. 174. Digge's caſe, and 5 Hen. 7. 11. 11 H. 4. 2. Co. 
Lit. Homage Anceſtrel. Co. Lit. 252, that privity of eſtate 
is deſtroyed by a feoffment, Thirdly, he inſiſted that the 
powers here were repugnant, unreaſonable, inconſiſtent and 
contrary to law, viz. that the tenant for life ſhould have 


Hetly 155. 


x Co. 111. E. 


both. theſe powers, to make a jointure, and a leaſe for 3r 


years, to commence after his death; that the firſt of theſe 
deſtroyed the latter, both the jointure and the leaſe being 


to commence in intereſt at one and the ſame time: as if 2 


leaſe for years be made, and afterwards another leaſe be 1 43%. 8. K. 


made to begin at the ſame time, if the ſecond1eaſe be with- 

Out, deed, it is void; and if it be by deed, it is good only 
for the ſurpluſage of time, if there be any, unleſs the rever- 
fron paſs by attornment; as appears 3 Cro. 160. 4 Jac. Star- 


„ ” 
* 


key and Dryeps caſe, Plow Com. 4 3a. 6 Rep. Fitzwillian's 


caſe. Likewiſe the power here is not purſued, if it were ori - 
ginally good: for the leaſe here made is only for the raifin 
of portions for ſome of his daughters, and not for all: ww, 


the power was executed before, by making a conveyance 
to other perſons for the.raiſing of portions, v/z. by the bar- 


gain and ſale. And although a power be not duly execut- 
ed, yet if a man has ventured on ſuch or ſuch a courſe and 
method of executing it, and have miſſed, he ſhall not after- 
walds execute it de novo. As if an office ot inquiſition be 
taken before commiſſioners,” and they have not followed their 
commiſſion, they ſhall not take upon them to find anew, 


Vid. 14 Edw. 4. 2. 32 Hen. 6. 10. 1 Rep. Digge's caſe. 


An uſe once revoked cannot be revoked again, though the 


2a 4 — rey 
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' 
1 * Fo) L 6 Ab” FR * * 2 . * 
* 3 EYES * 4 3 n . f r * N * "RT OPIN . 
* WW: % Oe ⅛⁰ͤ , «”⁊ꝝð“? one I Ie ET are bb 11. ͤ . ⁵ PE TIEN ; . 
2 1 A > , 2 9 | e * 2 > Wenn * * l OY " mr 
. . þ e N * 8 1 Fa IX 9 
1 4 : * * G 
” \ 
* — 2 
= -# K £ :# - E 4 
P * x 


Trin. 1) Car: II. in Sc f 


8 2. rerovery in value 32. Beſides, this is art potheti r 
> N begins with an if, which is not a and poſi- 


ſtruction of the eſtate to which it was annexed, as in the 
cafe of Acirur?'s' th report, lord Straffird's caſe, and Pls. 
Com. 481, 489, which if once they be diſtutbed and dif- 
placed, will never revive again. Fourthly, bete the laſt fine 
has batred the feaſe by non. claim: for the firſt conuſtes 


abe not made an entry to preſerve t, but, as the jury has 


found, another perſon has entered by their direction, which - 

does not amount to a command. And. à claim to avoid as 
fine muſt be preciſe and certain, Vid. Lit. Title Cominual 
Claim, 3 Cto. 31 Bract. lib. 5. fol. 436. Flet. 444. vid. 


Mere Rep. 450. concerning the tnanner of making claim to 


 avoig a fine, and that it muſt be certain and preciſe, Vid. 3 
Cto. 577. Leon. 2 Rep. 221. Fitzhugh's caſe, 9 Rep. Mar- 


garet Podger's caſe, and fo he concluded pro quer.“ | 
Serjeant Newdigate pro defendente, Here is a good power, 
both to make a leafe and to make a ſointure, and the ons 
does not deſtroy the other : they both ariſe out of the wy 
mitive eſtate, and not out of the eſtate of the tenant for life, 
But is a power collateral to his eſtate, and therefore is _ 
deſtroyed by a conveyance made by him; as was adjudged 
in Phitton's caſe, that a leaſe and releaſe deſtroyed not ſuch 


a power, and eſpecially where the tenant for life paſſes away 


only ſuch an eſtate as he may lawfully paſs, and by a bar- 
gain and ſale no more paſſes from him, than he may law- 
fully convey ; nor does ſuch a conveyarice make any diſpla- 
cing of cſlates. 2 | | 5 


| ObjeRe. It is unreaſonable to have ah eſtate charged with 


two ſuch powers, Refp. Cujus eff dare ejus eft diſponere. And 


they may well ſtand together, and depend one upon the other; 
and perchance the jointure may determine in the life of the 


tenant for life, or within a ſhort time after his deceafe, 


and then the leaſe will be good for the reſidue of the term, 
Vid. 3 Cro. 348. And in Berry and Rich#s caſe in the 


Common Pleas it was lately adjudged, that if a man has a 


owet to make a leaſe for years, where there is another leaſe 
in being, there if he makes a leaſe to commence in fre ſenti, 


the power is wellexecuted, and the ſecond leaſe ſhallcontinue 


as long as it may, taking effe& in poſſeſſion, after the deter- 
mination of the firſt leaſe. Vid More's Rep. 618. And a di- 
rection to enter is here ſufficient ; for quid quis facit per alium 
facit per ſe. And-a command, precedent, or an aſſent ſubſe- 
quent in ſuch caſe is ſufficiem : As in gth Rept. os 3 . 

5 A © | i It. 41 0 
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Tun. 1 Car. U. in Scaccäfloe: 
Lit. 416. Co. Lit. 262. Dyer, 331. And in a ſpecial ver- 
did at leaſt ſuch finding ſhall be good, Vid. 4 Rep. 62. 
| Fukbotf's caſe, and 9 Rep. contit of Shrewfbwy caſe, and 
ptayed judgthent pro defendente, © © 


Hale Chief Baron, Here have been many material queſti- 
ons ſtirred on the plaintiff's behalf. Firſt, Whether theſe 
powers ate well raiſed? And it thould ſeem that they are; 
becauſe the eſtates tobe limited by them, ſhall take effect ac- 
cording tb their precedency; and there may very well be a 
reſidue of the term for years, left unexpired after the deter- 
mination of the jointure, which ſufficech. Secondly, Whe- 
thet df no the power be well executed, as to the leaſs 
for 31 yeats? And the power ſeems to be well execvted by 
the ſecod conveyatice; tho? not by the firſt, viz. by the bar= 
gain and ſale, becauſe.it was neither made ſor N nor 
was it « bargain and (ale for 31 years ; but paſſed away all 
his effate and his reverſion in fee; and ſo was not purſuant. 
to his power, and theretore the power not well executed by 
that conveyance. Thirdly, Whether here be a good claim 
made to avoid the fine? But there needs no claim in the caſe; 
bectuſe this leafe is only 2 future intereſt, and therefore not 2 
touched by the fine. Vid. sth report, Saffyn's caſe; and if Aur Jes. « Gt 
it were requiſite, an entry by his direction, that ought to 123. 6. 2 Gr 
entet, which is found here, ſuffices in a ſpecial verdict. _ 
Foutthly, Whether this bargain and ſale have deſtroyed the 
power. Fifthly, Whethet it be deſtroyed by the recovey- 
ance? As to theſe two points, it will be hard to ſay, that the 
teconveyaner has deſtroy ed it, becauſe it is not the act of the | , 
arty that had the power. And it is hard to ſay, that the | 
argain and fale has done it: Becauſe the power is collateral, Cs. Lit. 237. & 
the eſtate to be limited does not ariſe out of the tenancy 2 Le. 6. 
for life, but out of the firſt eſtate. It would be much clear- 
er and a ſtronger caſe, if the tenant for life had a power ge- - 
nerally to make a leaſe for years, to ſay that the leaſe ſhould | 
arife out of his eſtate, than this of ours is, in which the leaſe 
for years is not to commence, till after the death of the te- 
nant for life ; and therefore cannot be incident to his eſtate. 
And in Ney's reports, it is held that a covenant to ſtand ſeized 
in fee, dots not deſtroy ſuch a power.: Though that may 
be queſtionable, becauſe the whole eſtate is there diſturbed ; 
whereas the rr, ahd ſale here diſplaces nothing. And 
if the bargainor bad a power of revocation, he might well 


execute it after the executing this conveyance. But he ſaid, 
ke would not deliver any opinion in the caſe, Er A 


1 


Trin. 17 Car: II. in Scaccario 
Afterwards in Eaſter Term, anno 19 Car. 2: the court delis 
vered their opinions ſeriatim. | „ 


Baron Rainesford pro defendent 15 The ſole queſtion here 


is whether this leaſe for 31 years be well made or not? The 
x: jointure is out of doors, for that is barred by the fine, and the 

1 Ce. 140. 4. Callateral warranty, in the fine does not bar the iſſue in 
gut.. tail, becauſe he is under age. So that the queſtion is ſingle, 
and concerns the leaſe for years only; viz. whether the pow- 

er to make a leaſe for 31 years, to commence'aiter the death 

ol the tenant ſor life, be well executed or not? And here are 

two things to be conſidered. Firſt, The: bargain and ſale, 


and the conſequences thereof, Secondly, The reconveyance. 


by feoffment, and the conſequences of that. As for the bar- 
gain and ſale, that does not diſplace any remainders limited 
to other perſons. $0 that notwithſtanding it, the power re- 


mains, and nothing is paſſed away by it, but what the te- 


nant for life might lawtully paſs. Secondly, The reconvey- 


_ ance by feoffment that in deed diveſts all the remainders and 
makes the feoffee to be in of a new eſtate, 1 Rep. Chudleig/'s 
cCaſe, 10 Rep. Seymor's caſe, And it may be doubted, whe- 
ther or no the power be not thereby ſuſpended, till the eſtates 
be recontinued by an entry ? But I hold it is not: Firſt, It 


is collateral to the eſtate of the tenant for life, nat being ta 


commence till after his, eſtate be determined ; And therefore 


OR it cannot be deſtroyed by a feoffment. Vid. Aibany's caſe, . 
es, Lit. 237. a. 1 Rep. and Digge's caſe, ibidem. And it is the ſame caſe 
3 Ce. 174. 4. then as where the power is in a ſtranger, Vid. 8 Rep; 


MWitlocl's caſe, And the eſtate here is reveſted by a re-entry, 
And if a tenant for life aſſigns over, that does not obſtruct his 
power of making a leaſe, ro commence after his death: For 
Len Go, 4 collateral power remains notwithſtanding the eſtates be 
= difturbed ; as in 15 Hen. 7. 11. 1 Rep. Albany's caſe, and 
Digge's caſe, Co. Lit. 170. A power given to executors or 
to feoffees to ſell, remains after the eſtate is diſturbed. Se- 
condly, The eſtate here is recontinyed by the entry of the 

' tenant in tail, after the death of tenant for life, which is found 
here by the verdict, Vid. 1 Rep. Chudlcigh's cafe, ObjeQi- 
on, The power cannot be ſaid to be collateral with reſpe& 
to the remainder in fee, which was in the tenant for life, and 
aſſed by the bargain and ſale. Reſp, There is a diverſity 
3 a condition and a power. A condition cannot be 


Peſt 416. apportioned, but a power may, for one is not favoured in law 
Heb. 313.1 70. as the other is: Vid. Co. Lit. 215. 237. Hob. 312. And 


* as long as the eſtates tail remain, the power ſhall be deem- 
| ed collateral, but not after they are determined. In this caſe 
they continue as yet. And concluded pro dęfendente. 


* 


is 


Baron 


rin. 14 Car. II. in Scaccario ?-? J 
Baron Turner pro guerente. There are two queſtians in this ; 
caſe. ' Firſt, whether this power be well created? And I hold 
it is. Secondly, whether it be well executed? And I hold 
it is not, becauſe it is deſtroyed by the bargain and ſale z nor 

is it collateral, if it were, it would not be ſtroyed, accord- 
ing to Albany's caſe, and Digge's caſe, 1 Rep. But here it 

fa vors of the land. If a feoffor had reſerved ſuch a power 
originally, it would not have been held to be collateral : And 
though the land do not paſs from him that has ſuch a power, 83 8 
yet if ſuch perſon have an eſtate in the land, the power is cy, Lu. 237. 
dot collateral, Co. Lit. Cond. laſt leaf. And it might be * 
miſchievous, if the power were held to be collateral ; for 
then if the tenant for. life ſhould grant a rent charge, and aſter- 
wards make a leaſe, &c. he would a oid his own act. But 
| becauſe it ſavours of the land, it is gone by the bargain and 
ſale, and paſſes together with the land, and amounts to a con- 
| firmation by reaſon of the «ſtate in fee expectant. As in ' 
15 Jac. 2 Cro. Dutton and Ingram's caſe : If tenant in tail,.a Cre. 427; \ 
remainder to him in fee, grant a rent in fee, the rent con- — 
 firues after the expiration of the eſtate tail, and the grant | 
works by way of confirmation, by reaſon of the remainder in . 
fee; and the grant purports an eſtate in fee, tho? it be not 
teally ſuch ; ſo here. And concluded pro querente, - 
Hale Chief Baron pro defendente The fine and non- claim 
do not bar this future intereſt, not being here diſplaced and, 
turned to a right. And the powers f making a jointure and 
a leaſe, as aforeſaid, are conſiſtent : For during the cintinu- 
ante of the jointure, the leaſe ſhall not take effect in point : 
of intereſt, but, ſhall go on in time, and the reſidue of the 
term that remains unexpired, after the death of the jointreſs, 
ſhall take effect in inter: And no more. The only queſ- 
tion then is, Whether or no the power to make a leaſe for 
one and thirty years be deſtroyed? Firſt, powers to raiſe 
eſtates are either ſimply collateral (as where a party that has Zach 9, 10. 
ſuch power has not, nor ever had any eſtate in the land: As 1 Fe. 138. 
where ſuch power is reſerved to a ſtranger, and there it can- 
not be deſtroyed by ſuch ſtranger, becauſe it is no more than 4, Ce. 174. «. 
a bare nomination) or not ſimply collateral: And theſe latter ©. Lit. 237. 4 
are of two forts. Firſt, appendant and annexed to the eſtate; | 
Secondly, in groſs. A power of the firſt ſort is, where tenant. 
for life has a power to make leaſes for one and twenty years 
or three lives: Such a power is not ſimply callateral. For if 
ſuch a tenant charge the land with a rent, and then execute 
his power, the charge ſhall not be defeated whilſt * ens 
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Tue Rep. So if he had before covenanted to land ſd | 
ed to the ole of another ; becauſe the power in that caſe is 


annexed to the eſtate. But where the power does not fall 
within the eſtate, as here the tenant for life has a power to 


make an eſtate, which is not to begin till after his own eſtate 


* Ci. 111. F. 


2 Zev. d 
1 In /t 265. 5. 
30e. 12. a. 


# * 
- 


.condly, he has paſſed away his reverſion in fee, by bargain 
and ſale, Reſp. To the firſt objection, the bargain and ſals _ 


determined, ſuch power is not appendant of annexed to the 
land, but is a power in groſs; Becauſe the, eſtate for life 


bas no concern in it. And yet ſuch a power may by apt 


words be deſttoyed by releaſe, or by a fine or feoffment, 


Which catry away, and include all things relating to the 


land: But an affiznment of tatum ſtatum fun, or other altera · 
tion of the eſtate for life, does not affect ſuch a pawer ; bes 
cauſe it is a power in grofs, or FO OT A TOs, 

Now we are to conſider, whether, as this caſe is, the power 
be deſtroyed? Two things have been urged, to proye the 
power gone and deſtroyed. Firſt, the bargain and ſale. | Se- 


condly, the feoffment and reconveyance to the tenant for life, 


In the firſt of theſe objections there are two things. Firſt, 
the tenant for life has paſſed away his eſtate for liſe. Se- 


- 


does not touch the remainders in tail; but the eſtate for 
Hife, and the remainder in fee only. And the power here is 
not annexed to the land, but is a power in groſs. If the 
tenant for life in this caſe, had a power of revocation and 
ſhould make a leaſe, that would not deſtroy his power, be- 


__ exuſe no eſtates is diſplaced hy it. And in Hughe's Rep. in 


27, 28. Eliz. Caf. 40. a bargain and ſale does not pals. gway, 


nor affect a contingent uſe in the bargainor ; But a feoffment, 


or a fine would transfer it. And ſor anſwer to the ſecond 
objection, grounded upon the e in fee being con- 
veyed, I hold that if the remainder M fee ſhould come in be- 
ing the bargainee would not hold the land charged with this 


Jeafe, becauſe the intereſt of the remainder in fee would 


ſupport it, and it is a power annexed to that eſtate, but till 
then it is a collateral power, and in groſs quoad the remainder 


in tall, which are precedent to it. But that is not our caſe ;, 
for the queſtion here is not how the law would have heen in 


caſe the remainder in fee had been the only eſtate in being. 
|  ObjeQtion, if the fee-ſimple be diſcharged, then the mean 
| eſtates are ſo too: As in caſe of a ſeignory or condition, if 


Ante 414. 


the fee be diſcharged, the mean eſtates are ſo to. Reſp. A 


power is apportionable, but a ſeignory or a condition is not. 
As a warranty, tho? it be deſtroyed as.to the fee · ſimple, yet it 


continues annexed to the mean eſtates. This was alderman 
| Garraway's 
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| _- $ a ; 2 leaſe for an hundred years being made, 
the reverſion was granted for life, and the leſſee granted his 
eftate to him in the reverbion i in fee ; and it was held, that 


„ 


may come in Tall on' ; Tr: yet the power- is not wen 
oy it. So if a rantee in fee of a rent Es he rem 
| fee of the land de 


remainder in fee Nauener, ever into > 1005 ion. Fi: Noy's 
Rep. Bramall and Cook's cafe, Paſch. 39 Fliz. No more 10 
his caſe ſhall the poſſibility of the remainder in fee co 
inte poſſeſſion, Teftroy the power. 
A ſecond queſtion | is, whether the feoffment Has deſtt 
it, or no? And I hold not ; becauſe it never was in 
feoffor, nor reſerved to him. "But there is na feoffment are 
found, but only a conveyance from tbe bargainee to the 
tenant for life, with theſe words, viz. grant, bargain, ſell, 
releaſe, enfeoff and confirm. But admitting the power nee 
| 2 ed, cau ſo pu fo era; yet here is a forfeiture of the 
eats f or life, FF ſplacing of alt the remainders. | 5 
Object. The power then is ſuſpended. | 
3 7 No; becauſe here William had a right to PO 
ſuch a leaſe, 9 is ſufficient to ſupport the. power. As if 
tenant for life, remainder to the right heirs of J. S. be dif- 
ſeiſed, the right remaining in the tenant for life is ſufficient ; ce. 66. 44 
to ſupport the contingent remainder : and by the entry of Pep. 84. 
tenant for life, it is reduced together with the eſtate. 80 


here, if the tenant for life had been diſſeiſed, and then had HEY "A 


made ſuch a leaſe, and had entered, this would have reduced 
the right to an aQtual eſtate. And here it is found, that the 
APO. in tail entered, which reduceth all the eſtates and i in- 
tereſts, and by conſequence IO) leafe far 3k years : and con- 
e. nl | 
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| Oftend in Flanders to London, which was more by the 3d 
part than the legal intereſt of the mohey; and if ſhe do not 
return then the obligation to. be void. The defendant 


as 
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NB upon an obligation, conditioned to pay ſo micſi 


money if ſuch a ſhip returned within ſix months fron 


pleaded, that there was a corrupt agreement betwixt him- 
elf and the plaintiff, and that at the time of the making the 
Obligation, it was agreed betwixt them, that he ſhould have 


no more for intereſt than the law permits, in caſe the ſhip 


ſhould ever return; and avers, that the obligation was en- 
tered into by covin, to evade the ſtatute of uſury, and the 
penalty thereof: upon this averment the plaintiff took iſſue, 
and the defendant demurred. And the cauſe of demurret 
was, becauſe the plaintiff had not traverſed the moſt mate- 


ment: and that the averment was but the refult of that, and 


the conſtruction of the law upon it. And that ſoch plea 8 


good, though. a matter and agreement be averred, which is 
beſide the obligation and condition thereof, and which de- 


Hale Chief Baron: clearly this bond is not within the 
ſtatute: {or this is the common way of inſtirance, and if this 
were void by the ſtatute of uſury, trade Would be deſtroyed. 
And it is not like to the caſe, where the condition of A 
bond is to give ſo much money, if ſuch of ſuch a perſon be 
then alive; for there is a certainty of that af the time. But 


* it is uncertain and a caſualty whether ſuch a ſhip ſhall ever 


return or not. But he agreed, that the averment was well 


taken, becauſe it diſcloſes the manner of the agreement: 
and although the corrupt agreement might have well been 


traverſed ; yet the averment is traverſable too, and the de- 
murrer to the replication naught : and afterward the de- 
murrer was waved by conſent, and iſſue taken upon the 


averment. 


1 


Barrio g- 


rial part of the defendant's plea ; iE. the corrupt agree> 


ſtroys it; vide Cro. 2 Rep. 253, 5 Co. Rep. 69. Burton sd 
elec: | | PO ED! 


* 


Tan * Car. 1 in Sete 


* 


Banington ve, te 1 _ Knight and 


Fan 
Un Engliſh bit the dat + was, that Thomas Pride, 5 4 


tainted of treaſon for the death of king Charles the 


firit, by the late a& of 12 Car. 2. by his will in writing, 


made before April 1659, had deviſed certain lands to be fold 
for the payment of his debts, and made his wife and his ſon | 
executors, and that they ſhould ſee his will performed in 


every particular; and died. His executors conveyed the 


lands in queſtion over to King and Pincheen, in truſt for the 


payment of the teſtator's debts: And whether or no theſe 


lands ſhould be liable in the truſtees hands to the payment of 
his debts, or ſhould be forfeited by the ſaid act of attainder, 


was the queſtion. 


And it was ſaid by Hale Chief Baron, that if there had been 
an intereſt deviſed to the executors, it would have prevented 


(s) 


the lands from eſcheating ; as 49 Ed. 3. [/abel Glad heapos c. Lit. 268, 
cuſe. And it has been held, That if a man deviſe that his . * © 


lands ſhall be ſold by his executors, for payment of his debts, ,, 
that that will give the executors an intereſt, as well as if he 


Ante 5 2 Cv. 
&7 Ly. 113. & 


had deviſed his lands to his executors to be ſold. Other-#," Ce. 173. 


wiſe where he deviſes in general, that his lands ſhall be ſold : 


mult ſell, 15 Hen. . But here the queſtion ariſeth upon 
the ſaving i in the act of parliament, which ſaves all eſtates, 


1 Ro 329. 
Je 354. 
without ſaying by whom, though in that caſe the executors 107, 381.ocard, 


truſts and intereſts, bond fide, made before April, 1659. ex- , 75 TIS 


cepting for wife and children. And here is but an authority 
Git and that authority is to the wife and child, whoare 
within the words of the exception. But yet it would be-hard 
to make ſuch an expoſition, as that an eſtate ſettled upon a 
wife or child in truſt for others, and not to their own uſe, 
ſhould be excepted; or that ſuch an authority as this, if 
there be no more, being given by will for the payment of 
debts, ſhould be out of the ſaving. But it was, ordered to 
have a caſe made of it, for the court to adviſe upon. 

And afterwards the court held, that the lands might well 
be ſold, and that they are within the proviſo of the ſaid a& 
of attainder, whether it be a power, or an intereſt that paſſeth 
by the will; and that the payment of debts is a good conſide- 
ration; and that if one of them refuſed, the other might ſell 


by the fiatute of 21 Hen. 8. and though but a power was de- Ce. Li. 113. 8. 


Aa | | viſed, ©3676 6 


Pot 432. 
per uſe, which is not here neither. And judgment was gi. 


45 
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Trio. 19 Car. II. in Scaccario - 


| viſed, and the lands veſted in the king by attainder ; yet may. 


they be diveſted again, as in caſe of an eſcheat, in 49 Ed. 3. 
1jabel Goodcheap's caſe, » And the exception in the proviſo, 
concerning the wife and children, holds only where an eſtate 
is made to them, which is not here; and to their own pro- 


7 


ven accordingly. _ 


>, 


5 Anonymous. 


IN an action fam quam in this court upon the ſtatute of 
uſury, for taking more than 61. per cent. contra form' Stat”, 


there was a verdict for the plaintiff. And it was now moved 


in arreſt of judgment, that it lies not in this court for uſury 
committed in London; though it would he upon the ſtatute 
of 21 Jacobi. And in truth, the intereſt taken here was more 


than 10 l. per cent. for there are four ſtatutes againſt uſury, 


one in king Henry the eight's time, a ſecond in queen Eliza- 
beth's, a third in king James his reign, and the laſt in king 
Charles the ſecond's ; and the uſury -in this caſe exceeds 


what any of the ſtatutes allow. And ſince the conclufion is 


general, contra formam flatuti, it ſhall | be intended contrary 
lo the form of that ſtatute, which allows theflargeſt intereſt, 
viz. 10 l. per cent. or at leaſt 8 l. per cent. and it ſhall not be 


intended of the laſt ſtatute, which allows but 61. per cent; 


And then by. the ſtatute of 21 Jac. cap. 4. there ſhall be no 

| ſuit upon a penal ſtatute, but as that act directs, which does 

not extend to the court of Exchequer, unleſs the offence were 
committed in Middleſex. Alſo uſury is an offence at the 
common law. . C cou ws 
Hale Chief Baron: Jewiſh uſury was prohibited at com- 
mon law, being 401. per cent. and more; but no other. And 
here the ſuit being for taking more intereſt than 6 l. per cent. 


. ſhall be intended to be grounded upon that ſtatute that for- 


bids the taking more than 61. and by that law the ſuit is 
given inno court in particular, and therefore may well be 
proſecuted here: Though if a particular court had been 
named, as in 21 Jacobi, it would have been otherwiſe, And 
we will not preſume that a ſuit is out of our juriſdiction, if we 
may ſafely and fairly intend that it is within it. And if the law 
were held otherwiſe, many ſuch ſuits in Com. B. would be 
avoided, and it would be of dangerous conſequences: And ſuch 
uſury is now ſo common, that all means that may be, muſt be 
made uſe of to preyentit. But the court took time to conſider 


Of it. 
The 
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4 Trin. 17 Car. Il. in Scaccario! 
; ) | | 5 A : . N F 1 
+ The King vhs Margery Barnard. 


IN a ſſire facias the caſe was thus; viz. One Gaſeley was 


in the year 1659, attainted of murder ' and — 


and it was afterwards found by inguiſition, that the 
Gafeley had lent 30 l. to the defendant, and that the defen- 


dant was indebted to the ſaid Gaſeley for it, Whereupon a 
ſcire facias was iſfued againſt the defendant, who pleaded, 
that the was not indebted to the ſaid Gaſeley mods & forma 
prout: And this iſſue being tried before Hale Chief Baron in 
Middleſex, he held clearly, that the act of 12 Car. 2. of ge- 


neral pardon could not be given in evidence upon this iſſue, 
but that it ought to have been pleaded ; for that this is not a 
general iſſue within. the intent of the act. And he held, that 
if it had been pleaded, it would have been a good bar: For 


the a@excepts only the offence, and not the forfeiture ; which 


is pardoned. And that act, as itfelf direQs, onght to be 


| expounded moſt beneficially for the offender. 


1 


Doctor Blackmore's Caſe. 


H prayed 2 prohibition, for that he was prefented-in the (8) 
141 V. ante 379. K 


archdeacon's court of Canterbury, and there proſecut- 
ed for not coming to church at Biddenden, in the county ot 
Kent, whereas he dwelt and was inhabitant in Suſſex, out 


of the dioceſs; and yet was cited to appear there, contrary 


to the ſtatute of 23 H. 8. 


In oppoſition to which the ads and proceedings in the 
court chriſhan were produced and ſhewng which expreſs him 


to have been cited within the dioceſs, and that he was reſi- 
dent there at the time of the offence committed, | 
And hereupon the court declared, that if a man be cited 


within the dioceſs, though he be not an inhabitant there, 


but only comes there to trade, or otherwiſe, that this is not 


within the ſtatute of 23 H. 8. And that if it were otherwiſe, 


there might be offences committed againſt the eccleſiaſtical 
law, which would not be puniſhed at all. For men would 
offend in one country, and then remove into another, and ſo 
eſcape with impunity. But becauſe it was alledged, thathe 


was really cited out of the dioceſs, and that it would be made 


appear to the court. Adjornatur. e 
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Ante 127, 191. 
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| at Trin. 17 Car. II. in Scaccario- 


The Attorney General verſus Fox, Baynard. 
IN - WE os 1 
; (9 ) 85 an outlawry after judgment in debt againſt 77 
| mas Brocas eſq, at the ſuit of Angelo Stoner and his 
wite; and extent being taken out thereupon, it was found b 
inquiſition upon the firſt of October, in the year of our Lor 
ene thouſand ſix hundred fifty and four, that the ſaid Brocas 
was ſeized for life of divers lands in Southampon ; which 
were ſeized into the king's hands, and leaſed out under the 
Exchequer ſeal to the ſaid Stoner: Whereupon the defen- 
dants as terre-tenants pleaded, that before this inquiſition 
and ſeizure, the ſaid Brocas by a fine ſur conceſſit, granted 
theſe lands to one Abdy for five hundred years, if he ſhould 
ſo long live: And that Abdy died, and that after the inqui- 
ſition taken, his executors demiſed them to the defendants 
for four hundred and ſixty years. To which the Attorney 
General demurred, becauſe the latter leaſe appears to have 
Ante 101, 106. been made ſince the inquiſition and ſeizure into the king's 
gust. hands, during which time no eſtate could be granted of the 
Aue 156. ent. lands ſeized: Nor any action of treſpaſs brought by a ſtran- 

a ger that had right; Plowd. Com. 545, b. 19 Ed. 4. 
4:3 | 2 Stamf. Prerog. 56, b. | 7 95 
' Cartlew 442, To which was anſwered by the court, that any one that 

| has an eſtate or a right, may grant the ſame over, if his 
E title be precedent to the outlawry: But true it is, that the per- 
Ante 101, 106, ſon outlawed cannot by his own a& defeat the king's intereſt; 
2 but a ſtranger that has right, may; for elſe it would be 
very miſchievous. | DE 


Nota ioc; becauſe it is contrary to the courſe of the court 


\ , Erquertbeeauſe of Exchequer, as I have been informed, 
Abdy's leaſe . : s 
Serbe de have detertniged by his death. 


The 
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Tin. 17 Car. II. in Scaccario: 

The Counteſs Dowager of Pembroke werfis the Earl 
=, of Burlington. 

1 PON a cas to an Engliſh bill, it was held by Hale 


| Chief Baron, that return of writs may be claimed by 
prelcription, as appertaining to a manor : And ſo it appears 


in Qu warranto 2. in 42 Eliz. here the law is 


admitted to be fo; though the preſeription there was not well 
laid to entitle the party to it. But more eſpecially may it be 
claimed, as appertaining to an honour; as was held in 
19 Jac. in Howard's caſe; in the caſe of the honour of Clun. 
For honours have more large incidents, than manors have. 
He held further, that againſt a a pernor the plaintiff needed 
not ſhew how he claimed that privilege. But in a guowar- 


Ante 358, 3571 


rants, where the defendant muſt make a title, he ought to f 436. 
ſhew it. Vide 9 Rep. The caſe of the Abbot of Strata Mar- 


cella 29. And the court ruled the caſe accordingly. 


5 For ſome following Terms the Author was Abſent, 
| propter #gritudinem, =» 
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De Termino 8. Trinitatis, Anno 18 Car. II. 
V 


1 


In en 79 
The Attorney General venſus Beſton. 


N a ſeire facies upon a recognizance for rent and farm 
of the exciſe, as farmer thereof; he pleaded the act of 
general pardon 12 Car. 2. which excepts the rent, but not 
the ſecuriy: And by an explanatory aQ made anno 15 Car, 
2, the ſecurities of their ſureties were made liable, but no- 
thing is ſaid of the farmers own ſecurities. But the court 
held that 2 fortiori the farmer's own ſecurities ſhauld be liable, 
becauſe the explanatory ad mentions. the ſecyrities of the 
ſureties only: And it is ſtrongly implied by omitting them 
cout of the latter act, that the parliament had no doubt upon 
them, but that they were excepted out of the act of oblivion. | 
Beſides, the ſecurities of farmers and their ſecurities are but the 
ſame ſecurities in law, for all are principals with reſpe& 10 
the king. And ſince the ſureties are bound, 4 fortiori, the 
principals ſhall. And judgment was given accordingly. 


Dtiennis werſw Loving. 


— 


IN ejefione firmæ for a meſſuage in Weſtminſter in Middle- 
1 ſex: Upon a ſpecial verdict the caſe was thus; viz. 
The office of one of the tellers in the Exchequer was granted 
in reverſion by the late king Charles to one Squibb, habe ndum 
to him and his aſſigns during his life, and with a proviſo that 
the grantee ſhould not intermeddle in the ſaid office, before 
he had given ſecurity with ſureties to the lord treaſurer. The 
grantee before admittance or ſecurity given, granted the office 
over in reverſion to another; then the office becomes void, 
and the king grants it to the defendant, who entered into the 
houſe belonging to it, and the aſſignee entered upon him and 
aſſigned to the plaintiff. EEE 


Serjeant | 


„ 18 Car. II. in Scaccario. 
Serjeant Glynn, pro quer. Made thefe points in this caſe 
Hints. wa de aſſignable? Secondly, She: 
ther if it can be aſſigned, yet an aſſignment be good, that 
is made by a perſon, who has not been admitted ? Thirdly, 
Whether this aſſignment be a forfeiture of the elec withid 
the proviſo ? Fourthly, if fo, whether a ſcire facias or finding 
an office be requiſite to enable the king, to rake avantaged of 
the torteiture. Fiſthly, whether the ſpecial verdiQ, fup- 
ply the want of an office or ſcire ſaciat. is | 
_ Fiſt, The office is aſſignable, by reaſon of the word affigns ,, 96.11 
in the patent. But elſe it would not have been aſſignable, 122. : 
being an office of truſt, which concerns the king in his Te- V. ib. 1 Je. 
venue: Some offices are in their nature aſſignable, without 
the word aſſigns, and ſome not. As a parkerſhip is an office 
aſſignable in its nature, being an office of profit: Others are Aue 356. 1,70, 
not, viz, Offices of public truſt, as this here is.. vide 5 Ed ib. 
4. 3. 19 Hen. 6. 34. 11 Ed. 4. 1, 2. 10 Ed. 4-14. ſo offices 
granted to men, their heirs .and aſſigns are aſſignable: As 
9 Rep. 97. b. admitted in caſe of a ſhrivalty. And there is 
no inconvenience in ſuch caſe ; for if aſſigned to ar unfit per- ,,,, 130. & 
ſon, the court can refuſe to admit him, vide Dyer 1 50. guet. 
8 1 Ed, 4. 2. | | | oo 
| Object. It cannot be aſſigned in this caſe, becauſe then the 
intention of the patent will be fruſtrated ; which is, that 
ſureties ſhail be 2 Wan ee oy * 5 
Reſp. The aſſignee may and mult perform that, vide Lit, C7 
97. and 5 Rep, Geodale's ca ſe. 8 6 Na 2 
Secondly, The aſſignment is good before admiſſion; fot 
admiſſion relates to the exerciſe of the office only, and not 
to the intereſt in it; and the intereſt paſſeth by the grant: 
Otherwiſe it is in caſes, where the admiſſion gives the very 
intereſt itſelf, As in caſe of the pruthonotaries, or of a co- 
py-hold, 39 Hen. 6. 34.9 Ed. 4. 4, 1. . 
Thicdly, There is no forfeiture in this caſe, for there is no 
exerciſe of the office before admiſſion :' And the entry into 
the houſe is not an intermedling in the office: For that is no 
execution of, or entry upon the office, but upon a thing 
that is appendant to the office, Vid. Pl. Com. 158. b. 169 c. 96 3. 
4 Rep. 33. 3 Cro. 18. Conditions that diveſt eſtates ate 
taken ſtrictly, | | 


Fourthy, admitting there were a forfeiture, yet na ſcire 
facias, or finding an office is requiſite, Vid. 9 Rep. 95. 96. 
Pl. Com. 489. 2 Rep. 53. 4 Rep. 4. the Sadler's caſe, 


-" iſthly, 


Fifthly, The verdict cannot ſupply this defect, becauſe; 
Firſt neither the king nor the patentee are parties to it. 
Secondly, A verdiQ againſt a tenant for life, is no evidence 

_ againſt him in the reverſion. Thirdly, If the law beſo; 
'the party grieved is without remedy, which he may have if 
an office were found; for that is traverſable, | | 
A Peat. 3 Vagb. Object. N. B. 38. 16 Hen. 5. 11. If a-title appear for the 
299. Ph. 343. king, upon a record betwixt other parties, he ſhall have the 
33 8 TOR  - | | C7 5 
title appear without record or office, and only on ſurmiſe, ſecur, 1 Cre. 590, 
KReſp. That is always quoad the party to the record; for 
it is an eſtoppel to him, as Hob. Rep. 127. And eoncluded 
o querente. | | 25 5 
Sir Heneage Finch Solicitor General pro defendente. There 
are two principal points in the caſe. Firſt, whether this of- 
fice were aſſiguable, if there had been no fuch proviſo. Se- 
condly, whether the proviſo alter the caſe ? 3 8 
The firſt queſtion, has four things in it to be conſidered. 
Firſt, whether the, office would have been aſſignable, withe 
out the word aſſigns in the patent? Secondly, whether the 
Habendum to his aſſigns, had made it aſſignable ? Thirdly, 
Whether an aſſignment be good before admiſſion ? Fourthly, 
whether the aſſignee ought to be admitted? 1 h:” 
The ſecond Queſtion, has four things likewiſe to be con- 
ſidered. Firſt, whether the proviſo be an implied or an ex- 
preſs condition? Secondly, whether the aſſignee be bound by 
it? Thudly, the conſequence of that: And tourthly, What 
expoſition is to be made upon the patent taken altogether ? 
Firſt, the office is not aſſignable without the word aſſigns, 
| becauſe it is an office of a great and a public truſt, Dyer 30. 
| Secondly, The fabendum does not alter the caſe, it being in 
the king's caſe ; for it would be inconvenient, that the king 
thould have an officer in ſuch a place, put upon him againſt 
his will, 11 Ed. 4. 1. 21 Ed. 4. 84. and habendum to the 
grantee and his aſſigns, is no other than if it had been to him 
t 7. 113. and his heirs, which would have been void, 21 Ed. 4. 84. per 
Bryan. Hill. 1652. B. R. in Hattor's caſe, the office of a 
garbler granted with power to make a deputy, does not ex- 
tend to an aſſignee, becauſe an office of truſt. There is no 
preſident of an aſſignment of ſuch an office. Nor was there 
any ſuch word as aſſigns in the patents of them, till the time 
- of R. Car. 1. Thirdly, the aſſignment before admittance is 
void: For where an office requires ſkill, admittance is neceſ- 
ſary; for elſe there can be no examination of the officer's abi- 
ties, vide 5 Ed. 4. and if it were otherwiſe, the aſſignee might 
have a good title, though the aſſignor had none himſelt, vide 
, ; Hob. 
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Trin. 18 Car. II. in Scaccands? 41727 
Hob. 148. Fourthly, the Stat. de. Scaccario requires admĩt- 
tance (ſee ihe words of it} before entry into the houſe. . _ 

For the ſecond queſtion, Firſt, a proviſo is modus donationts, 

and more than the law implies. Vide 7 Ed. 6. c. 1. and the 

proviſo here varies from the ſtatute in three reſpects. Firſt, 
the ſufficiency of the ſureties is triable by the patent, by the 
Lord Treaſurer: There by the court. Secondly, two ſure- 
ties are all the act requires: here are more. Thirdly, the 
treaſurer is to determine what ſum the officer and his ſureties 
are to become bound in; By the ſtat. the court is to deter- 
mine it, Fourthly, the aſſignee is not in this caſe bound 

by the condition. Firſt, the proviſo ſhall be taken ſtrictly in 
the king's caſe ; and an aſſignee is not named: Dyer 65, and 

Moers ee, 4. Anderſon's Rep. 124. Latch. 16. Dyer 66. 
Secondly, the aſſignee cannot perform it. Vide ) Ed. 6. c. 1. 

' Condition de recognizance. And the Stat. de Scaccario extends 
only to officers. Alſo he is not liable in ſuch manner as the 
king requires by it, Third conſideration is the conſequence 
of this, which is very prejudicial to the king; and therefore 
the court will not permit it. Vide Hob. Rep. 335. Vide 5. 
Rep. Knight's caſe, 7 Rep. Englefield's caſe, Vel. 207. r. 
Hen. 7. 24. 35 Hen. 6. 34. and 4 Car. Sir William Brockman's 
caſe, in Scaccario FEM 25 N 

For the fourth conſideration; the proviſo muſt. be ſo ex- 
pounded as to be a qualification of the grant, and the power 

of aſſigning to take place, after ſecurity given and not be- 
fore. And Hob. Rep. 170. is not law, as appears Co. 4: 
Rep. Dumport's caſe, and Mich. 1655. B. R. Fox's caſe, ſuch 
a proviſo was adjudged to be good, againſt that authority in 
Hob. and this office is not in its own nature aſſignable : | 
Otherwiſe; if it were ſuch. And concluded fro defendente, a 
Afterwards in Eaſter term 19 Car. 2. The defendant pro- 

| cured a writ de Rege iuconſulto, directed to this court to ſur- 

ceaſe proceeding, after the caſe had been debated on both 

fides, and that the court were ready to deliver their judg- 

ments; which writ was grounded upon an inquiſition, and 

ſeizure of the office into the king's hands for a forfeiture, and 

a plea to the inquiſition, and a judgment thereupon in Chan- F. N. B. 184 
cery for the king: Which inquiſition was taken after the © 2 209 4 
ſpecial verdict, and the arguments in the caſe ; and the 
court allowed of the writ de bene e, and gave a day to ſhew | 

cauſe, & c. „„ | 


The 
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2k Tun. 18 Car. Il. in Seaceario: 
The writ contained and ſet forth the patent of the 29 of 
Jan. 14 Car. By which patent, the office of one of the four 
tellers in the Exchequer, was granted to Arthur Squib junior, 
in reverſion, Aabendum to him and his aſſigns for his lite, to 
be exerciſed by him or his deputy with all profits, fees and 
regards thereunto belonging; with a proviſo not to exerciſe 
the faid office, till he. thould have given ſufficient ſecurity, 
with ſureties by. recognizance or obligation, ſuch as the trea ; 
ſurer or Chancelior of the Exchequer ſhould think fit for 
making his accounts: That on the 28 6f May 1658. Art lur 
$quih ſenior, one of the tellers, died, and thai thereupon, Ar, 
tur Squib junior claimed; the ſaid, office, and the profits 
thereunto belonging. That on the 14 of Sept. 15 Car. 2. 
an office was found beſote Sir Antony Fach ſen and others, 
commiſſioners upon. oath, that the ſaid Art lur junior had 
not exerciſed the ſaid office nor taken the oaths of ſupremas» 
ey and allegiance, and that yet he had taken fees belonging 
to the office, amounting 10 113 J. without taking the oath | 
for due execution of the office. That the 17 of April 16 
Car. 2. Edward Sguib came and pleaded to this inquiſition, 
as aſſignee of Ie Bie Arthur Squib junior, that on the 21 of 
Feb. 1653, the ſaid Arthur junior, had aſſigned over to 
him the ſaid offi:e, with the profits thereunto belonging, and 
that Ari nur Squib junior is yet alive. That upon this plea 
| judgment was given in the court of Chancery, that the ſaid 
. office was forfeited, and that it ſhould be ſeized into the 
"king's bands: And that the king is informed, that there is 
nun ejedꝭ ment depending in this court betwixt the ſaid parties, 
ut ſupra, for a houſe belonging to the ſaid office, upon the 
demiſe of the ſaid Edward Squib; and _ thereupon required 
the court not ta proceed in the cauſe, Rege inconſulta, 
Aud the queſtian was, whether this writ ſhould be allow- 
ed, or not; and whether the court might proceed, this writ 
notwithſtanding F"ﬀ”} —_  »- | F 
Hardret for the plaintiff in the action, conceived the writ 
ought not to be allowed. \ . 
PFinſt, this writ is in the nature of an Aid: prayer. 9 Rep. 
- 19. a. Ann Bedding field's caſe. And it is there called a cir- 
cum peclè agatis, Now it is a conſtant rule in our books, 
that there ſhall be no aid-prayer of the king where the king 
can receive no prejudice nor miſchief ; and therefore it is ad- 
judged, 4 Hen. 7. 1. that if the bing commits the cuſtody of 
a guard, and the committee be impleaded, that he ſhall not 
have aid of the king: Becauſe the king loſes nothing: 
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Though livery be to be ſued out of the king's hands. Other- | | 
Lp ne. 8 wiſe, where a rent is reſerved to the king. 9 Hen. 6, 20, 61. bo 
N. B. 153.7. | | | WY 
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- and oare all the books, 'that aid of the king, Mall fot be, 


but where the king is in danger of receiving a loſs, & c. or 
where the King's tenant has a warranty. 35 Hen. 6. 56. 
43 Ed 8. 3. 48 Ed. 3. 18. 49 Ed. 3. 6. 24 Ed. 3. 6. 3) Hen. 
6. 28. 2 Hen. 9. 11, 21 Ed. 3. 19. 11 Hen. 4. 86. In an at- 
tachment for a contempt, again the Mayor and Sheriffs af 
London, for that the king had granted to the plaintiff, the 
office of meaſuring certain cloths in London, taking for the 


ſame as much as fuch a one took, during the plaimilf's 's lifes 


the defendants pleaded, that they held the city of the king 


in fee farm, and that by this grant the fee-tfarm would be 


impaired, and prayed aid of the hing: And it was denied, be- 
cauſe the king is at no loſs ; and if aid were granted, the 


| Bas might Ser the los of his reverſion i in the ſaid 9 9 | 
Object. 2 Hen. 7. J. b. 11. . In Croft's caſe; in an 11. 


bre brought for the office of keeper of Woodſtock Park, up- 
on x grant made by king Ed. 4. The defendant made 2 
title to it, by virtue of a grant made by king Hen. J. and pray- 
ed aid and had it, though it was ebjeCted, that both parties 
claimed by virtue of the king's grant; and ſo the king at no 
M "WR © 

Refp. It appears by'the book in that cafe, that the king 
was bound by warranty to make recompenſe; ; and that was 
the cauſe why aid was allowed; but there is no ſuch thing in 


our caſe.” And upon the ſame reaſon in 9 Rep. 16. b. Aan a of 274; 


Begingfie!d*s caſe, this very writ of rege inconfults, was diſ- 
allowed in a writ of Gower, brought againſt an heir aſter 
his full age, who had been in ward to the king, Nor is the 
king here at any prejudice, both the claims of both parties 
affirm the king's title ; nor can the king himſelf take the 


Secondly, The writ in this cafe comes too late after a 
ſpecial verdict, and the matter fully and oftentimes diſc offed 


in court, and the court ſully informed of all the maiter alrea- 


dy. : So that if the writ ſhould be allowed in this caſe, there 


would be a manifeſt delay, contrary to the ſtatute of Magna 


Carta, nulli negabims, milli differ emus jufticiam, & c. the caſe 
in Dyer, 100. b. Colepeper ver un.. . . does not come 


— 


| Profits. of fuch an office, but only has it in him to grant. As Co. Lit 3. B. 0 
in 6. Hen. 9. but it the king had a title to the thing uſelf, it et. 2 Vent. 
were otherwiſe. | 88 | 


2 nfl, 271,26g. 


up 10 this; for there it was pendente pincito indi ſeuſſo; bu“ Dy. 101 4. 


here the alter has been diſcuſſed, a ſpecial verdict bonne, F. Fa B. 


and the matter dt bate dupon ſulemn argument: Nor does there 153. D. E. F. 


appcar io the court and new matter inthe writ ; no more than 


what has been diſcloſed in the proceedings before them. And 


vw 


- Trin.' 18 Car. i in Scaccarie? 


in 9 Rep. in Ann Beding field's caſe; the writ of rege incor | 


ſulto was brought betore plea pleaded. 


Thirdly, The court here is as fully informed by the mat- 
ter before them as by the writ, of the king's title ; ſo that 


the king needs be no more conſulted : And the party is at a 
Prejudice by this delay; for if the plaintiff or defendant die, 


or the term expire, there is an end of the matter. 
Fourthly, If the court proceed when they ought to ſur- 


ceaſe, it is error, and a writ of error lies . it 7 90 that a 


the king is at no prejudice. 

Upon theſe grounds and reaſons I prayed, that the court 
wohid diſallow the writ, and proceed to judgment. without 
putting the parties to more charge. 

Mr. Stevens, Mr. Attorney and Mr. Solicitor General, 
ſpake | to it on the other ſide. | 
In Trin. Term. 19 Car. 2. Sir Robert Athyns argued pro 8 
guer. Admitting that the writ would lie at any time before 


Judgment, and that it will lie in ejettment: As Moor's Rep. 


2 ofl. 26g, 


9 Ce. 16. 6. 


. 


Brownlew's caſe; and the caſes there cited, are: And that it 


is not againſt Magna Carta; nulli differemug, &c. becauſe it 


is a writ at common law. vide 1 Cro. 490. N. B. 153. Yet 


he ſaid, the writ conſiſted of two parts. Firſt, a e 


of the king? 's title. Secondly, mandatory : Which -is as it 
were a concluſion drawn from the premiſſes, and muſt not 
go beyond them: for the title being certified, the court ĩs to 


judge upon that and upon nothing elſe; as in 9 Rep. Ann 


Beding field's caſe, and 1t does not appear to the court, that 
the king is concerned in this ſuit. There are three records 
in this caſe ; Firſt, the ſuit here by ejectment. Secondly, 
the inquiſition, Thirdly, the writ. As for the inquiſition, 
that is void, becauſe ſeventeen commiſſioners were appoint- 
. ed, and the Inquiſition taken but by five of them: Pl. Com. 
390, 393, 396; the caſe there was ſtronger than ours, and 
yet all was void: And if the inquiſition be void, all that de- 
pends upon it, is ſo too, as the plea, the judgment, & c. quia 
debi le fundamentum fallit opus: And authorities muſt. be. ſtrict- 
ly purſued ; Co. Lit. 181. b. Dyer, 93. b. 375. b. 247. Alſo 
the judgment upon the inquiſition does not conclude Benny 3, 
who is no party to it, though he claiin under one that is party 
to it ; for he has no remedy by writ for error or otherwiſe, 
Hob. Rep. 70, 193. 8 Hen, 4. 14. Alſo this judgment upon 


the inquilition is contrary to the act of general pardon, which 


pardons this forfeiture, and is therefore void; likewiſe the 


_ plaintiff had commenced his ſuit before the inquiſition, vide 


22 AT, 3. Br. id. de Ig 72. Nor is the king concerned, & 
x» the 


| the defendant only, by reaſon of this patent 3 and both par- 
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Trin. 18 Car. II. in Scaccario- 
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ties claim under the king. So that in that reſpect the king is 


_ -equally concerned for both. Vide 4 Inſt. 118. And the 


plaintiff here 1s a debtor to the king: ſo that upon that ac- 
count the king is more concerned on his behalf. Vide 11 


Hen. 4. 86. 15 Hen. . 16. Nor is there any ſuch title here 
as the writ recites ; for the writ recites a leaſe for 4 years, 


whereas the leaſe was for ) years, as appears by the record 


and ſo concluded pro guer. = | | 
Minnington pro defendente, He agreed, that if the writ 


had ſet forth no title, it would have been within Magna 
Charta, c. 29. which was made againſt general writs of pre- 
rogative; wherewith agrees 2 Ed. 3. c. 8. But a writ that 
diſcloſes a ſpecial title is againſt no law, as this writ does; it 


is an aid pryer & aliguid amplius, 21 Ed. 3. 44. N. B. 153. . 
But becauſe his argument only aimed at the anſwering of 


ſome objeQions, that had been made before, I will not re- 


late it. And eſpecially becauſe it was ſaid by the Lord 


Chief Baron Hales, and agreed to by the court, that this 


writ could not be allowed, becauſe it was grounded upon a 


void inquiſition; and upon a ſuit of which there is no record 
here ; the leaſe upon record here being a leaſe for 7 years, 
and the record recited being of a ſuit upon a leaſe for 4 
years: ſo that this writ cannot be maintained. 5 

Whereupon another writ, in which theſe faults were a- 
mended, was ſent, and allowed. And he ſaid that this 
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writ is only in lieu of an ard prayer; and becauſe it is a 9 Ce. 16. 4. 


delay to the party he ought to be heard before it iſſue out of 


Chancery. But he conceived that though the king be equally 
concerned; both parties claiming under him, that yet that 
is no cauſe to ſtay the writ; as in 2 Hen. 7. becauſe it is for 
the king's benefit, to have his grants ſerved as ſoon as may 
be; for then the king may pleaſure another; and he ſaid, 


that the general pardon makes nothing in the caſe, for it is 


not pleaded nor comes into the caſe. And upon the new 
writ, the matter was adjourned, 83 
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Car. II. Regis. 


De Termino Sancti fill. Anno 18 & 19 


In Scaccario. 
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The Duke of York & AP Contr. Sir John Mar- 
| ham Baronet & al. | | 


" TPON a bill in equity, the caſe appeared to be thus; 
viz. Iſaac Pennington, who was attainted of high trea- 

fon by the act of 12 Car. 2. amongſt other perſons, for the 
murder of king Charles the firſt, was at the time of his at- 
tainder ſeized inter alia, of a meſſuage and 41 acres of land 
EE: in Norfolk, being copyhold, in fee, ac- 
cording to the cuſtony of the manor of Winfarthing in the ſaid 


county ; of which manor the defendant was lord, at the time 


of the attainder. And whether theſe copyhold lands were 
forfeited by the act of attainder, or not, was the queſtion. 
In this act there are three clauſes to be conſidered ; Firſt, 
the clauſe that gives the forfeiture to the king of all manors, 
meſſuages, lands, tenements, rents, reverſions, remainders, 
poſſeſſions, rights, conditions, intereſts, offices, fees, annute 
ties and all other hereditaments, which the - perſon attainted 
had the five and twentieth day of March, 1646, or at any 
time ſince. And that they ſhall be in the actual poſſeſſion of 
the king, without office or inquiſitio n. 
The ſecond is a proviſo added in favour of putchaſers ; 
which provides, that no grant or conveyance, grants or ſur- 
renders by copy, &c, (not being the king's, queen's, biſhops 
or pretended delinquents lands) had or made before the 291 
day of September 1659, by any the perſons attainted, (other 
than to their wives, children, heir or heirs,) for money bone 


fide paid or lent, &c. ſhall be impeached, defeated, made 


void or fruſtrated, but the ſame ſhall be enjoyed by the pur- 

chaſors, grantees, &c. as if this act had not been made. 
The third clauſe is a ſaving; which ſaves to all corpora- 

tions and other perſons, all ſuch right and title, and intereſt 


in law and equity, which they or any of them had or ought to 


have of, in, to, or out of the premiſſes, (not in truſt for the 
offenders, nor derived by, from or under the offenders, 5 — 
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the 25th of March 1646) and that in every ſuch caſe the 
entries of all ſuch perſons are ſaved, W * gd | 
ſeſſion of ihe king or his ee | | 


In this caſe ns are three things conſiderable, | 

1. Whether or no, by the general wore in the ficſt clauſe | 
copyhold lands are forfeited to the king? 

Secondly, whether the proviſo adds any frength « or ace te to 
thoſe general words? 

Fhirdly, how the ſaving ſhall opperate ? 

And I conceive that theſe general words of all lands, tene- 
ments and hereditaments,. do not forſeit copyhold lands to 
on king, and that the proves does not WEE them. | 


As for the e! words of all 1 tenements, and 0 
— mo do not a ee —_——_— inns 1 an ex- 


O Bend. 
3 do not extend to copyholds e where the te =, 15 


nure, ſervice, intereſt in the land, or other things in preju- Caw!. 156. 
dice of the lord, or of the cuſtom of the manor is thereb\ ge 42. 
altered: And Cro. Car. pag. 42. Rowden verſus Maiſter, the 258 
ſame obſervation is made by three juuges ; and upon that rea- 
ſon it is there reſolved, That copyholds are not within the 
ſtatute de dbnis conditionalibus ; becauſe then the donee would Sand. 422. 
hold of the donor, and ſo the tenure be altered, and the 3 Lev. 327. 
lord prejudiced in the wardſhip of the lands, and change of 
tenants would not ſo often happen; and upon the ſame rea- 
ſon it is reſolved, that Weſtm. 2. cap. 20. otelegit: 27 Hen. 
8. cap. to. of uſes: 31 Hen. 8. & 32 Hen, 8. of partition 
to be made by a writ de partitione faciendd: 32 Hen. 8. cap. 

28. ofleaſes for 21 years, &c. bytenant in tail, & c. and 32 Hen, 
8. cap. of entry tor conditions enfreint by grantees of reverſi- 

ons, do not extend to copyhold eſtates, which are ſtronger 

caſes than this of ours; for there the prejudice to the lord is 

but temporary ; here it is for ever. Upon the ſame reaſon 
it has been adjudged in Mich. 30 Eliz. in Sulyard and Everard's 
_ caſe, that the king cannot ſeize two parts of the copyhold 
lands of a recuſant convict; though the king has but a title 
in that caſe to the pernancy of the profits during the recu- 
fancy: Andit was there agreed by the court, that copyholds 


would: not have been comprized within the fatutes of bank · 1 F | 


. without irn words. 


Mich. 
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3 Jill. 18 & 19 Car. II. in Scaccatio: : 
JJ ich. 33 & 34 Eliz. in B. C. held by Anderſor and Man- 
__ 1 fiey, that if a baron be attainted of treaſon, the feme does 
39 | not by the Stat. of 5 Ed. 6. forfeit her dower of copyhold 
1 8 lands, of which ſhe is dow able. 


 - king ſhall not have the cuſtody ot the copy hold lands of an 
J: „ _ _ tdeot for the reaſon aforeſaid; though the Stat. ds Fræroga- 
1 Bal. 21. - tivaregis give him the cuſtody of all the lands and tene ments 
3 of the ideot ; and though the words are, that the king ſhall 
have the cuſtody of the lands, of whomſoever they are holden, 
And becauſe there is the ſame reaſon in our caſe, the law 
ought to be the ſame. For if the lands ſhould come to the 
| king's hands by this attainder, the copyhold eſtate would be 
3 deſtroyed, and the- lord be prejudiced in his tenure, fines, 
| and ſervices for ever. 815 EEO 55 
But on the other hand, where no ſuch prejudice aecrues to 


30 . „ there ſuch general words in an act of parliament will extend 
| = to copyholds; as the Stat. of Merton cap. 1. Weſtm. 2. cap. 
1 5 3. 32 Hen. 8. cap. 9. & 28. as appears Co. 4 Rep. 26, 30. 
. | Cro. Car; before cited, pag. 42. and 9 Rep. Mary Prodger's 
caſe 105, upon the Stat. of 4 Hen. 7 of fines. pn X 
So that all the caſes cited on the other ſide, may be an- 
ſwered upon this diſtinction, viz. where a prejudice may ac- 
» - Crue to the lord, and where not. . 
The ſecond thing to be conſidered, is, Whether the pro- 
viſo in the aQ of attainder, brings copy hold lands not except- 
ed within the body of the ad? And I conceive it does not 
4 > {for theſe reaſons : | ES . 
| Firſt, Becauſe the words grants and ſurrenders, &c; may 
have another intendment ; as in caſe of grants made by 
copy of -court-roll by lorcs attainted, after the forfeiture 
committed, or upon eſcheats to them: For all ſuch paſſing 
of l eſtates by ſurrender, & c. are but ſo many graats 
made by the lord, and are ſo pleaded ; as appears Co. 4 Rep. 
copyhold caſes, &c. This is enough to ſatisfy thoſe words | 
and befides, the proviſo was added in favour of purchaſors. © 
16. 24. . * Secondly, Words are oftentimes inſerted into. a proviſo, 
| though not comprized in the body of the act, and rather to 
| Catia laymen and ſome members of parliament not learn- 
TY ed in the law, than for any neceſlity there is of them; as 
A.. 113. Tepb. appears by many caſes. Co. 1 Rep. Porter's caſe ; ſo the 
hg} 5 Ed. c. 16. concerning offices: The body of the act extends 
only to offices, in which the adminiſtration of juſtice is 
| | concerned 
— & * 
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© And Co. 4 Rep. 126: in Beverley's caſe adjudged, that the © 


the lord, but where he is in the ſame condition as before, 
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concerned; and yet there cor 
of parkerſhip.  * * 


> /% 


es an exception of the office 


- In18 & 19 Eliz. Dyer 354, it is there held, that whereas | 


the ſtatute of wills made 32 Hen. 8. has a proviſo for feme- 
coverts and infants, that thofe words are idle and ſuperfluous ; 
becauſe the body of the aQ, by the words all perſons, doth 


not extend to include perſons that by law are diſabled. 


So here the words grants and ſurrenders by copy of court- 
roll, were put and crowded into the proviſo, rather to ſatisfy 


ſome perſons that were purchaſers, than out of neceſſii y. 


- Thirdly, if the words of the proviſo, which was made for 


the benefit of the ſubject, ſhould be admitted to be an expla- 


nation of the body of the act; then would the ſaving be 
invalidated, whereby the rights of all perſons are faved, 


which they had or ought to have in, to or out of the pre- 


miſſes. This ſaving cannot be maintained, if the lord muſt 
loſe his ſeigniory, and his right to fines and admittances. 
Fourthly, the act did not aim at the loſs of any, but of 


the offender himſelt ; elſe it would have puniſhed the nocent 
with the innocent, and that in as high a degree, for the be- 


neſit that lords of manors have by the copyhold eſtates held 


of them, by reaſon of fines, forfeitures, and other perquiſites, 


is tantamount to the intereſt that the copybolder himſelf has 
in the tenancy, or in a manner as good and beneficial; and 


for that reaſon by doubtful, general and ambiguous words, - 
coppyholds ſhall not be taken to be within the act. Upon 
2 reaſons and authorities ] prayed judgment fro defen- 


Sir Edward T hurlend argued pro querente ; but I did not 


take his argument. | . F 

Chief Baron: if this eſtate be forfeited, the copyhold 
will be deſtroyed, and it will paſs by letters patents, and not 
by ſurrender ; and it would be a hard conſtrudion io expound 
an act of parliament, fo as to deſtroy the intereſt of an inno- 
cent perſon. oa: vigor fda N. e gh 
Criſpe and Pratt's caſe, Cro. Car. anno. 15. has been ob- 


je&ed; viz. that copyhold lands are within the ſtatutes of 1 


Jac. & 21 Jac. concerning banktupts, by reaſon of the words, 
ands, tenements and hereditaments, and may be ſold. 
Anſw. Thoſe words do not make the reaſon ; but the 
reaſon is, becauſe copyhold eſtates are expreſsly mentioned in 
the ſtatute of 13 Eliz, concerning bankropts-; and therefore 


the aQts of king James being but fubſequent and additional , 
acts, and by way of al” confirmation, and * 1 
3 | ä dation 
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5 Hill 18 & 19 Car, I. in W 
bation of that ac of Eliz. and being h 3 laws, for that 
reaſon copy holds have been held within the later laws, be- 
cauſe they were expreſely named in the former; but if copy 
holds had not been named in the ſtatute of 13 Eliz. the gene- 
| ral words afope- mentioned would not have brought them = 
By within the ſtatutes of king James. | 
Anſw. 2. The lord in that caſe is at no prejudice ; for the 
aſſignee of, the comm ſũoners is to be admitted and to pay 
the lord his fine; which cannot be done here i in the king's 
|. caſe ; ſo that cole comes not up to ours. 
| | Obje&. Who ſhall have the copyhold then ? for the lord 
is not mentioned in the ſtatute to have it; but the king; 
and by what means ſhall any other come by i it, and how? 
Anſw. The lord ſhall have it as an eſcheat, pro defeclu 
heredis ; ; the perſon attainted being dead, and his blood cor-. 
rupted by the attainder, as in caſe of felony or treaſon at 
5 common law; the lord ſhall have the land in poſſeſſion in 
: lieu of his fines and ſervices, and all other benefits and ad- 
$: | vantages of his ſeigniory. 
| There was a caſe betwixt King and Holland, which came 
=: into the court of King's-Bench out of Chancery 23 Jun. 16 
* Car. regis: the caſe was, Holland had purchaſed a copyhold. 
| in fee in truſt for an alien; and upon office found the king 
Ta 485. 495 ſeized, to have profits anſwered to him. and per cur. it was | 
not ſeizible, nor was the truſt forfeited to the king; and an 
Secur, if it were amoveas manum was granted Trin. 23 Car. in B. R. And the 5 
a freehold eſtate reaſons were: | | 
Pit 485. Firſt, becauſe then the lord would be at a Prejudice in, 
| loſing his ſervices and fines. | 
FREE Secondly, a prejudice may ariſe to a wee hereby, who- 
may claim a title to this copyhold ; and if it were not in the 
king's. hands, might ſue for it in the Lord's Court; ; but the 
king cannot be ſued there. Vide 4 Rep. 30. 14 Hen. 4. 
Thirdly, de minimis non curat lex. And it does not conſiſt 
with the honour of the king to become a copyholder. 
Fourthly, the, cuſtom of the manor, and the tenancy at 
will, are the foundations of a copy hold eſtate; and the 
king cannot be tenant to any, much leſs tenant at will: 
ſor if this eſtate ſhould come to him, he comes in byi inqui- 
ion 
Object. By this means the king will be i in a wort n 
tion, than a 1 | * 


*S. 


Reſp. In 


7 8 , 
Cooks \ _ 8 zi * 
” * on 


Hill. 18 & 19 Car. II. in $eaccario; 
Reſp. In cafes that touch His regality, and concern him in 
point of honour, the matter is not great if he abate of his 


profit to ſave his dignity, and prevent what might be a diſ- | 


' paragement to him: This does not put him into a worſe 


condition than a ſubject, though it may ſeem ſo to do; but 
it is more for his honour. And for this cauſe the king ſhall. 


not be received in a real action to defend his right, as a 


common perſon ſhall; becauſe the king cannot be a tenants” | 


SEE. nin EP * 
After the death of the tenant, his blood being corrupted 


by the attainder, there is no great doubt, but that pro defetiu 
'Heredis, the land ſhall eſcheat to the lord. But if the per- 


ſon attainted were alive, ſome queſtion might be made, Wo 


ſhould enjoy the profits during his life? 


7 ; ; / 


_ The King againſt the Inhabitants of Radly in 


 Glouceſterſture. 


T JPON a bill in equity, concerning common claimed by 

the inhabitants in the foreſt of Sherwood, in certain 
lands there lately encloſed by the king and his patentees; it' 
being a common by preſcription, and the lands of the inha- 
bitants there being now diſafforeſted ; whether this common 


be deſtroyed. by the deafforeſtation upon the ſtatutes of 


Charta de Fereſta, Ordinatio Foreſiz,' & 34 Ed. 1. was the 


queſtion. 


And by the opinion of Baron Raynesford and T; armer, the | 
common is gone by the expreſs words of the ſtatute of 


erdinat” foreſie, and of 34 Ed. 1. And in an iter, 8 Ed. 3. a 
judgment was cited in point in a like caſe, in this very foreſt 
of a common by preſcription. But the Chief Baron doubted 
upon theſe grounds ; viz. 0 ag there were three manner of 
foreſts: Firſt, ancient fore 

Charta de Foreſia, called Charta Parva, with reſpe& to Magna 
Charta, which paſſed in the ſame year. Sexondly, there are 
new foreſts made in the reigns of king Henry the ſecond, 
Richard the firſt, king John, &c. A third ſort of foreſts are 


ſuch as were partly ancient and partly new: In regard the 
ancient bounds of the foreſt were enlarged, and grounds 


taken into the foreſt that had not anciently belonged to it, 
And that is the reaſon of the ſaving in 9 Hen. 3. in Carta 
de Foreſta ; ſaving all commons accuſtomed, though the 
lands of the owners were 1 by the act; becauſe 
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be made one way or other, as the matter of fact ſhall guide 


they had been afforeſted in the reign 
king John, &c. to the prejudice of x 
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Hill. 18 & 19 Car. I. in Scaceariq. 


of king Hen. 2. or 
| the om neis of the land, 
who had common there; and were not rightfully within the 
foreſt, and therefore it was but reaſon that upon the deaf- 


foreſtation of thoſe lands, the owners ſhould enjoy their cuſ- 


toms; and this is the true ground of that ſaving in the act. 
But afterwards in 12 Hen. 3 and 10 Fd, 1. there were 
other. perambulations; whereby many foreſts were enlarged, 
to the prejudice of the ſubject: And thereupon afterwards, 
in 28 Ed..1. there. was another perambulation made, by 
which the king conceived himſelf much prejudiced in abridg- 


ing the, bounds of the foreſt, and exempting lands out of the: 


foreſt, which in truth were part of it. Upon theſe grievan- 


ces on both ſides, both to the king and ſubject, occaſioned: 


by theſe perambulations made after 9 Hen. 3. the king and his 
ſubjeQs concerned therein, came to an accord and agree- 
ment; and thereupon Ann. 33 & 34 Ed. 1. ordinatio foreſie 
was made; whereby it is declared by aſſent of both parties, 
that the deafforeſtations made upon thoſe perambulations 
(be they right or wrong) ſhould be quite diſcharged of the 
foreſt; But then'the owners of the ground were not to have 


common there. But ſuch who were content to continue their 


lands within the foreſt, were to have common, as they had 

uſed formetly to have it. : EO . 
And this is the true ſlate of the caſe upon theſe ſtatutes. 

Which being admitted, it may be poſſible that the defen- 


dants here ought to have common, notwithſtanding this 


deaffareſtation of their lands. For if there lands were not 
duly and of right afforeſted, and that they had common by 


, Preſcription in the foreſt ; it was not the intent of the ordina- 


tio fareſtæ to toll ſuch a common. But if they were well | 
afforeſted at firſt; and afterwards diſafforeſted unduly by ſome: 


perambulation, then the common is loſt, if the owner will 


kve the land remain diſafforeſted : And this is the true 


meaning, and interpretation, and intent of this aQ- of 


erdinatio foreſie; and this being matter of ſact, and it not 
appearing of what nature theſe lands are that are now diſ- 
afforeſted, nor whether there be a common by preſcription in 
the caſe 4 this cauſe is not yet ripe for a decree, which muſt 


4, 


us. And this is the firſt ground of my doubt. 
| | + 66577 | 
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Hill. 18 & 19 Car. II. in Scaccario? | 
econdly, this a& of erdinatio fareſtæ, makes but a tempo- 


cy. ſuſpenſion: of the common law, viz. fo Tong. as the 


_ owners of the lands would be out df the foreſt, & non ultra: 
ſo that there cannot be in ſuch a caſe an abſolute decree, or 


a perpetual injundtion. 33 

My third reaſon is, becauſe now by the ſtatute of 17 Car. 
1. 16, the lands cannot be afforeſted again; and therefore 
it would be hard to take away common, where it is due of 


1 c N 3 BY 

hy theſe reaſons he would not deliver any poſitive opinion 
in the cafe, which he ſaid was a caſe of great importance, 

and deſerved another kind of argument than upon an orgi- 
nary demutret in law; which yet the court never refufeth | 
to hear upon the Teaft difficulty (though the conſequence be 
many times of fmall concernment,) that this cauſe deſerved 
more confideration, than to be determined by a ſudden opi- 
nion upon the hearing. But . becauſe the Chancellor of the 
Exchequer, and the other barons were againſt him; the de- 
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The Attorney General verſus Sir 
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(x ) N information was exhibited in the Exchequer againſt 
the defendant as heir and terre-tenant.of the lands of 
| Sir Roger Palmer, late knight of the Bath and cofferer of the 
3 huouſnold to the late king Charles the firſt, for 63, 1 39l. 18s. 
E gd. ob, received by him as cofferer, from the iſt of October 
1 1641, to the 2dof Oftober 1642; and to have a diſcovery, 
1 & c. To which the defendant pleaded the act of general 
pardon, made An. 12 Car. 4. and that the ſaid ſum is not 
therein excepted. To which the Attorney General replied, 
and ſet forth the exception of all iſſues, fines, amercements, 
rents, and other public duties, levied, received and collected 
by any ſheriff, underſheriff, bailiff, miniſter, or other offi 
cer, to or for the uſe of the late king, & c. and not account- 
ed for and diſcharged; and that 44,8 531 16. 2d. ob. part of 
the ſaid ſum is unaccounted for by the ſaid Sir Roger Palmer 
and by him received as cofferer aforeſaid, in purſuance o 
two acts made in quinto Eliz, and primo Jac. concerning 
payment to be made, and to be applied for the payment of 
the expences of the houſhold to the yearly value of 50, Oo0l. 
| and that aſſignments ſhould be made by the lord treaſurer 
| * dats 375. +» for that purpoſe : and ſets forth alſo, the exception of all of- 
% , fences in detaining, embezzleing, or purloining any goods, 
| moneys, chaitles, or jewels of the late king, queen or prince, 
other than ſtores for ſhipping, and other than ſuch goods 
and chaitles, as have been ſold or diſpoſed to any creditors 
of his majcfty, and avers thoſe monies ſo received were the 
S | monies of the late king, and not paid or laid out for his uſe, 
and ſo excepted. . + lk | 


The. queſtion was, whether the money ſo received by the 

cofferer were excepted, or not, by any clauſe in the act. 

And I conceived: it was not excepted, and therefore diſ- 
charged by the act of pardon ; for theſe reaſons; ' 


: * 
+ | EW | | hs 2 Fiſh, 


Paſch 19 Car 1 Sean 8 44x 


Firſt, the act of oblivion is an act of general and Thee TRI 
pardon and indemnity; and is to be taken according as the 
words are, and as the act expreſſeth itſelf, but beneficially Rn 6 
for the advantage and benefit of all fobjeQs i in general, and 
all exceptions out of it are to be taken ſtrictly. Hill. 11 Car. 
1. Bells caſe, Cro. Car. there was an exception out of an 
act of general pardon of the taking and embezzling of the 
king%s goods, yet the felony in embezzling them was not 
excepte Cro. Car. Frieſi's caſe 258, there was an excep- Ante 421, 
tion out of a general pardon of 'quare impedits where there 


was no incumbent ; this did not extend where there was an - 
incumbent de facto by a plurality, tho? the ſtatute of Rm Fark. 
ties makes the firſt bencfice ipſo facto void in that caſe. . 


Paſch. 15 Car. 2. in this court in a ſcire faciat verſus Hur. 
ehinſon and Pococke for 2, 27 al. by them received in the late 
times of war, of others then collectors and treaſurers for ſick 
and maimed ſoldiers: the court in that caſe held this ſum not 
excepted by the general exception of monies received by trea- 
ſurers, collectors, & c. in the late times of war, & c. becauſe 
it was money received of them, and not by them; and there- 
fore it was not within the intention of the act. So | ſay here, 
the ſums received by the cofferer at ſecond hand of her re- 
ceivers and collectors by aſſignment, are not within __ in- 
tention or meaning of any Exception in this 28. 


Secondly, it-is not within the ſcope 0 any exception of ac- 
countants for thoſe exceptions aim at two ſorts of aceount- Aue 373. 
ants. Firſt, treaſurers,. receivers and collectors of things in 
time of war beiore the 30 of January 1642, which does not 
concern our caſe, Secondly, to accountants, as ordinar | 
miniſters of juſtice, and ordinary receivers in pais. And it be- | / 
gins with ſheriffs, under-ſheriffs, bailiffs, miniſters or other 
officers, which cannot Noon be ſuppoſed to extend 
to ſuch ſuperior officers or accountants. If they had been in- 
tended to have been excepted, without doubt they would have 
been excepted by expreſs words. 

| Beſides, theſe accountants become fo by receipts by ad 
ment of the lord treaſurer for a proviſion for the king s houſ. 
hold, and it ſhall not be preſumed that ſuch receipts, diſ- 
burſed and emploved for the maintaining the king's own 
| houſhold, and which muſt conſequently follow the king him- 
| ſelf, ſhould be wy but Toe receipts only as 1 not 
*ſollow the ling. 
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Paſch.. 19 Car. II. in Seacearicx 
Thirdly, this account is not within the exception of the 
words miniſters or other officers, for this officer, being 
cofferer of the houſhold, is in a ſaperior degree of officers, 


and ſo their accounts are diſtinguiſhed in this court, from 
thoſe of ſheriffs and other officers. So that ſuperior officers 


ſmall not be comprehended within any general words, after 


Ante 373. 


4 C1. 46. 5. 


& quot, 
Zi 506 -+ 


to the juſtices of the court of King's Bench, which are ſu- 


Curiam. 


inferior. officers expreſſed by name; becauſe it ſhall be in- 


' tended, that if they had been deſigned to have been included, 
they would have been named at firſt. Vide 2 Rep. 46. b. the 
archbiſhop of, Canterbury's caſe, aa Al. 49. The king 


grants Bona felonum & qualitercunque damnatarum, this does not 
extend to high- treaſon, becauſe felony is named at firſt. 11 


Hen. 6. 54. b. The ſtatute of 8 Hen. 6. limits the proceſs 


upon indictments before juſtices of the peace, or other com- 
miſſioners in caſe of outlawry : theſe laſt words do not extend 

V 9» FF 5 
Fourthly, the cofferer ſhall not be taken to be within the 


. general ſcope, or intention of any exception in the act, be- 


cauſe the whole drift of the act, is for the benefit of the ſub- 
ject; and like acts have always been expounded accordingly. . 
7 Rep. 18. b. Cecill's caſe, remedy is given by 33 Hen. 8. 
c. 39, to recover debis due to the king upon obligation, 
this does not extend to obligations for performance of cove- 
nants. Scaccario Mich. 16. Car. 2. Attorney General and 
Holt. The new act of 13 Car. which gives remedy againſt 


the farmers of exciſe and their ſureties, upon their recogni- 


Zances, does not extend to commiſhoners, becauſe they are 
not named. ; | FB 


Aſteru ards in Trin. 21 Car. 2. the court delivered their 
opinions, that this account was pardoned, and did not come 


within any exceptions of the act: not within the firſt excep- 


tion; for that is intended only of ſuch goods and money, as 
was once -aQually in the king's poſſeſſion and keeping, and 
wrongfully taken from him, as was done in the late wars; 
and not of goods or money belonging to the king, which were 
in the hands of any other perſon: for if ſuch an expoſition / 
were made, it would apen a gap to let out all things that are 


pardoned by the ad, with relation to goods and money. For 


in a large ſenſe money in the hands of the 1ſt, 2d, 3d, 4th, 


5ih, or 20th receiver, which appertains to the king, may be 


ſaid to be the king's money. Nor is it within the other excep- 
tion, for the cofferer is a perſon of higher rank, than any: 
that are there named ; and'a ſuperior ſhall not be included, 
where an inferior is firſt named; as appears 2 Rep. in the 
archbiſhop of Canterbury's cafe, and ſo the plea allowed per 

„ oo” Thomas 


13 5 5 rt 


1 9 — inſormation upon the ſtatute of 12 Car. 2. for ſel- 
I ing wines without a licence: Upon not-guilty pleaded, 

a ſpecial verdict was found; viz. the jury found the ſtatute 
of ) Ed. 6: c. and that by letters patents bearing date 12 
Octob. Ano. 17. of Queen Eliz. The queen reciting that 
the liberties and franchiſes of the city, were prejudiced by the 


A 


$5 


F. . Lev. 217. by 


3 Keb. 223. 
Jaugb. 330. 5 
7. El. 6 cb. 8. 


ſaid ſtatute of Ed. 6. and had not been well underſtood, grant- 
ed to the mayor and commonalty of the ſaid city of London, 


That every free-man, and widow of a free · man, and her 


huſband ſhould have liberty, notwithſtanding the ſaid flatute | 


of 5 Ed. 6. to fell wines in their houſes, or elffewhere. 
The jury found moreover, that the city of London was an 
ancient city, before the 12 of Octob. 19 Elia. and that the 
defendant was a citizen, and had ſerved an apprenticeſhip to 


a vintner in London, before the information brought: And 
that he kept a tavern in London, and had ſold 8 ' pints of 


ſack there, without a licenſe according to 12 Car. 2. 
Ellis pro quer. made two queſtions. Firſt, whether theſe 
letters patents are good, and a ſufficient diſpenſation to the 
citizens of London, and their ſucceſſors in perpetuny ? | 
Secondly, whether the ſtatute of 12 Car. 2. does not take 
it away, or whether it be ſaved to them by the proviſo. in 
_ that ſtatute? 72 0 TS e Nie 
For the firſt; the letters patents are not good, nor is ſuch 
2 diſpenſation legal: It is granted to the whole body of the 


city, and extends to - diſpenſe with all acts of parliament, 


made and to be made, and it grants the citizens liberty to 
ſell wines in what places they lift, and to ſet up taverns. 

And admitting that ſuch a grant were good and valid in law, 
notwithſtanding any penal act of parliament to the contrary, 
yet can it not bind a ſucceeding king: For the original of 
theſe diſpenſations with a&s of parhament, be referred to 
Sir 70% Davie's reports, and the abuſes there mentioned. 
His firſt reaſon, why the ſaid diſpenſation is now of no 


Pov. 69.4. 


| force, was becauſe it was a mere licenſe, and an authority, 


it veſted no intereſt, and cenſequently died with the king. 


By the ſame reaſon, 8 Rep. 82. commiſſions died with the 


king. 1 Rep. 3. 4. ProteQtion pre rege & .ſucceſſoribus ſuis, 


naught. Latc#'s Rep. 58. If the king's grant paſſeth an 
| Intereſt, the ſucceſſors are bound thereby, otherwiſe not. 


1 Mar. Dyer 92. Dav. Rep. 90. A grantto a — 
| e alien 


Faxgh. 348. 


þ | Lev. 218, | 


\ 


Paſch. 19 Car, II. in Scatearis: 


alien to pay Engliſh cuſtoms, ſhall bind the ſucceſſor, if if 
| 2 becauſe the cuſtoms are an inheritance in the crown. 


6 Hen. 6. 48. Dyer 52. a grant for the king and his ſuc- 
ors to the kings tenant, that the heir of the grantee ſhall 
— be in ward, is binding to the ſucceſſor, becauſe tbe 


ſeignory is an intereſt in the king. A licence to alien wut 


— < 


be executed, in the life of the king that grants it. ; 
Object. But a licence to alien in Mortmain may be ere 


cute d atter his death, F. N. Br. 223 Pl. Com. 457. 


Reſp. 1 Inſt. 99 457. Becauſe no non obſtante is requ Gs, 
and it is an intereſt in the king, but the meſne lords are not 
bound thereby; with which agrees 43 Aff. 19. But where 
a bare authority paſſeth and no more, it is otherwiſe. As 


in the caſe of a commiſſion of ſewers, and therefore it is 


enacted by parhament, that thoſe commiſſions ſhall continue 
for ten years; viz. by 23 H. 8. in Latch, Thoreſby's caſe, 
2 Car. 1. 170, 171, The death of the king dillolves the 


| parliament. 


His ſecond reaſon was taken from the nature of theſe let= 
ters patents, vis, from their largeneſs and extent: Being uni- 
verſa] and perpetual, and enabling them to ſet up as man 


. tayerns as they pleaſed, and to ſel} wines where they would, 
and at what prices they would. That ſuch 333 diſpen- 


ſat ions were void in law, he quoted 11 Rep. the caſe of Mo- 


nopolies. And 7 Rep. 36, 37. the caſe of Penal Laws. 


; Thirdly, He urged that the grant not ſtinting them to any 
number of taverns might give occaſion of exceſs and diſor- 


der; And ſupernumerary taverns, he ſaid, were nuiſanees 
in law, which could not be diſpenſed with. Vide 11 Hen, 


7. 12. So the exceſs of building in and near the city of Lon- 
don, has been puniſhed in the Star-Chamber a8 4 n, | 
potwithſtanding the king's licence. 

Fourthly, This grant is prime ene, ied en 
yoid, 0 appears by the caſes juſt now cited out of the 11 and 


Objed. 2 of Hen, 7. 6. Sheriffs may be mads for life not- 
withſtanding the ſtatute of 23 Hen. 6. c. 10. and ſome other 


ſtatutes, which do expreſsly forbid it. 


Reſp. That caſe isa caſe of a diſpenſation granted to one 
man in particular: the diſpenſation in our cafe is granted 10 


a multitude. Reſp. 2. The king has an inheritance in the 


office, and therefore the grant iſſues out of the king's inte- 


teſt: and therefore tho 1efirained by an act of parliament, yet 


by a non-obſtante may be reſtored to its primitive quality: 


Which is not here. Reſp. 3. Such things as are inſeparably 


anne xed 


5 
- » 


annexed to the crown may be diſpenſed with, notwithſtand- 
ing any act of pans prohibiting ſuch diſpenfations: Vide 
12 Rep. 18. But in other things which are common to the 
king with his ſubjeQs, the king may be reſtrained: as by the 
Natute of 13 Eliz. concerning leaſes; Vide Co. Rep. Magda- 
len College caſe. So in the caſe of Simony, no non obſtante can 
make a Simoniacus capable of the living, that he was once , ca, 388 
preſented to by Simony : Vide 1 Inſt. 120. Upon the ſtatute He. 1639. 
of 2 Ed. 6. of officers, in our caſe the king had no inheri- © Lit. 234. 4 
tanee, and therefore ſuch a diſpenſation as this, is void. *. * 
Fifthly, the king cannot transfer his power of diſpenſing Aut 116. 
to the city, becauſe it is inſeparably annexed to the crown. 5 
20 Hen. 7. 8. ) Rep. 25. Grant to make deniſens before 
forfeiture, or a. grant to diſpenſe with penal laws, void. 
And this is ſuch a grant; for every freeman is io be licenſed 
by the city, and the widow. of a freeman is to enjoy the pri- 
vilege. And they may admit whom they will to be free. 
Object. It is a great truſt committed to the city, which is 
an ancient and a famous corporation. 5 
Reſp. But it is communicable by them to as many as they 
pleaſe. | . 8 
P Object. It is but an authority and a privilege, which is a 
flower of the crown. * eee 
Reſp. The caſe in 7 Rep. 35. is a ſtronger caſe than 
ours, and yet there the grant was adjudged void. | 
For the ſecond. point, he held that the act of 12 Car. 2. 
had taken away this privilege, and repealed the act of 7 Ed. 
6. and that the privilege was not ſaved by the proviſo, in the 
act of 12 Car. 2 and that the nan ob/tante in the patent could 
not have any influence upon a ſubſequent law. Dyer 52. 
PFirſt reaſon. Becauſe the grant here is not to the maſter, 
& c. of che company of vintners, if it were, the act had ex- 
cepted it, but to the city of London, and there is no grant to 
the vintners. | | | 
Second reaſon. - Uſage mentioned in the proviſo, is to be 
underſtood of law ful uſage ; and is ſa expreſſed ; viz. As 
heretofore they have lawlully uſed and enjoyed. | | 
- . ObjeR. Then the mentioning of the maſter wardens, 
freemen and commonalty of the vinters of London, in the 
proui ſa, will be void; and inſignificant. | | 
- Reſp. The ſaving muſt of neceſſity be void as to them, if 
| there were no grant made to them: as in Pl. Com. 50. 
Dyer 150, 9 8 
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Paſch. 19 Car. II. in Scadenrilb? 
Third reaſon. No privilege was intended io be ſaved by 
this act, but ſuch as may be raiſed and created by a common 

and uſual non obPante 3 the proviſo muſt not be preſumed to 
extend to any other. A nn obſfante to the ſtatute of j Ed. 6. 
may be ſuppoſed to be ſaved by the proviſa in 12 Car. 2. But 
the aon ob/tante in our caſe, is in oppolition to a future law. 
Befides, a non-obtente does not make void a law; but diſ—- 
enſeth with u law pro Aic & ning. But if this non ob/ionte 
; * allowed, it will be perpetual. Wherefore he held it void; 
and not ſaved by the proviſo, and concluded gerd guerente. 
Sir Robert Ati ynt pro defendente. He made two points; 
Firſt, concerning the pterogative of diſpenſations. Second- 
ty, concerning the nature of this diſpenſation in particular. 
Por the firſt he ſaid, the original and the neceſſity of diſ- 
| penfations, is the fundamental law of the land. For all men 
18 £ au 5 and aQs of parliament are fallible: and therefore it is ne- 
this matter in Ceſfary, that a power of diſpenſing with them upon occaſion, 
che cale of The-Thould be lodged in the king. All emergencies cannoi be 
2 & Su rell. foreſeen, and therefore our law in juſtice and prudence gives 
33% this power to the king. And if it were not ſo, great miſ- 
chiels might accrue to the people: new laws are for the moſt 
part only probationers, and in intervals of parliaments, great 
prejudice may ariſe by them; and therefore it is but juſt that 
the king, who is the fauntain of juſtice and mercy, ſhould 
have a power to diſpenſe in ſuch caſes, for-the avoiding miſ- 
chit and danger to the realm. Jide Sir Francis Bacon's ad- 
vandement of learning; and Dr. and Stud. 85. And God 
Hhicſelt indulged diſpenſations to the Jews, with the politivg 
laws of Moſes, as when he gave them leave to rob the 
* | Egyptians, and in caſe of marrying ont of their tribes + and 
| | Awercs. therefore, the power of diſpenſing is juſtly termed, the high- 
_ eſt prerogative in the king. Fide 3 Inſt. 23. Hob. Rep. 146. 
155. 7 Rep. 35. Nor were diſpenſations introduced here by 
the pope, but the diſpenſing power appertains to the king 
by the common law, in cafes of neceffity. Vide 2 Hen. 7. 
6. and 8 Eliz. c. 6. of cloth, and 21 Jac. of monopolies, 
countenances this licenfing of taverns. And the act of par- 
Fark liament does not himit the king in point of time: and by the 
fame reaſon that he has it for liſe, by the ſame he may havr 
| it as well in pertuity. Vide 1 Cro. 347. 2 Cro..$66. Alſo the 
number of 40 taverns, is too ſmall for ſo great a city, and a 
city which has ſo vaſtly encreaſed ſince the 7 of king Ed. 6. 
and conſequently there is the more reaſon.for the patent in 
queſtion. Vide Dr. and Stud. 127. 1 | 
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Secondly, 


* : 8 ry 

> Paſch. 19 Car. II. in Scaccaris: 

' Secondly, Authorities granted for life of the grantees, and 
in perpetuity have been held good. For life of the parties; 
vide 2 Hen. 7. 6. of ſneriffs 2 life; and for two lives, vide 
798 15 Jac. l. Bridgman's Rep. 11 3. upon the Stat. of 
6. concerning wines, and no exception taken to it. 

bite & De 270. where no time was limited, how long the 
licence was to continue; and therefore, that cafe does not 


conclude to ours, And in Dyer 92. there wanted the word 


ſucceſſors. Vide 2 Rich. 3. — a like caſe of a grant to the 
city and their ſucceſſors by king Ed. 3. An Exchequer-cham- 
ber caſe, And in Trin. 2 Jac; 1. in an information againſt 

_ ES aliss in B. R. upon the 5 of Ed. 6. the very 
point now in queſtion was overruled, upon a demurrer _ 
the informer, and upon this patent, 

Odjject. This is no more than a licence. * 

Refp. It is more than a licence. It is a 8 to ſell 
wines, which any man might have done before the 5 of Ed. 
6. without reſtraint, as any man may exerciſe a-lawful trade: 
And the ſtatute, which reſtrained that liberty, is now. let 
looſe by the patent in this caſe. 

Object. It is an unreaſonable grant, and is e re- 
pealed by 12 Car. 2: andis not ſaved by the proviſo. | 
- Reſp. The advantage of the patent does not accrue to all 

the citizens in general: But only to thoſe that are bred: up. . 
to the trade. | 
Object. Caſes, of commiſſions and prote&ions f have been 
objected. 

Reſp. Thoſe things are temporary in their on nature 3 
and are bare authorities. 

Object. The multitude of taverns, which e gives 
way to, is a common nuiſance; and common nuiſances can- 
not be diſpenſed witb. 

Reſp. If any ſuch miſchief happen, it may be remedied: | 
by indictment. But it is not certain that any ſuch effect will 
enſue. And the end and deſign of this. diſpenſation is to re- 
move a miſchief, that was occaſioned. by the Stat. of 7 Ed. 
6. and not to create a nuiſance, which by poſſibility may 
happen through an abuſe of the liberties hereby. granted. 

. ObjeR. By this patent the king's. rerogative is transferred: 
to others, which the law does not allow of. 

Reſp. No power is hereby transferred; there is but a 
Iiberty: granted to the city of exerciſing a trade, as they 
might have done before the Stat. of 1 Ed. 


| — ſtatute they _ have made men tree, as well as they 
Second 


Gn now. 


6. And E V augh. 348 
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5 Paſch, 19 Car: II. in Seacbdto: 5 
Second point is upon the ſtatute of 12 Car. 2. Now it. 


1 been reſolved in this court, in Stephens and Dre uu 
| caſe, that the proviſo is effectual to this purpoſe. 


Object. The granteesthere are not mentioned i in the pro- 
viſo. 1 
Reſp. The proviſo « does not go by way 'of game an in- 


: 8 but ſounds in favour of ſuch as have advantage, b 


any former grant. Nor does it refer to the grant itſelf, 


but to uſage. And no citizens uſed this privilege, but 4 


company of vintners only. And this prviſo goes in reſtraint 
of the act, which act repealed 7 of Ed. 6. without the proviſo. 


And no clauſe muſt be idle in an ad of parliament, if! „ 
be made good by any reaſonable conſtruction. 
Object. The patent is prime impreſſionit. 
Reſp. That is not ſo. Nothing is new, but the calling of 


it in queſtion. And concluded fro defendente. 


Afterwards in Trin. Term, 19 Car. 2. the caſe was argu- 
ed by Sir Edward Turner, ey guer. and by Mr. Ro 


ro defendente. 


Sir Edward 1 | 1 
Firſt, theſe letters patents to the eity are void. The non 


5 ebflante i is a relaxation of, and a diſpenſation with the law; 
and that artifice began at Rome, as appears 12 Hen. 8. 6. 


and in Sir Join e Rep. 69, 71. nor was ever favoured 
in our law. 

Secondly, this non- ene is contrary to thoſe rules of 
our Jaw that are laid down in 7 Rep. 36. 2 Ric. 3. 12.and the 
caſe of ſheriffs 2 Hen. 7. 6. does not preve our caſe: For 


that was but a temporary diſpenſation, pro hie & nunc, and the . 
king alone was concerned there: But this non-obſtanté is pre- 


judicial to the ſubject, as well as to the king, by reaſon of 


the large extent of it. Vide 2 Hen. 7. 6. 28 Hen. 8. cap. 2 


; Hob. Rep. 46. 


Thirdly, where a diſpenſation proceeds 1950 an eſſential. 
Prerogattve of the crown, there it is good. Vide 7 Rep. Cal- 


_ wins caſe, 13 Ric. 2. c. 1. 16 R. 2. c. 6. in caſe of murder, 


and the caſe of 2 H. 3. 6. becauſe juſtice and mercy are the 
proper attributes of the king. Vide 8 R. 2. C. 13 H. 
4. c. 2. Hob. Rep. 146. 

Fourthly, but there are alſo many caſes in ala the be 
cannot diſpenſe : As, Firſt, where a thing is malum in ſe, and 


not malum proſiibitum only. Vide Sir John Davie's Rep. 75. 


1 Hen. 7. 3. 11 Hen. J. 12. 11 Rep. 87. Secondly, Where 
the 258885 is — concerned, Vide 2 Ric. 3. 12. 37 
| Hen. 


/ * 


N FI 9 _ ** Pry " FROm N * ** 4 * K 88 * FI? * * a 
vv CIS ax. Oi 2 3 * = > - * N * 2 n *. ef? * 85 4 * * 8 ; 
- "FE Jas * af g Y 7 | . 4 5 * 7 
* 
: 2 a : „ g „ 
A 1 ; | 
Paſch. 19 Car; II. in Scaccario: 
a, — R q # f 5 9 A T Fo i 
alch. 19 Car. II. in Scaccario. 


Hen. 6. 5. 7 Rep. 18. Hob. Rep. 214. Thirdly, where the 
king's grant is contrary to the common law, there a non · an- 
te does not avail; ide 4 Rep. 35. Dav. Rep. 25. Co. Lit. 
120. de Simony. & Plowd. Com. 502. Fourthly, where the 
public government of the nation is concerned; as 2 Hen. 4. 
C. 14. of. the juriſdiction of the admiralty, 4 Inſtit. 135. 

Fifthly, this power is not transferable over, as is done here; 
1. In reſpe& of the thing itſelf : For the ſtatute of 23 Hen. 
8. c. and if 7 Ed. 6. (as appears by the preambles) were 
made to ſuppreſs vice, which is for the benefit of all the 
ſubje ts; and by the latitude of this diſpenſation it would be 
in the power of the city to continue the miſchief that was be- 


fore. And although the king may diſpenſe in perpetuity, 


where he has an inheritance ;, yet where he has only a -pow- 
er and authority, as here, it is otherwiſe : Vide Dyer 52. b. 
108. Plow. Com. 457. Latch. 170, 171. T hureſby's caſe. 
2. In reſpett of the univerſality of the grantees; vide Hob. 
Rep, 23% For any man may. be made free of the city for 
WL £4 ; 5 „„ ATT ws ROE 


Second point. If the patent were good originally, yet it is 
now void by the act of 12 Car. 2. cap. 25. whereby the pow- 
er of granting wine-licences is placed in others. It is a ne- 
ative law and concerns the king's revenue; and mult there- 
re be expounded beneficially for the king. „ 
Object. This privilege. is preſerved by the ſaving in the 
8 e, ö | 
| Reſp. The ſaving extends only to the corporation of Vint- 
ners; but the grant here is to the city; and the ſaving ex- 
| tends only to ſuch privileges, as they had law fully uſed; but 
this privilege was not lawfully uſed by them, becauſe their 
patent for it, was a void grant. 1 
Object. The ſtatutes of Mortmain are objected, with which 
the king may diſpence, ſo as to erect a new corporation, and 
give them power to purchaſe lands, notwithſtanding thoſe 
ſtatutes. . a 2 pe | 
Reſp. The king is there concerned in point of intereſt, and 
that of inheritance, which is not here, _ 
 ObjeQ. Preſidents have been urged in 2 Jac. in B. R.: 
Reſp. There were no ſuch caſe: But in C. B. rot 283. 
there is a caſe, wherein judgment was given, as is urged, 
but it was upon a demurrer without argument; and con- 


cluded fro quer. — ' 
„ Mr. Maun- 
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bach. 19 Car. II. in Sea 

Ir.  Mountague, pro defendente : e : 

. Firſt, Nen-obſtantes and diſpenſations are a 3 8 5 
In the king, 3 Inſt: 233. Nor can this be compared to the 
. caſes of licences, authorities, commiſſions, protections, &e. 


granted by the king: For they are derivative powers, and 


may be executed by others, and die with the king; and re- 
- gard his natural capacity. But a difpenſation is a flower of 
© Gn capacity, which never dies; and therefore no 
more does a diſpenſation, if granted for life, till the death of 
the grantee ; vide Hob. Rep. 155, 183. 7 Rep. 36. Nor 
does the grant here operate by way of transferring any thing 
to the city? but by way of diſpenſation; and though it is 
not transſferrable, yet it is diſpenſable: vide 11 Hen. 5 
Sir 7% Dav. Rep. 75. Stamf 101. 11 Rep, 86. 12 Rep: 

18, 19. Dyer 270. And in B. C. 1650. it was held, that ſuch 
. a diſpenſation as this doth not determine with the life of the 
king. And the reaſons for its continuance may be theſe ;z 
viz. the firſt may be taken from the rule laid down in 7 Rep. 
36. Vide liewiſe 11 Rep. 88. More's Rep. 714. 2 Rich. 3. 
- 22. I Hen. 7. 3. So for time; vide 1 Hen. 4. cap. 6. 2 Hen. 
- *. c. 6. & 18 Hen. 6. c. 16. Where a grant to a man and 
his heits, with a ae of the omiſſion of the value, is 
good.-in perpetuity. So a nn obſiante of the ſtatute of 

Mortmain, granted to a corporation, extends in perpetuity ; 

vide 4 Aſſ. Dyer. 269. Plow. Com. 457. And in this caſe of 
Mortmain the king has no title before forfeiture, but a poſ- 
_ fibility only; vide Mo. 353, & 3 Cro. 512, 513. But I agree, 


<4 ll 344 Where the public is intereſted, a diſpenſation is void; as 


17. Hen. 7. 12. but that is not here. And here is no transſer- 
ring in the caſe, but a relaxation; and the thing here dif- 
penſed with, is not malum in ſe, but is the liberty of the 
1 which he enjoyed before the ſeventh of Edward the 
xth 
Seconiily; This diſpenſation i is faved by the proviſo. in 
T2 Car. 2 2. 9 7 | 
Firſt, We are in effedt within the words of the proviſo: 
As the proviſo. i is worded, it is all one in ſubſtance, as if we 


were within the very letter of it : And they that are by name 


in the proviſo have enjoyed the privilege, ever fince the 19th 
of Eliz. Whether fuch enjoyment has been lawful | or not, 
depends upon the firſt point. 

* Secondly, We are at leaſt within the meaning 4 intent 
of-the proviſo. The proviſo prevents any prejudice that may 
accrue by the act to corporations, and refers to uſage. And 
the anſwer given to the caſe in primo Jacobi 1. comes not up 
to our r caſe ; for the plea there Was * upon a prame 

ma 


that defect. dur ©: 
which came not in queſtion thete; So he concluded pro de. . he caſe ot 


fendente. ; -  'Thomas and Sora \ | 


made to the city in 9 Eliz. which was but durante benep e lacito; 


* 


* - 


5 


" 
* * 
* 

* 


Sb that a new grant ip primo jacob was neceſlary to-ſupply, 
But our caſe depends upon a patent in 19 Eliz.. 


Fell V augh. 30. 


* 1 Low. and the reſolution by all the judges, that the patent and unn - Iſtame are good in aw, 


though to a corporation. 


The Attorney General ver/us Meller. 


at * 2 N 
2 us 


* 279 


TPON a plea to an inquiſition upon an extent, for a debt 
Ay: aſligned by Sir George Binion, the defendant did not 
plead as terre · tenant: But Headed that long time before, &. 


- 


a ſtranger was ſeiſed in fee of the lands "ſeized, and by leaſe 


F 


* 


Attorney General demurred. 


g z 


. Stephens, pro rege. The tenant ought to fet forth all 


good plea againſt the king; vide 7 Ed, 4. 26. 18 Ed: 4. 3. 
Dyer 238. T n „„ Y 


and releaſe convèyed 10 another in fee, que ate the deſen- 
dant bad, and traverſed' the king's title. To wich plea the 
: WL {> : N 1 þ L ; 


x 


; Wilmntt, pro defendente : The meſne eſtate and convey- 


ances are not traverſable, and therefore they need not be ſet 
forth? vide 18 Ed. 4. 10. 30 Hen. 6 5. And a prior title is 


traverſable only where it is ſpecially alledged. And a gue 


Beſides, the mean conveyances may be loſt, and then it W 
king is at no ificovenience hereby ; becauſe his title is tra- 
verſed, and fo an iſſue tendered.; and 3 Hen. 7. 2, 3. and 


* 


9 — — 


Crompton's Juriſdiction of Courts 198. are in point. 
Hale Chief Baron: We muſt not be ſo ſttict here in the 


caſe of a debt aſſigned to the king, as if it were in caſe of 2 Cre. 524. 


a debt originally due to the king; becauſe the king't Preroga- 


tive is hete made ſubſervient to the inteteſt of a ſubjed. 


Neither, if the king himſelf were here a party originally, 
ought we to be ſo ſtrict in this caſe, as in caſe of an inſorma - 


tion of intruſion ; where the king makes a title: to himſelf 
expteſsly, which he does not here; his only title here being, 
that ſuch an one was ſeized, and became indebted to the king's 
. debtor ; And therefore in this caſe a que late may well be 


pleaded. againſt the king, with a traverſe of the king's title 


found by the inquiſition : Eſpecially when the defendant has 
the vn, that ſuch an one Woo ſeized in fee, and conveye q by | 
95 1 : ; ; Cc | | ea 2 


os is allowed for the avoiding of prolixity and ill-pleading. 


- a unreaſonable to oblige a man to ſet them forth. And the 


Ante 494. 


—— 
1 * 
54 0 ) 3 
we . 


85 his title, becauſe it is traverſable, and the king may traverſe 6 c 24. 3. 
What part of it he pleaſeth: And therefore que e/iate is not a 316, 317: 
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e which is traverfible ' And therefore here is no miſchief or 
1 inconvenience to the king, as there would be to the party, 
. if he were obliged to ſet forth all mean conveyances, whick 


2 it is impoſũble for him to do; for they thay be. 
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WILD 19 Can Ul. ih Bhs wh 


lea fe ina feilen, Ec. whole eſtate the defendant bath; which 


gives. the King 5pþbftunity ſüffici nt tö take iſſue, or tender 
an iffue, or to traverſe the defendant's title, or the q ue Mate, 


oft, or detained from him by others. And perhaps ſome, 
under whom he claims, were fetzed by Uiſſeifin 3 which it 
is no good policy to diſcloſe in pleading : But if any were 


ſeized by. uſurpation; it right de-faferz for tõ an uſurpation 


ſome legal and;jubtical aQs coheur: But in caſe of an intrys 


| Gon, 1 agree the law to be otherwiſe; and ſo is Dyer 238. 
to be underſtood. And thought the defendant does not here 


end as terre · tenant; yet it appears the pleading that 
E. is terre-tenant: For he pleads er 1 ud; which 


de could not have, if he were . in W 25 nen, 


a oh 


| Afterwatds.i in „Trinity Term 10 cer. . it "eas argued _ 


25210 by Meuntague, ru gue rente. 
The defendant ought to ſhew how he came by bis eſtate: 


Firſt, Becauſe he is here in the nature of a plaintiff. And 


this diverſity is obſervable in the books, viz. that if 3 plain. 


tiff makes a title to himfelf, he muſt ſnew how he comes 5 
it, and not entitle himſelf by u ue ear. So in oh'a 


the avowant muſt ſet forth his title : Bat the 5 
mon perſon's ca ſe may well claim by a que ente. 


ſo are Co. Lit. 12. ) Ed. 4. 26. 2 Cio. 673. 9 Rep. Barn 


cafe, in caſe of a "nuiſance, 'whefe the pole bas is the ſub- 


; ee. 2 Hence 8. 1D. 1 All: 19: '9'Ed. 4. 21 Hen. * 


Odject. 2 Hen. 4. 13. I 7 K 43 5 
- Reip. Bro. eee 6. 4 ORE: i 
Object. 7 1 7. 2. 3. n t en 
. *Reſp.:Stzmford's Prerog: 65. contre: Beſide tbete 's 0 | 
ſuch thing as 4 ave eftate in 3 Hens g. | 
.  'Secondly, Admieting that the "defendant vr dis ck 
properly u Jetendant, and not t6'be:ho6ked upon but 46 fach ; 


Dyer 171, MM. a: 


. yet de ate in the king's caſe: And therefore he ought oe 


. forth-liow he came by his eſtate,; becauſe the: he 
en 


reel. 62, G. or Pere. bart of tis ritle ; — Ed. 5 ec 


e e 
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F Chief Buren: Sur fe Mee fas an veal pile. 


ſeifin, 964 would hot Rave bi ſet that forth in Bis ticke'; 16” 
that you ſee it ma he inconvenient to obſige him to dfcloſe” SY 
his mean conveyznces, and telt ye How He came 


eſtite. And the caſe in Dyer. 238: i} in cafe of à leaſe for y. 1 Lee. 190; 


eat; which cannot be gained, but by afignmenit of ch. 1 Sid. 298. 


veyance : But a fee ſimple (yh 4s our cafe) may be gained? s Sand, 115, 


otherwiſe. Pt adjorvidtay. G = 
The caſe was argued again in Michdelimas term, ame 141. . N 
15 Caf. 2. And upen the 7 87 Wis us; UM. . K 4. 


Lincoin, 8 Jul. 15 Car. 2. ſeir e fic. iſſued ; ſetting forth, OY 


tha Sir George Benton, the king's receiver, a0 indet 010 


h im in divers ſuimis by ren fon of bis office. 

That Roger Pulte and R. Lougher, eſquires, 25 May 

0 14 Car. 1. were; jbintly and ſeverally bountf to the 1 

Geo. by bond itt 400 J: tö be pid st à day ſince = : 
which was aſſigned over to the ſaid king, Iath of Octo 

'Caf.' 1. for and towards the asc of that debt. 

Flat the oblſigors dying, 2 * fire fatias iſſued again help. 
exectitors, adminiſtrators, heirs and terre-tenatits at the, 
tine of the fghtent : And the ſneriff returned, That' ne 
had warned 55 Meller, tenant of a meſſua ge and forty ſev ſey 
actes of paſture in Silby ; ; and Leonor Donington, tehapt c 
another meſfuage and twenty acres of land, and wedt) 
* of meadow and paſture, with the e i 

Sitby fed/# ; and Thimat Gtnnitk, tenant of forty. yore 
of land, ſixty acres of meadow; and twenty acres of ing ela Hd, ; 


cum pertinent? in Silby fredie“: Which ſald premilſes' the 


115 Loagher was feiſed of in fee at the time of the fac 
hfent : and becauſe” the rettilſes were not ſeized 1 
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| That afterwards the ſaid Kirton, by indenture of bargain 
=" f and ſale, date the 7th of Dec. 22 Jacob. enrulled in Chan- 
1 cery within ſix months, &c. did in conſideration of 2400 l. 

' | | bargain and ſell to John Lougher, and the ſaid R. Lougher, and 

GG - . _. - their, heirs, the ſaid manor with the appurtenances; by 
= _ virtue whereof, and of the ſtatute of uſes, they were ſeized. 

= a '- - accordingly. „ „„ LE a oo a tg en 
=. 57 That the 1ſt of June 14 Car. 1. the ſaid John Lougher died 

= No. e bim ſurvived, nog Ia 

| Phat the 19th of June, 14 Car. 1. before the ſaid aſſign- 


ment by the ſaid Sir Geo. Benion, the ſaid R. Lougher, and 
* Mary the adininiſtratrix of the ſaid John Loaugher, by their 
_ iIndenture did releaſe and confirm to the ſaid Sir Jon Iſbam, 
Blincoe and Tanfield, their heirs, executors and adminiſtrators, 
all their eſtate, right; tile, intereſt, claim and demand, of 
and in the ſaid manor ; by virtue whereof they were ſeized 
in f e accordingly. 1 Act roy 5 : NR WI. $4754 
That afterwards the 17th of Febr. 23 Car. 1. the faid 
Blincoe and Tanfield died, and Sir Jobs Iſbam ſurvived; and 
that afterward the ſaid Sir Jean died, and the premiſſes de- 
ſcended upon Sir Juſtinian Iſham, as ſon and heir, who en- 
tered and was ſerzed ; whole eſtate in the premiſſes the ſaid 
enry Meller hath, . and traverſeth the ſeiſin of the fajd R. 

X ig her, at the time of the ſaid aſügnment, or at any time 

Alter. | 


7-4 


To which plea the./ 
c Meller joined in pes age 
The — was, Whether or no the conveyance of the, 

title of the ſaid Henry Meller, by. a gue ef/ate in pleading, 

de good againſt the king in this caſe. Aud upon the whole 
matter the caſe is no mote than thus; viz. A man pleads, 
that ſuch. a one being indebted to the king's receiver, (who 

il; aſſigns the ſaid debt to the king) and being ſeized of lands in 
= _ fee, did; before the aſſignment of the. ſaid. debt to the king, 
1 convey his eſtate over to another in fee, who died, and the 


land deſcended; to his heir, whoſe eſtate the defendant 


* 
F205 


joined in demurrer. ,. 


* 


ttorney General demurred, and the 


. ; 
Bath. 4 4 7 . 217 SF; 


7 


. „H d RS Hoy P ET" „ | 1 r 
„ And it was argued. by the Attorney General, that the plea 
; Vas not good, for theſe following reaſons: Ei ted 


it would tend to the diminution | 


a 


Firſt, If it were allowed, it we 
the king's juſt prerogative, with reſpe& to his revenue, 


which this court ought to ſupport and preſerve. 


LES > - 
3 4 8 * — \- 
„ * o 1 


Secondly, | 


— 


* 


” 2 s 5 ; IT, | — 3 


Secondly, if this be admitted, it will be miſchievous and 
inconvenient to the king; but the contrary will not be ſo to 

the ſubje ct. * 1 F 8 | 5 1 1 of 8 . 
Thirdly, it is beyond all precedents of pleading in like 


oy. n 
Fourthly, as this caſe is, it is againſt authorities in cur 


law. ES 
For the firſt ground and reaſon: it is the king*s undoubted 
prerogative. e 5 oh 
Firſt, that he may traverſe the title made for the party, V. rgb. 6a: 
or maintain his own title at his election; 3 Hen. 7. 3. 13 ef this matter. 
es. BE ö.. nn | 
* Secondly, he may wave his plea or iſſue in another term; 2 * 
the like of his demurrer, and may join iſſue, as appears in , „ | 
28 Hen. 6. 2. 11 Hen. 48, 36, 37, 38. Long quinto 118, 74. 2 Yet. 
5 Rep. 105, Beoker's caſe. But after an iſſue found he can» 268. Aut 83. 
not wave it, 9 Hen. 4. 6, no more can an informer, 34 
Hense e cg ie. n 
Thirdly, the king may traverſe any part of the title ſet up 
againſt him by the party, and is not tied up as a ſubject is. 
© Theſe being the -king's prerogatives, if the party may 
make a title againſt him by a que e/tate ; the king's preroga- 
tive of traverſing any part of the defendant's title, wilt be of 
| little or no advantage to him. For then no ſubject would 
ſet forth more of his title than he needs muſt, nor more 
than he would be obliged to do, if another ſubject were 
party: and this forſooth ! to avoid prolixity and nicety in 
pleading, which would reduce all pleading to this ſize ; wiz. | 
that ſuch a one was ſeized in fee, and enfeoffed ſuch a one,- 6 4 
whoſe eſtate, &c. Or that, ſuch a one was ſeized | 
in fee, and died ſeized, and the land deſcended to ſuch 
a one, whoſe eſtate, &c. which is ſufficient in caſe of a 
ſubject, 7 Ed. 4. 26. b. And by ſuch a conciſe "oy | 
of pleading Againſt the king, he will have no benefit 
of his prerogative ; nor will be in any better condition. 
than a ſubject, who mult traverſe the ſeoſſment or the que 
Nate; for there will be nothing elſe for the king to traverſe. 
And fo the king will loſe the advantage of that part of his 
prerogative, to traverſe what part of the defendant's title he 
pleaſes ; which in many caſes will redound to the diminution 
of the revenue. And certainly, the law hath given the king 
this prerogative to better purpoſe than fo; viz. that when 
a title is ſet up againſt him, it ſhould be more full, more 
certain and direct, than in the caſe of a ſubje& ; as appears 
by other caſes, 8 Ed. 3. 20. The abbot of Peter boroug is 
caſe; where in a replevin againſt him for ſheep . 
| | 000t 


Tas aso. 


guad defendens commitintur. 
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Tuch. #9 Car, II. ig Scabeario; OO 
Abbot ayows as lord of ſych à hundred, and ſays, that with- 


in the ſaid hundred he has a franchiſe to have felons goods; 


and ſays, that he ſeized the goods in queſtion as the goods 
of one Robert oe Forter, who bad ſtolen them and was fled ; 


and ſo juſtifies: and this was held to be good, without ſhews 


chice. gut it Py; claimed ſuch a franchiſe in a quo dar- 

rents, he ought to have ſhewn cement, and to have conyeyed 

a title to himſelf. And ſo was done in a quo warranto, wor 5 
2 Hd. 


a claim of conuſance of pleas, of iſſues and fines, & c. 


3.29 Rager de Martimer's caſe, Tr. 40 Eliz. dmerediti*s 


caſe, cited 9 Rep. 29. in the caſe of the abbot of Strata. 
Marcella alihough the grants were ancient, and that there 


bad been many mean conveyances ; yet the defendant was 


qbliged to convey a particular title tg himſelf, and-n69 by a 


Ju aſtate, as here; which if it be here allowed, will come 


into jathion, to avoid polixity in pleading. 


So in an information of intruſion, though the king be in 
olſefſion. And yet in a guo warrawe the king ſhews no 
tle for himſelf. Ang in an information of intruſion no lang, 


no poſſeſſion is to be recovered ; the judgment being only 


Secondly, 1 ſaid, that ſuch pleading would be miſchiev- 
dus, and inconvenient to the king; hut the ſubject would be 
at no prejudice, by being obliged to convey to himſelf a 
title in particular; and that therefore, this preſident ppght 


Not to be allowed. 


It will be miſchievous and inconvenient to the king, be- 


cauſe by this mean the king's hands may be amoved, tho 


no clear title appears for the party, and though perhaps he 
has really none at all. And it has always been the care of 
his court, to preſerve and prote& the king's reyenues, trom 
all ſuch as have not an undoubted title to them. x: 

But it will be no miſchief to the ſubjeQ, to oblige him to 


ſet forth his title in particular; for every man is preſumed. 


in law to be conuſant of his own title, and to be able to 


| ſet it forth. For the evidences of his eſtate and title belong 
to himſelf; and therefore it is moſt conſonant 10 reaſon, that 


he thould be compelled to ſet it forth, and to draw down par- 


ticularly the whole title to himſelf. Upon this ground it is, 


that in our books, viz. 20 Hen. J. it is held that the king may. 


be entitled ſufficiently by office upon an gutlawry to an eſtate. © 


tail, without ſhewing the commencement of the eſtate tail; 
which yet a ſubjeQ mult do, if be will entitle himſelf ow 


4 


: * 
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* W is not to be — ps. > buch 1400 | Y 
ments of debts tp the king, if n made, are navght _ | 
y the ſtatute of 21 Jac. And de now afparenſibus & won . a 
lenti bus eadem eſt ratio. 

Thirdly, It is beyond all preſident of pleading ; ; nor * 
Lam infor! ed, can any one reſident of this nature, be 
found 170 n ſearch ; And it will = of dangerous conſequence 
2 þ 46 in point of his ręyenuę, to introduce ſuch a new 

rt of pleading ; which has not been knawn before. And the 
argument holds; if there be ng preſident of it, then it * 119, 34. 
not allowable, if it be ſuch a caſe as may frequently ha 

And if it were allowable, there would certainly be pre — 

found upon ſearch; It is clear in our hooks, that as prefi- 4 gn, 10% 

dents make a law ip a court, ſo want A (where, as 

in this caſe, there i . frequent occaſion at them adminiſtered) 

15 argument of A things not being allpwable. 4 gs. 

a Rep . 17. a. Lane's caſe. It is there held, thata demiſe | | 
: for Fears under the Exchequer-ſeal, by the word cammi 

is 8 good leaſe, by reaſon of the multitude of preſidents. So 2 8d. YI 

centre in Lit. Sęct. 109, 108. Upon the ſtatute of Merton, e. 

6 . that if 3 lord marry dis gatd to his diſparagement, & pa- 
rentes conguerantur, he ſhall loſe his wardſhip: It is there ſaid, 

that no action lies upon this lay, becauſe it was never ſeen 

nor beard, that any ſuch action had ever been brought : 
And if any a J jon would haye lain in that caſe, it would 
ſome time or other have been put in ure. So J ſay here; if 
this were good abr there waged be e of i i in 


court. 


| Obied. | 


8 
A 


# : 


Object. 3 Hen. 9.2. Where a gue late is admitted in | 


ſuch a caſe as this. | TT 
Reſp. Nothing leſs, for a que Hate cannot be there in- 


Sw 


c: Lit. 121. 4. 
Cant. 


Co. Tit. 121. 3. 


tended. The cafe was in the Exchequer-· chamber before 
all the judges; and it was this, viz. It was found by office, 
that the Lord Grey/tock was ſeized in fee and held of the king 
and died ſeized, with other circumſtances uſual in ſuch caſes: 
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Hereupon comes another perſon and ſays, that the Dean of 


York brought a writ of right againſt the ſaid © tenant of the 
king, and recovered e. him and entered did ante inquiſi- 
tionem predidtani, and made a gift in tail to D. by virtue 


whereof he was ſeized, ab/gue hoc that the king's tenant died 


ſeized. | 


| Now out of this caſe to deduce a que eftate, is without 


ground and contrary to law. Firſt, without ground, for 
there is not the leaſt mention or intimation of a gue Hate in 
the caſe. Secondly, It is contrary to law, to make ſuch a 


conſttuction upon the ca ſe, for it is clear in our books, that 


a que eſtate cannot be pleaded of an eſtate tail, (as the caſe 
there is) nor of any other particular eſtate, without ſhewing 
cament, And this appears in 42 Aſſ. 28. 7 Ed. 6. Br. que e/tate, 
31. So that that caſe cannot be made a preſident for ours ; 


and therefore for want of a preſident, I conceive the pleading 


ought not to be admitted, 1 1 
Fourthly, Becauſe as this cafe is, it is contrary to autho- 
rities in law. 1 | \ 


It is clear in our books, that a plaintiff cannot make a ti- 


tle. by a que eſtate, as a tenant may, or one that comes in 
the nature of tenant, as a priee in aid, a vouchee; a plaintiff 
in replevin after avowry, whereby he becomes a defendant ; 


as appears by 2 Hen. 6. 10. 3 Hen. 6. 11, 28.22 Hen. 6. 13, 


50. 9 Ed. 4. 3. 21 Hen. 7. 10. 29 Aſſ. 19. 18 Ed. 4. 29. 30 


Hen. 6. 7. Now here, as it appears by the record, John 
Meller and two other perſons are returned terre-tenants, and 
this ſeire. facias is only to enquire of the value of the land, and 
to ſeize it into the king's hand. And therefore Henry Meller, 


who pleads this plea, and does not ſo much as name himſelf 
tenant, cannot be tenant, or preſumed ſo to be againſt this 


| record; againſt which no averment can be taken: And there- 


fore, if it were in the caſe of a common perſon, if he were 


not tenant, or did not appear by the record to be ſo, he could 


not plead a que eſtate, as appears by the books afore cited. And 
here he is but as a perſon, that comes to ſhew his right and 


intereſt as amicus curiæ, and if ſo, it behoves him to ſhew it 


preciſcly and certainly, which he has not done here. And upon 


=. thels 


© 
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3 Pafch. 19 Car. II. in Scaccario: 2 
theſe reaſons and authorities, I conceive the ples to be 
| naught, and the demurrer good, and pray judgment for the 


I r POV fro defendente. The queſtion is upon the. que 
eftate, Which I conceive Meller may well plead ; for firſt, 
it is no material part of the plea: but intitles him only to 
conteſt his right with the king. 7 Ed. 4. 26. b. Secondly, 
the demand here is not of the land itſelt, but only to charge 
it with a debt. Vide 2 Hen. 4. 13. Mich. 36, Eliz. Rot. 
203 Exch. treaſurer's remembrance upon an alienation with- 
out licenſe. Co. Ent. 640. Dyer 238. In account. Other- 
wiſe, in caſe of an information of intruſien. Sir James 
Stonehouſe's caſe. In caſe of a pardon or diſcharge, a title 
needs not be ſhewn : but if the title be concerned, and the 
land itſelf in demand, there a que eſtate is not ſufficient, A 
third reaſon offer is becauſe it is not traverſable, 7 Ed. 4. 
26 Dyer 238. Ee N 0 | 
Hale Chief Baron. A que eftate may be pleaded of any eſ- _ ; 
tate of freehold, with an averment of the life of him, whoſe & * ok . 
eſtate, & c. and ſo the books are to be underſtoed ; but not ON ans | 
of a leaſe for years, becauſe ſuch an eſtate cannot be gained cura in caſe 
but by lawful means. But a que eſtate cannot be pleaded of grace 
franchiſes, becauſe they are things that lye in grant: but grantee has an 
otherwiſe, it they are appurtenant io 'a manor ; and ſo is cſtate during 
Crompton's Jur. of courts to be underſtooJ. And the land is eres gr 
not here in demand any more, than in caſe of an alienation it cannot pro- 
without licence. For there the king may ſeize, till the fine pech be [aid 
be paid; and he can do no more here, than ſeize till the 3h. had. C. 
debt be paid. Alſo a que eſtate may be pleaded by a plaintiff, Lit. 131-6 
who is a ſtranger to the eſtate ; as when a leſſor brings an, Les. 190, 
action of debt, againſt a third or fourth aſſignee of leſſee for 1 Sid. 298. 
years, for rent arrear ; he may declare upon the leaſe made £2" 368. 
tio the firſt tenant, que e/tafe the defendant hath ; becauſe he 
cannot know how the defendant comes to the eſtate, nor by 
what conyeyances : not being privy to them. Et adjorna- 


” 


tur. ; 5 A 1 
Aſterwards in Hill Term Annis 19, and 20 Car. 2. The 

caſe was argued by the Barons. And per curiam, the plea of © 
a gue {fete is here good in caſu regis, for theſe reafons. e 
Firſt, becauſe the king's title is bound by fpecial matter Aus 101, & 
before "alleged ; viz, by the leaſe and releaſe. | 8 
hoe ; Secondly, becauſe the gue eſtate is but conveyance to the 
freehold, and he that has a freehold may lead it, though he 
came to it by diſſeiſin: 7 Ed. 6. 26. Dyer 238. Bro. que eſ- 


. tate 63. ; 
1 Thirdly, 


2 Cro. 673. 
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Aue 116.230, 'Thirdly,- becauſe the plea here ſounds in diſcharge of v3 
204. | Courtney 


lands, and is not for the recovering of any. And 


* 
* 


* 


caſe in Co. Entr. 667. agrees herewith. 1 A jp 
e the king might traverſe it. 9 Hen. 7. 14. 19 
Hen 6. 1 85 | ; 


_ Fifibly, the debt here is hut a debt due to the king by af. 

ſigament, which is not of ſuch conſideration in the eye of 

the law, ag a debt originally due to the-king, Vide Co. Ip 

Bt riſd. of courts 115. . ee 1 n = | 
Object. The pleading here is unuſual, he does not plead 

himſelf terre-tenant, but he is only faund ſo by others. 

_ Reſp. So it was in Cqurtney's caſe, and he is admitted ſo to 

be; and the ſame is held for law in Co. JuriſdiQ. of courts 


\ 


»w 


198. and judgment was given accordingly, 


Friend verſus the Duke of Richmond. 
„ TN #efone firmæ upon a ſpecial yerdi& the queſtion was 
(3). J whetheror no a judgment in an information af intrufioß 
fra rege binds à ſtranger, ſp that he cannot enter? | 
bje&. In Rymer and Bang's caſe, in the caſe of a houſe, 
called the e in Newington in Surrey, lately ad- 
judged in this court, it was beld that he could not enter. 
Reſp. They were not ſtrangers there, but parties to the 
| information. $ e 1 Eh 
Hua Chief Baron, Ifthe king be in poſſeſſion by title, he 
Ame 456 ©2710t be put gut. But judgment in an information of in- 
muſion pro rege, is only gd committantur & eapientur fro finge 
and thereupon goes an ipjunQion for the poſſeſſion: bp! there 
is no judgment. gu recuperef [cifinam, nor does an Habere 
Tac iat palſelſionem iſſue in ſuch caſe. And it would be hard to 
bind perſons in poſſeſſion, who haye a title and were not par- 


ties to the information; far by that mean any man might 1 
ſtripped of a lawful poſſeſſion. And in this caſe the fee · impl. | 
is granted gut of the king; as PPPs by the verdict. V. 

4% % 4 Rep. the caſe of the comminalty of ſadlers; full in the | 
99% point. Et aqjurnatur, _ | \ 
Aiterwards in Trin. Term. 19 Car. 2, Mr. Stevenc argued ] 

pro quer. An information of intruſion, is but in the nature of 
treſpaſs. And no judgment gud recuperet ſrifingm is given r 
in it. And the nyſchief would be great, if ſuch judgment i 
were coneſuſſve to ſtrangers : at that rate no man would be h 
fate, tho' he had never ſo much right, and were in poſſeſſion. tl 


Peaſeh. 19 Car. I. in $caceario. J 5. 
And it will be hard to put fach to their petition of tight, in 
which there is great delay, by reaſon of the writs gf ſearch. 4 Ce. $9. 4. 
And tho a man bys | been in poſſeſſion 20 years, ſo that, np 36. ö. 
man can enter 2 him; yet by this mean he * be turn 
ed out of his poſſeſſion: And concluded pro qu 
North, pre defendente. Fiſt, It is 3 to natural 
reaſon. that hen a perſon comes in by title, as for exa „en Lit. 
The wife of a diſſeſſor, there ſhould be no entry upon ſuch Sed. 393. cr. 
perſon ; for that they come in by a of law, and ſo are 
privileged. 4 forviert in caſe of the wag! s prerogative for 
there the Jaw preſumes 8 title, eſpecially where the king 
 glaims jure rerong Otherwiſe, where the king claims by 
Prey or is ſeized by tort : For there be is pot privi- 4, 2 53 7* 
eged. Vide 4 Rep. the caſe of the comminalty of Sad{ers , 4e 82 
and Stamfard's prerogative, title, petition; And is it others 
viſe likewiſe, when the ſubjeRs title is found by the ſame 
office, which entitles the king. For there an mau, manum 
lies; and an gptry upon the king's patenige; But no ſuch 
thing appears in our caſe, 
A ſecond conſideration may be taken from the nature of a 
judgment in intruſion : Which is as ſtrong for the king, as 
2 judgment in a real adion For the information ſhews g 
titl tor the king, and the judgment in it js, that the lands 
| he ſeized into the king's hands; and other real action the 
king can have none, becauſe be cannot be diſſeiſed. And x; 
tharabits it would be hard upon the king, if having no othen | 
mean to recover, he ſhould not have the fame benefit of his Set 
Fe — a ſubject would have of his in a real aſtion. 
de the ju benen in an information of intruſion. 
Three hings Are objected. 
Firſt, This judgment ought not to bind a granger. | 
Secondly, The tenant of the free hold is pot made party - 
to the information... 8 
Thirdly, This tenan of the fr echold was in poſſeſſion, at 
the time of the preferring the information, and is found to 


have been ſo. ' 
To the firſt I anſwer, that there is a diverfity hetwixt the 


king and a common perſon : for a man cannot falſify a reco- 
very at the ſuit of the king, tho? had by conſent. Stamf. 
Prer. 74. | 

To the ſecond, an information is not like an aſũze, which 
muſt be brought againſt the terre tenant: It ſufficeth, if the 
information be brought againſt the pernor of the profits, 6e 
he tenant or no: Becauſe no poſſeſſion can be N from 


the king, as from a common perſon. 1 
o 


9 
* - 4 


A 


4 Co. 89. J. 


Paſch. 19 Car. II. in Scaccario: 


T0 the third, an aQual poſſeſſion is not found, and it may 
well be underſtood of a poſſeſſion in law, and ſhall be ſo pre- 


ſumed here for the king. Vide 14 Ed. 4. 2. and concluded 


Hale Chief Baron. It cannot be maintained, that fuch a 


judgment ſhall bind a ſtranger, for then would this become 
a trap to catch any man's poſſeſſion by Jawful title: And 


it would be of very ill conſequence, eſpecially confidering that 
in this caſe, others are found to be in polleon. And they 
that take the profits ſhall not be preſumed to be ſervants, and 
if they ſhall be ſo preſumed, yet themſelves only, and ſuch 
as claim under them ſhall bound by the judgment. And though 
the judgment in intrution includes an amoveas manum, yet it 


extends only to ſuch, as may lawfully be amoved. And if 


the ſheriff do otherwiſe, he is a diſſeiſor; as if in a judg- 
ment againſt A, ina real action, he ſhould ouſt B, who 


neither claims under A, nor is tenant to the action. And the 


king cannot gain any thing by wrong; ſo that be cannot be 
a diſfeiſor, but they that enter. And the judgment in intru- 


ſion, is not in the nature of a ſeiſin or poſſeſſion, but only 


quod pars committatur & capiatur pro fine. And upon that an 
injunction iſſues for the poſſeſſion againſt the party himſelf, 


and all claiming under him. And tho? a petition of right lies 


againſt the king in this caſe, yet when the king has granted 
the land over, an entry may be made upon his patentee. 


Vide 11 Ed. 4. 5 Ed. 4. Nor does an information of intru- 


ſion ſuppoſe the king out of poſſeſſion, for that would be 
contrary to the purport of the writ, which ſuppoſeth that 


| the party intruded upon the king's poſſeſſion. 
Where the king Reliqui Barones accord. £ 
bs entitled by ju- Et judgment pro quer. niſi cauſa, & c. 


dicial record, 


y * 


an entry lies not againſt his patentee : Secu where he is intitled only by office or conveyance 
of record; and in this caſe no judgment is for the king, to have or recover the lands, but 28 


injunction only goes out. 
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De Termino Sandæ Trinitatis, Anno 19 
e Car. II. Regis. e 


\ 


© -*4. 


In Scaccario. 


Edwards ver/us Owen. 


= | N debt upon an obligation made by a woman during her (x34 
,,widowhood, conditioned That if the ſaid obligor from . 
time to time, and at all times ſheuld upon requeſt, do ſuch 
act and acts for the conveying and aſſuring ſuch meſſuages 
and lands in ſuch manner, and for ſuch eſtates at the char- 
ges of the obligee, that then, &c. the obligee tendered an 
aſſurance, which was not according to the condition of the 
obligation, but differed in the limitation of the eſtate; where- 
upon the obligor refuſed to execute it: And afterwards mar- 
ried, And the ſole queſtion was, whether or no the mar- 
riage were a breach of the condition pro quer. 
The marriage is a breach: For the woman has thereby 
diſabled herſelf to make conveyances, when requeſted, ſor 
by the marriage, ſhe can now make no conveyance, & c. _ 
but by fine; whereas perchance the. obligee would be con- 
tented with a feoffment, or with a leaſe and releaſe: And fo 
he will now be put to more charge; likewiſe, the huſband is 
now by the marriage intitled to be tenatt by the curteſie: So 
that ſhe is now diſabled, to convey the lands in the plight 
they were in before the marriage. And conditions in ſuch _ _. 
caſes, muſt be performed circumſtantially ; eſpecially where 4e 434. Ray; 
the default is in the party himſelf; ſo where an obligor takes 26. 464. 1 Sid. 
wife, Vide Littleton, ſeQ. 357. vide etiam 10 Hen. 7. 9. 48. 
19 Br. Condition, 127. 5 Rep. Sir Anthony Maine's caſe, | 
' Lechmere pro defendente. The marriage is no breach, for 
the woman may after marriage make ſuch a conveyance, as | ; 
ſhall' ſatisfy the intent of the condition: And the huſband 
does not gain a title by the intermarriage, as a wife does. Ce. Lit. F. 38. 
He has no eſtate before iſſue ; and ſo this caſe differs from 
that of dower. The marriage gives him only a poſſibility of 
having an eſtate for his life ;, which poſſibility the law does 
not regard: As if there be two jointenants upon ſuch a con- 
dition, and one of them takes wife, this is no breach; and c, Zi. 221. l. 
yet by poſſibility ſhe may be endowed, viz. if the other jointe- o. contra, 
N a nant 


FRI confeſſes And per cim jam, it is void by the common law, for it was 
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Trin. 19 Car. II. in Scace 
nant die during the coverture betwixt her huſband and her. 
Likewiſe it does not appear in this eaſe, that the woman was 
ſeired of any ſuch: eftate,” as that het hüfband eobld' be ef- 
titled to be tenant by the curteſ ). . 

The court adviſed the defendant to make a good convey- 
ance, that being the intent of the parties. And here the obli- 


dee is prejudiced by the marriage, and put to greater charge 
| for the conveyance. S : 
i { 1 4 5 1 . e i 4 


(2) | ws an information for ſeiling wines without liee nee cont/ 
to 12 Cat. 2. The fame matter came in queſtion, that 
had lately been debated'in Stcvens and Duckworth's eaſe in 
this court: In which there were two Barons againſt two: 
Whether a man that has a licence to keep a tavern, aceord- 
ing to the ſtatute of 7 Ed. 6. in a corporation, as in this cafe, 
in Kingſton ſuper Hell, may felt wines to be ſpent'in his on 
uſe. n e 5 . 
Sawyer argued fro gurr. And Lifter pro defendime; but 
becauſe it was to the ſame purpoſe as the former arguments 
were; and becauſe 1ihil- dictum quod non ditlum privy, | did 
not take their arguments. And the court appointed a day 


43 


Norfolk's Caſe. 
e 1 


(3) TN dete upon an obligation, conditioned to appear beſore 


Ne 1 Lev: the Houſe of Commons, The caſe was; They had voted 


. 62. one Wogan guilty of high treaſon, and the plaintiff being a 


Ctted, 1 8id. Serjeant at Arms attending upon the Houſe, was ordered to 


384. - take the ſaid Wogan into cuſtody ; who being taken into euſſo- 
dp by virtue of that warrant, the deſerdant entered into this 
bond to the plaintiff, conditioned. for the ſaid Megan's ap- 

earange, who did not appear. And hereupon debt being 

brought, the chief queſtion upon a demurrer was, whether 

this were a void bond or no. ; | 4 


by the demur- entered into for eaſe and favour of the priſoner: And it is no 
. more than a bond to a ſheriff, to anſwer for an eſcape. And 


120 Ch, 101. 6. 


6. here Wegan was take into cuſtody for treaſon, for which he 


could 
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Tua 19 Car. II. in $tdccarl 43 1 
cduld not be bailed: Otherwiſe, if it were for an offence F. N. b. 66. 
- biilable. -But ehe cout agreed, that the plaintiff was not 7+ 447 4. 
an officer within the Natute of 23 Hen. 6. cap. 10. ſo that 
the ſaid ſtatute did not make void this bond. But then it 
was urged, that the condition which recites the bond to have 
been entered into for appearance only, is an eftoppel to 
| the parties to ſay, that it was given for any other cauſe. 1 
Jo which the court ſaid, that here was no eftoppel ; for an 
eſtoppel in ſich cafes, is always when the bond is a good 
bond; then indeed the recital is an eſtoppel: But when the, Lee. 4. 
bond is void, the eſtoppel is voit| too, and does not bind the Rn. 27. " 
parties: As if in a caſe upon the ſtatute of 23 Hen: 6. cap. il go E 
10. of the ſtatute of ufury, the condition'of the bond ſhould aue 414. 


recite ſome matter that makes the hond good ; Jet if in truth 
the contract were uſuribus, or the condition not within the 
ſtarute of 23 Hen. 6. C. 10. and that be pleaded, it will avoid © 
the bond and the eſtoppel too. So here like wife, the plain- 
tiff by his demörrer has admitted the matter of fact, Which 
_ the defendatit/allegeth in his plea; t6* wit, that it was for | 
treaſon, And judgment was given accordingly, N „ 
Eg py ome 
| NE 
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IN a bill to redeem a mortgage, the caſe appeared to be (40 
thus; viz. the plaintiff had mortgaged. lands in feet 3 
one Ludlow for; ſecurity of 3000 l. with intereſt, and bou 
himſelf in a ſtatute and recognizance to perſotm the coves it 
nants of the mortgage, and to pay the money with int ereſt at _ 
a certain day. The day path the money unpaid. l he '«.. 
mortgagee by his will deviſed all his goods, chattels, debts, ' { 
and perſonal. eſtate, his,debts and legacies. being paid, to bis ber 
ezecutor, and dies: Edmund Ludlow, ſon and heir of the gage ſhajl paſs 
| mortgagee is attainted of high, treaſon by the new act ot in deviſe. 8 
132 Car. 2. The king ſeizes 3 and the executot extends the 3% 3 "hes, 
laintiff*s lands upon the recognizance, who thereupon. ex- Reeves v. Attor- 
hibits his bill againſt the the king and the executor, and in it ney General. 
uggeſts, that he could not pay the money at the day at the place 
appointed, viz. in the Strand in Middleſex, by reafon of the 
—_ zand that aſterwards the morigagee accepted the inteteſt, 
and waved the forfeiture: And the the queſtion now upon a de- 
murrer to the bill was, whether or no the plaintiff could have -: 
23 any remedy againſt the king, to have a redemption ? And it „ eee 
bY Sx ; Was 
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46 0 Trin. 19 Car. II. in Scaccarioz 
was ſaid for the king, that he could not. But that he muſt 
prefer his petition of grace and favour. For a mortgage is in 
the nature of a truſt betwixt the mortgagor and mortgagee ; 
and no more than the king cap be ſeized to an uſe, or in truſt 
for another, fo as io have remedy againſt the king for it; 
Dyer 8. 7 Ed. 4. 27. no more is there any remedy againſthim 
to redeem a mortgaged eſtate. Alſo the king cannot be 
compelled to execute any conveyances; and although the 
ordinary proceſs; of the court may be ſtayed in caſe of a 
. chattel, as when a truſtee for years is outlawed, for the 
begnefitof the cefluy gue truſt; yet it is otherwiſe in caſe of 
Ante Jeg, & 4 fee and freehold, as here. For though the ce/luy que uſe 
quo? © of a term for years may forfeit it for felony ; yet a ceſſuy que' 
Poſt 467. truſt in fee cannot, And all. the new aQs of treaſon have 
20. 5. eſpecial proviſos for this purpoſe, to be relieved againſt the 
king ; which ſhews, that they thought the parties not ſafe 
vithout hem uns V 
On the other ſide, it was ſaid by thoſe who were of counſel 
for the plaintiff and executor, that natural equity, ſuch as 
Ante 140. in this caſe, was natural juſtice; and that an act of *parlia- 
8 C9. 118, ment, that ſhould take it away, would be void in itſelf ; as is 
ſaid in Doctor & Stud. And no more than the king can deny 
Juſtice in his own caſe; no more can he deny common equity; 
and common equity is as due to the ſubje& againſt the king, 
as juſtice is. There is more than a truſt in this caſe; the 
party here has an intereſt /ub modo, viz, to have a redemp- 
tion. Nor do the mortgaged lands here come to the crown 


| Af. * 1 jure prerogative, but by eſcheat, as he is lord paramount, 


1 the lands held of him. And as well as a bill to redeem 2 
mortgage hes againſt a. lord by eſcheat, ſo well does it lie 
againſt the king. A lord that has land by eſcheat, 
has it not merely in the poſt. And as a bill to redem lies 
againſt the coniſee of a ſtatute, who extends for a debt due 
from the mortgagee, or againſt a tenant in dower'; ſo does 
it lie againſt a tord by cet, and by 3 Ed. 3. If there be 
the king, lord, meſne and tenant, and the tenant be attaint- 
ed of treaſon ; although the: meſnalty be extind, yet if 
there be a rent by ſurpluſage, that remains, and ſhall be 
paid to the meſne, and he ſhall have remedy for it here by 
the courſe of the Exchequer. And it would fall out to be very 
inconvenient, if it were otherwiſe ; if the coming of lands 
into the king's hands ſhould diſcharge the equity of redemp- 
tion, where there is no wilful default in the party; but it is 
the act of God only, as in this caſe, and the caſes of ceſfuy 
que tru/# ſor years above cited. _ CASTS PM 
Hale 


ö 


PP ö 7 | I 
Trin. 19 Car. II. in Scaccatio?- 8 
Hal Chief Baron: This & a caſe: of great concern, and 1 


deſerves great conſideration. It was made u queſtion in 
this preſent parliament in the houſe of lords, in the Earl of 
Cleveland's caſe ; firſt, Whether Or no there be a right of 
redemption in this caſe againſt the king ? And, ſecondly, if 
there be, what remedy mult be taken? And I anſwered, as 
] take the law to be, that in hatural juſtics redemption of a 
mortgage lies againſt the king. But io the other queſtion [ - 
made no anſwer; becauſe I took it to be of 4 of great 
importance. But I am of opinion, that the king cannot be 
compelled to reconvey ; but that an anwveas manuni only lies . 
in ſuch'taſe. And this is all that can be done, if a truſtee . FHH. %% 
forteit the eſtate. And it is to be conſidered here, whether * 
or no there, he a right of fedemption againſt the lord b 
Eſc heat (for ſo the king is in here, and not by his prerogative) ' ++ ON 
and how the courſe of Chancery is in caſe of the redemption * 
of mottgages, who ſhall fedeem, and againſt whom. || agtee 
the caſe ofa ſtatute merchant ;\for he comes in merely by the 
Darty, viz. by the act of the party, and the remedy that the 
by gives thereupon; and it is worth enquiring how the 


preſidents are, where a truſtee for years is outlawed, and 

the lands ſeized, what remedy. the ce/ſtuy que truſt has there# 

But admitting that eaſe, yet it may be otherwiſe in caſe of a 

fee ſimple z as ceſlu) ue truſt fot years may forteit his intereſt _ 

for felony ; but ceſtuy que truſt in fee cannot; and I agree 4 40g, 466. 
the caſe in 3 Ed. 3. And I conceive, that a mortgage is 5 
not merely a iruſt.; but a title in equity. And the matter 2 Fe. 33. 
of redemption, it ſeems, is not the main buſineſs in the caſe; 
for Mr. Attorney General offers to give way to a redemption, 

upon payment of the money: But the point is, who ſhall 

have the money, whether the executor and deviſee, or the 


. 2 


king ? for both contend for it. | 
And the Chief Baron further ſaid; if the condition of a 
mortgage be to re- enter upon payment of the money to the 
executors, or adminiſtrators, there without doubt the heir Litt. $8. 339. 
ſhould not have the money after forfeiriife ; becauſe the 2% * © 
morigagee looked-upon it only as a chittel 4 though if the 58. 7%. en. 
word heirs were inſerted into the condition, it would be 
more a queſtion. But he ſaid, he took the law to be the 

| ſame in both caſes. Yet he delivered no opinion in the 


5 principle caſe ; but ordered a caſe to be made of it. And . 
the cauſe was adjourned. © | — - eee TY; the word 
| g a a 5 | | beir were inſert» 
ed, yet after forfeiture the executor ſhall have the money, for the forfeiture has left the matter 
/ nt u» if no defignatio were. and then certainly the executor ſhould have the money. Lit. 
Jeck. 339: 2 Lent. 348, „ 5 | 8 | - 
2 5 * Dd: Afterwards 


was es again by counſel; | 


2 . was not relievable 


they are in the poſt; otherwiſe 


king's conſcience, but over the canle: 
For that it is a power delegated by the king tothe chancel» 


ject and ſubject. Nor is it withig 


they cited Dyer 8. 283. Lanes 
Rep. Bowles caſe. 1 


Firſi, Although it did not lie, yet; 


re 
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Afterwards in Hillary kern, in Annis 19 & 20 Car. 2. it 
on both ſides; and much to the 


ſame effect as before. And\th 


ze king's counſel inſiſted, that 
Againſt the king in equity: 


ecauſe.the king is Hable to a truſt ; and a mort- 


Firſt, In 
gage forfeited is of the ſame N 
| Secondly, Becauſe by thei 


1 


—_. | 
| Eſcheat the ancient right and 
tenure is deſtroyed, and the king is in Jure Caron. 
Thirdly, Eſtates in dower, Frank-bank, tenancies by the 
courteſie, and of diſſeiſors, are Hat liable to truſts, becauſe 
Pccupancies. 3 
0 juriſdiction over the 
jenges of ſubjects only: 


Fourthly, The Chancery has 


lor, to exerciſe the king's equitablg authority betwixt ſub- 


Me ſtatute of 33 Hen. 8. 
ia the Exchequer. And 
ReP4 154+ Velv. 115. Lanes 


But the plaintiff's counſel ui 11 that relief lay: 


cap. 39. forequity againſt the Ki 


| d not lie, yet it is reaſonable the At- 
torney General ſhould anſwer ; and the matter in law be 
ſpited till the hearing of the cauſe gpon the proofs ; as is 
uſually done in caſes of demurrers, far:difficulty of the mat- 
ter CE.» : 55 


econdly, An equity of redemption is now of ſo great ef- 
teem in the law, that it is aſſignable. and deviſeable; and an 
occupant, a tenant in Frank- bank, &, as was held in Dra- 
er's caſe, ſhall be liable to it. R 

Thirdly, Many perſons are liable in gquity notwithſtanding 
the forfeitures of mortgages, who are. not liable to truſt : 
As when a corporation makes a leaſe, rendering rent, with 
a clauſe of re-entry ; and the leaſe cames to be forfeited 


through caſualty or miſchance, as in 39 Eliz. T hrogmorton 


and Finche's caſe, Nor is the loſs of the ſeignory any ob- 
je ction here: for as in caſe of a lord, meſne and tenant, if 


the ſeignior purchaſe the tenancy, the me ſnalty is extinct, 


but the meſne ſhall have the rent by ſutpluſage. So it is the 
. caſe, 6 Rep. Sir John Mol in's caſe. And the meſnal- 
ty ſhall be revived by the king's granting over; and they 
cited the books of 8 Ed. 3. 4, 5. 3 Ed. 4,25. Litt. 339, 340. 


Dyer 360. 
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mention made by the party ; 
% 


. elite. ft ot actes 


equity againſt him: 


Ten. 19 Car. II. in 
Hale Chief Baron : There is & diverſity betwixt a truſt and 


a power of redemption ; for atrbſt is created by the contract 
of the party, and he may dire& it as he pleafeth ; and he 


may provide for the execution of jt, and therefore one that 
comes ig in the poſt ſhall not be liable to it without expreſs 
and the . rules for gearing 4 


ere fore they only are 


o 


truſt have often varied, and. 


* 


by it, becauſe ſhe is1n in the per, but not a tenant by the cour- 


teſy, who is in the poſt. So all who come in in privity of 


eſtate, or with notice, or without a conſideration. But a 
ety of redemption is an equitable right inherent. in the 
and, and binds all perlqns in the poſt, or otherwiſe. Becauſe 


* 


it is an ancient right, which the party is entitled to in equity: - 


And although by the eſcheat. the tenure is extinguiſhed, that 


wilt be nothing to the purpoſe, becauſe the party may be re- 


. N * J 


compenced for that by the court, by a decree for rent, or 
part of the land itſelf or fome other ſatisfation. And it is 
of ſuch conſideration in the eye of the law, that the law 
takes notice of it, and makes it aſſignable and deviſable; 
But the moſt conſiderable things in the caſe are: 


Firſt, That the king is in actual poſſeſſion, and cannot be 


removed in equity by an dmoveas manum, as he may at 


aW. 5 „ 5 
Secondly, Whether there will not be a diverſity betwixt the 
eſtate of a ward and an eſcheat : For in caſes of wardſhips, 


the court of wards had juriſdiction by the 33d of Hen. 8. 
but in this caſe here is an actual inheritance in the king. 


_ Thirdly. The ſtatue of 33 Hen. 8. c. 39. is to be conſi- 
dered, which gives relief in equity againſt the king. And I 
conceive clearly, that in this cafe the executor would be re- 
lieved againſt the heir for the money; becauſe in common 
eſtimation it is but a perſonal eſtate. LO by 
But Baron Atkyts was ſtrongly of opinion, that the party 
ought in this caſe to be relieved againſt the king, becauſe the 
king is the fountain and head of juftice and equity; ang 
it ſhall not be preſumed, that he will be defeQive in either, 
And it would derogate from the king's honour to imagine, 
that what is equity againſt a common perſon, ſhould not be 


If 


** 


* 


Dd 2 King 
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bound by 


it, who come in in priviiy of eſtate. A tenant in dower is bound 


Poſt. 492; 49% 


2 Vent. 348, 
351, ante 467. 
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_ - King verſus Sir Edward Lake, 


Reb ( 55 N an adion upon the caſe, for pong and publiſhing a 
„ | falſe aud malicious libel againſt the plaintiff, containing 
1 Sid 414 amongſt other things, theſe words and matters in an anſwer 
5 e 3 n io a petition prefered by the plaintiff to the houſe of com- 
reſolution to mons, againſt the defendant: [The rofecutor is Mr. King, 
this caſein F. R. whoſe violence both formerly and — is very notorious, to 
ſay nothing before his majeſty's happy reſtoration, of which 
might be ſaid too horrid to be related, which this reſpondent 
/ paſſeth by, in regard of the act of oblivion, though the 
three years therein mentioned, are long ſince elapſed: And alſo 
ſaid in the conſiſtory court in Lincolnſhire with a loud voice, 
in the preſence of many people, That he would firike at the 
root; whereas this reſpondent conceives (always referring 
himſelf to the judgment of this honourable houſe) that there 
is no root under God of eccleſiaſtical government, but the 
king himſelf; (And in the margin, with an aſteriſm there are 
theſe words, ſallem quoad poteſtatem coercivam ;) and that the 
laintiff*s petition is ſtuffed with illegal aſſertions, ineptitudes, 
imperſections, clogged with groſs ignorances, abſurdities and 
ſolceciſms.) By reaſon of which words and libel, he is 
damnified in his good name and credit, and profeſſion of a 
bartifter at law, $0001, Upon not guilty pleaded, a ſpecial 
ve rdict was found, and damages given to 150 l. which ſpe- 
cial verdi& finds thoſe words in the margin, omitted in the 
declaration; and this clauſe alfo, always referring himſelf to 
the judgment of this honourable houſe. py 0 
Sir Robert Athyns, pro quer. cited Yelv. Rep. p. 152. & 
Hob. Rep. 180. $a | a . 
"Stephens, pro defend. inſiſted, that the words, as recited 
were too general to ground an aQtion upon. ' | 


Hale Chief Baron : There is no material variance betwixt 
the declaration and the ſpecial verdict; and although ſuch 

i general words ſpoken once, without writing or [publiſhing 
| them, would not be aQtionable ; yet here they being writ 
L and publiſhed, which contains more malice, than if they had 
| but been once ſpoken, they are actionable. And the court 
| being all of that opinion, judgment was given pro quer, niſi 
8 cauſa, & c. 1 
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Trin. 19 Car. II. in Scaccano: | f Jt 


Anonymus. 


XT a court-leet held pre rege within his honour of (6) 
\ Grafton, one was fined 20 l. according to a by-law, > 

tor the payment of 51. a month by every one within the leet, 

that ſhould receive or place an jnmate within any houſethere, %, 8 

without giving ſecurity to the overſeers of the pariſh, to g 1. Hi 250. 

diſcharge the pariſh; and this fine was eſtreated hither, and 

proceſs iſſued to levy it. 95 | 175 


Hale Chief Baron; This is a good by-law, and frequent 
in leets; but it is hard to eſtreat the fine hither, without 
taking the uſual remedy for it by diſtreſs; and to extend 
the party's lands upon it, when perhaps he may have ſome- 
thing to plead to it; as, that he is not within the leet, or 
that he received no inmate : But the officers of the court 
faid,it was uſual to eſtreat ſuch fines into the exchequer, when 
they belonged to the king : Otherwiſe, when they belong 
to ſubjets. And thereupon the party was put to plead. 
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De Termino Sancti Hillarii 19 & 20 Car. II. 


In Scaceario. 


Ruſhworth & al', contra Counteſs de Pembroke 


& Currier. 25 
* 


HE caſe was thus; viz. Currier preferred a bill in the 
(1) | Exchequer-chamber, againſt the plaintiffs and others, 
tenants of a manor of the counteſs of Pembrokes, for ſuit to 
his mill, which he claimed by preſcription ; many witneſſes 
were examined on both ſides: And now upon this bill, pre- 
ferred againſt the Counteſs and Currier, a trial at law being 
directed to try the title, the Counteſs would make uſe at the 
trial betwixt Currier and herſelf, of the former depoſitions 
taken, ut ſurpa; and that being denied her, ſhe now appeal. 
ed to the court for directions in the matter, and prayed a new 
trial. The court was of opinion, that the former depoſiti- 
Arte 22, 117, ons ought not to be made uſe of at the trial, becauſe the 
3 3 Counteſs was not a party to that ſuit; and as they could 
not be read againſt her, no more could they be read for her: 
And becauſe ſhe was not bound by them, not having been a 
party to the ſuit; nor was ſhe in a capacity of examining 
any witneſs in it, or preferring interrogatories in it; for that 
reaſon alſo ſhe could not make uſe of the depoſitions of any 
that had been a witneſs in it. And it is not like to the caſe 
of an ejectment, brought by a reverſioner, or debt upon the 
ſtatute of Ed. 6. brought by a proprietor of tithes, after a 
verdict at law for the leſſee or the preſent proprietor: For 
SY true it is, that ſuch a reverſioner of lands or tithes ſhall have 
Hd. 23. 63. advantage of the verdict, and give it in evidence; but the 
1 Cre. 592, reaſons are, becauſe they cannot be immediate parties to 
an . the action or ſuit ; for that mult be proſecuted by the leſfee 
or preſent tenant: And likewiſe becauſe they may give any 
thing in evidence to the jury, as well as the plaintiff himfelf: 
And kindred or affinity to the reverſioner, is a good cauſe of 
challenge ; but it is otherwiſe in caſe of depoſitions. For there 
only parties to the ſuit can examine or interrogate. * 
| : the 


\ 


n 9 
. 
* 

* 
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- thereverſioner or the ſeignoreſſe might have been made 4 
party to the original ſuit in equity, tho? not at law. Ard 
it was ruled accordingly, that the depoſitions ſhould not be | 


made uſe of. 3 


Juſtice verſus Henry Brown Adminiſtrator & his 


Wife, who: was Executreſs of her former Hupand 
% 


1 


TPon a ſuggeſtion ſor a prohibition to the admi uy [the (2) 


caſe appeared to be thus; viz. the ſaid ice and Carth, 2 


\ others had three parts of a ſhip, lying in the Tham' at Rat- 
_ cliff in the county of Middleſex ;. and the ſaid Fepways had 

the fourth part. The owners of the three par were for 
having the ſhip. go a voyage; but 7enoways woul not agree 

to it. Hereupon the owners of the three par Petitioned 
the judge of the admiralty, againſt the owner f the fourth 
part, to compel his aſſent ; But the judge wold not com- 
pel him. But the court of admiralty by way?t ſtipulation, 


took a recognizance of 200 J. penalty to the e of Fenoways, 


that the ſhip. ſhould return from the intende/ voyage within 
eighteen months, or elſe that the owners: the three parts, 
ſhould pay the owner of the fourth part the. value of his 
fourth part. Hereupon the ſhip goes to ſca, on the account 


45 of the owners of the three parts, and never returns, 22 * 


cuays dies and makes his wife exe-Utreſs ; ſhe/takes huſband 
and dies inteſtate ; the huſband/akes adminiſtration of his 
wife's eſtate and ſues juſtice jon the recognizance in the 
admiralty, and has ſentence a inſt him there. Whereupon 
he prays a prohibition, Fir] Becauſe the court of admi- 
ralty has no power to makeſuch a ſhpulazion, whereby to 
bind the intereſt of another ty agaialt his will, Secondly, 
Becauſe the ſuit upon the? cognizance is not determinable 


in the admiralty, for tha was taken infra corpus comitatus, : 
and for. that the ſhip was Fre tao at the time of the ſtipula- 


n. Thirdly, Becauſe at the time 
of taking this recognix;*2 there was no libel nor ſuit de- 
pending in that court: ourthly,. Becauſe the plaintiff here 
can have no title as iniſtrator to his wife, but muſt ſue as 
adminiſtrator, de 5 non of 7 encways. Fifthly, Becauſe 
the ſecurity being/ t, one only is proſecuted upon it 


tion and N 


Doctor 


6, 7, 8. 


Heb. 1k. 79. 


Nu. 49 ordinary has uſed time ott of min 


58. 1 Ven. 343. the adverſe party has Ry . 
2 Lev. 230%, my means to relieve himſelf againit it: 


Fill. 19 & 20 Car. II. in Scaccario:* | 


Doctor Walker moved againſt the prohibition, and ground - 
ed himſelf upon the great miſchief and inconvenience that 
wuld enſue, if it ſhould be in the power of one man of many 
tohinder trade and navigation. By that mean all navigation 
micht be deſtroyed, which would tend to the deſtruction of 
the ꝛommon-· wealtññ. And for the adyancement of that the 
cour ef admiralty has uſed time out of mind, without inter- 
ruptin, to make ſuch ſtipulations upon a petition in vacati- 
on tine, which is in the nature of a ſuit in ſuch caſes. And 
for the other objections, he ſaid, they were ſo many miſ- 

takes ii the ſuggeſtion. „ we En 
TheZhief Baron ſaid, that the objection drawn from in- 


Y conyenince and antiquity, was of no great force ; for the 
' x Cre. 296. cont. QUT gre: ; 


ſame objEtion might be made in caſe of charter-parties, and 
_ contraQtsnade upon lands for freight and voyages; and yet 
the court if admiralty, has nothing to do in thoſe caſes, By 
79 the ſtatuteof 15 Rich. 2. nothing tranſacted upon land ur. 
5 1 infra corputom. is to be tried in the admiralty; and uſage 


2 Bulft. 323. be fore or afr, will not take away the force and effe& of an 
Hob 80. 212. 


e act of parlialent. And here the ſhip being infre cor pus comi- 
aym. 3. 7 


183. & quot, ll us, the adiiralty has nothing to do with it, nor any part 
of it, no morchan in other caſes ariſing aſhore. Beſides, 
this recognizane ſeems to be void; For it is not in the nature 
of bail, to comp| a perſon to appear to an action, and fare 
Judicio, but by wy of ſtipulation and contract between the 


parties, nor is it a incident to, or dependant upon any ſuit | 


| © ap pm there : For li fo, revary u might be good, if it were uſually 


taken; Andſuypoſe in this Gfe, that he who has but a fourth 
art, would et fire xo the ſhp; there would be no remedy: 
in the admiralty, Neither "here any remedy there, if be 
will not conſeit, o long as thi ſhip is 1rd carpus comitatts ; 
but if it were ſuper a/tum martyhe caſe would be different. 
And the uſage of he court of a jralty, in ſuch caſes is no- 5 


thing to the purpoſe. For it is ry well known, that the 
o cauſe an adminiſtrator 
ha ve been cited for it, 
downwards: And yet 
bitions, and denies a 
„3. it is within the 
eſides, if there be 
ſt not be denied 
re it ought not, 


2 Sid. 152. 


Vaugh. 97. e diſtribution : And yreſid 
Rayn. 498,499 to make di 


eb. 8 z. 191. from the time of King Kanute, an 
Mer 864. 1 Je. the court of King's Bench grants 
228. 1 Ler157 · (on ſultation, becauſe by the ſtatute 
— mM conuſance of the. common law, ſo here 
Tenn. 3 Cent., but probabilis cauſa for a prohibition, 1 


. Sid cx debito juſticiæ 5 for if it be granted 
c , | 


note. 


it be denied, 
9 emedy. But 


where it is grantable, the party is with 
. | \ becauſe 


\ 


. © 6s 


becauſe this was a'caſe of great conſequence, and no preſi- 
dent was ſhewn of any prohidition granted in ſuch caſe, time _ 
was given to the firſt Saturday in Eaſter-Term, to 'adviſe 
upon the matter; and in the mean time all proceedings in 
the admitalty were to ſtay by conſent,” «© 


1 


„ Mie thy etl hes, E 0 . N 
5 9 15 LY way L . ; . N 
2 5 Sir 1 hr Wi Au 253 by "TERS K 25 
Sir John Williams verſus Liſter & Alios. 
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U P ON a prohibition the caſe was thus; viz. the plain-, 8 38g. 
tiff brought treſpaſs here by guo minus againſt the de- 356. 
tendants for digging in his ſoil and cloſe in St. John's, in the 2% 543 * 
iſle of Thanet in the county of Kent; to which not guilty” y; 
was pleaded. And then the defendants preferred their bil 8 
in the Chancery of Dover within the Cinque Ports, ſuggeſt- 
* there is and had been temps dont, &c. in St. John's 
a Pier called Margaret-Pier ; and that the Pier-wardens had 
uſed time out of mind to dig there for gravel, ſand, &c. for 
repairing the Pier, and for the ſafety and preſervation of 
ſhips and ſhipping ; and that by ſeveral orders and decrees of 
the lords wardens of the Cinque-Ports, it had been ſo or- 

_ dered and put in execution: and to have the benefit of that 
cuſtom, and of thoſe orders and decrees, and to ſtop further 
proceedings at law, was the ſcope of the bill. To which the 
now plaintiff anſwered, denying that he knew any thing of 
ſuch cuſtom or of ſuch orders, And upon hearing of the 


cauſe in that court of Chancery, upon proofs the plaintiff 


Sir John Williams was decreed not to proceed in his cauſe 
here; and to pay 13]. coſts to the defendants; upon which 
he prayed à prohibition. „ : ; 5 
And per curiam a prohibition lies; for it is not in the 
| r of any inferior court to ſtay proceedings in a cauſe, 
that is firſt attached there : and a quo minus lies in the Cin- 
que-ports, as well as within a county-palatine, or in Wales: 
and rather in the Cinque ports than in acounty-palatine ; be- 
cauſe a county-palatine has jura regalia within itſelf, And it 
is uſual to grant prohibitions into county palatines. And fo 
it was done laſt term, to the county palatine of Lancaſter, 
upon a ſuit commenced here by uo minus: and aſterwards, a 
bill preferred there to ſtay it. And fo it would be if a ſuit 
were commenced in the Admiralty there againſt law, a pro- 
hibition would lie: and the king's debtor has the ſame pri- 
vilege that the king has, to ſue for his debt where he 
will,” It would elſe be very inconvenient, if a private juriſ- 


Telv. 13. 
3 Cr. 910. 


I Fen. 188. 


mY 


Hob. 202. 


(5) 


Hill; 29 & 20 Cari II. in Scaccario? © 
diction might do what they would, and there would be no rel 
medy elſewhere, And Velv. Rep. Criſpe: and Veralls caſe 
_ was cited, which was in cafe of an appeal of death, the 


party being ſlain within the. Cinque Ports; and yet the ap- 


peal brought in B. R. the party being in Cuſted, Mariſchal. bd 
and a debtor here has the ſame privilege. 


The defendants perceiving the. opinion of the court, 4 . 


- fered to ſurceaſe further proceedings in the Chancery of the 

Cinque Poris; and to go to trial upon the euſtom in this ac- 

tion, having liberty to alter . Pla. and to s hs 8 

tom; and ſo it was ordered. J 
Nota per Hale Chief Baron, a the ke ole 

Habeas Corpus to remove a priſoner in the admiralty 3 7 


the Hateas Corpus be returnable the next term, the ſheriff 


or gaoler muſt net in the mean time ſuffer him to go at lar e; 
S guy, arcerd. and if he does, he is liable to an eſcape: for the writ Im- 


powers the gaoler only. to bring him dire ly to the court; 
and if he gives him any WN in gs mean cr it is at. his 


peril. 


' Memorandum, that this term ; Sic Allen Bradrif bi | 
ler of the pipe, being preſent in court, ſurrendered his office 
to the Chancellor of the Exchequer, then alfo preſent in 
court; who at tHe ſame time gave it to John Brewſter, pre- 
ſent in court likewife, who thereupon was ſworn and admit- 
ted. And nota, that all this was done without writing, only 
that an entry was made of it in court, according to s prefi- 
dent Temp. Reg. Eliz. which was read in court. 1 was one 
en. ne £ ; LE, $- 
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and a bill in t 
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N an information he Exchequer, for priz- 


age of wines. It was declared by the Chief Baron and 3 
the whole court, to be the uſual cuſtom of the court in equi- 


ty, to cauſe ſingle priſage to be paid for nine ton and a half, 


and double prizage for nineteen ton: but that rid furit no 


prizage was to be paid, but ſor ten ton; and yet that nine 


ton and a half, hath been conſtrued to be fraud apparent; 47s; 
and that the reaſon Why more was not imported in one 218. 


ſhip, was to defraud the king of his prizage. Bur if — 


nine ton be imported, prizage has very rarely been allqwe 
without apparent evidence and proof of a fraud. But where 
leſs than nine ton is imported, prizage is never paid. And as 


it is an equitable conſtruction againſt the letter of the law, 


that nine ton and an half ſhould pay prizage; fo by equity, 


if ten ton be laden in a ſhip, and it comes to paſs by reafott 


of lakeage, that but nine ton are really imported, there no 
prizage is to be paid, for here is equity againſt equity; 


whi 


%, 


ch muſt take place as well againſt the king, as for him, 


6, $76. 


— 


(01 


Rayn. 305. 


d ci. 76. 4. l. 


8 Co. 121.0. 


s Co-9iþ 5. 


2 Buſt. 197. 
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Thomas Papillon verfus William: Buckner, John | 
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T* trover and converſion for goods, the queſtion upon a 


— 


ſpecial verdict was; whether or no after that the con- 


miſſi oners of exciſe in London, had adjudged brandies im- 
ported to be ſtrong waters perfectiy made, and to pay 


as ſuch, according to the act of 12 Car. 2. c. 23. for exciſe, 


the validity of that judgment might aſterwards be drawn 


in queſtion in this court, in this action; which queſtion de- 
pended upon ſome clauſes of the acts of 12 Car. 2. c. 23. 


and 15 Car. 2. c. 17. See and read the acts themſelves. 


Leclimere pro quer. that it might; for if fuch commiſſion- 


ers, who have but a limited juriſdiction, go beyond it, 
what they do is coram non judice, as 10 Rep. the caſe of the 
Marſhalſea: and then tretpaſs or trover lies againft any that 


act under them. Vide Dr. Bon ſam's caſe, 8 Rep. and ſueh 


power and authority is traverſable. And 5 Rep. Rooke”s caſe; 
if an officer of the commiſſioners of ſewers, when they 


exceed their authority, or act contrary thereunto, diſtrains 
for an amercement laid by them, a replevin lies well. Yide 
Cro. Jac. 336. Her ſely's cafe ; ſo if commiſſioners of bank- 
rupts declare a man a bankrupt, who is not ſo, beth an 
action of treſpaſs lies for taking his goods and an action 


upon the caſe for ſlander : and ſo it was adjudged in B. R. 
in Norbery's caſe of Gray's Inn. And there is great reaſon 


for this, becauſe elſe great oppreſſion might be uſed, and 
the party left without remedy by error or attaint. Vide 
RolPs Rep. 5. e EA . 


Stevens pro defendente, he made two paints. Firſt, whie- 
ther the officers are guilty upon this verdiQ, for executing 


the judgment of the commiſſioners, if theſe liquors are 


ſtrong-waters? and ſecondly, whether they he guilty, ad- 
-mitting them not to be ſtrong- water? | 


. 2 * 
4 4 
W q He 
: . 
ö . 
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v pon the importer or proprietor for ſorely 

and not quly entered, to be recovered by ſcizure,ſuit or infor- ). 
mation: And there is another clauſe, that all fines, penal- Por. 25. 
ties and forfeiturs,, for which no remedy is ordered for reco- | 
very thereof bylthts act, ſhall be recovcred by action of 
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afterward an information were preferred for the ſame goods, 


and they condemned upon it, this would excuſe the ſeizure, - 
tho' by a verdict afterwards it ſhoulg be found, that the goods 
izure be made for a juſt 
cauſe, and there be no due proceedings thereupon according . 10 Ce. 76. 


. were not well ſeized. But if a 


He conceived that if an unjuſt ſeizure were made, yet if 


to law, an action upon the caſe lies: Now here whether the «. & que. 


proceedings are juſt, and ſuch as may be maintained, the 


queſtion depends upon the ſaid aQts, and ſome clauſes therein: 
The act of 12 Car. 2. impoſes no certain forfeiture in ſuch 


caſe, but provides for the payment of the duty before land- 

ing. But about brewers and retailers, many .penalties are. 
inflicted, and then there is a clauſe that ſuch ſorfeitures and 12 Cor. 2. e. 
offences, made 206 committed within the immediate limits 3 f. 31. 


of the chief office in London, ſhall be heard, adjudged and 
determined by the chief. commiſſioners and governors of ex- 


ciſe, appointed by. his majeſty or the major part of them, or 


by the commiſſioners for appeals, and regulating of this duty, 
or the major part of them, in caſe of appeal and not other- 
wie: And all ſuch other forfeitures and offences, made and 


committed within all or any other the counties, cities, towns 


or places within this kingdom or dominions thereof, ſhall be 

heard and determined by any two or more of the Juſtices of 
the Peace, reſiding near to the place where, &c. And in 
caſe of negleQ or refuſal of them, by the ſub-commiſſioners, 


& c. And the ſtatute of 15 Car. 2. c. 11. inflicts a penalty 16 Gow. . 


debt, bill, plaint or information, in any court of record within 
ſuch county, city or corporation, where ſuch offence ſhall 
be committed, or by ſuch other ways and means as by the 


© ſaid former at is dire Sed and appointed. Now in this 


caſe there is no particular ceurſe or remedy provided by the 
15 Car. 2. C. 11. And therefore the remedy is before the 
commiſſioners by virtue of 12 Car, 2. | Y 


Object. Upon a ſeizure the particular remedy is here in 8 
this court 3 which is a market overt in ſuch caſes; and pro- 


clamation is made, that all perſons may, have notice. 
_ Reſp, The proceedings here are not upon the ſeizure, but 


againſt the perſon and the thing itſelf ; and the ſeizure is only 


in the nature of a ſummons, to cauſe the party to appear, 


and if the plaintiff were informed againſt in the King's Bench, 


it would be no prejudice to him, without a ſummons to cauſe 
him to appear. Ei . ObjeR. 


n liquors imported c. 11 Par. 16, 


Frin. 20 Car. 


A Seaccario: 


Object. It is hard that the party ſhould be bound as to 
his property, without a trial by jury. 


Reſp. It is by act of parliament, Eich has avpettted - how 


- the penalties ſhall be determined; which ought to be pur- 
ſued. And it will otherwiſe be very inconvenient, if the king 
muſt ſtay for his revenue, till a triaſ at law be over: And 


thereſore ſuch a ſummary way was provided for ; becauſe 


the other would be a great charge and detriment to 'the king, 


and a vexation to his people. And the act of 12 Car. 2. has 


made proviſion againſt undue judgments grew by the com- 
miſhoners, and given an appeal. 


To the ſecond point, admitting cheſe liquors not to by 


| ſtrong waters, yet (he ſaid) the officer was diſpuniſhable. 


T0 me 4. ö. He agreed that Where a particular Nr exceeds its 


| * ＋ . bounds, all is void, and the officer li 


; See 2 ilſon 


le to an action of tref- 
paſs. But whe: the matter is within their juriſdiction, 


84. Perkin, v.. which i is our caſe, there the officer is not liable; for it is only 


recter. 


4 6% 


an error in the judge, either in matter of law or fact: Aud 
concluded pro defendente. 


Afterwards in Mich. Term. 20 Car. 2.it was argued by my 
ſelf and Sir Robert Atkyns: And judgment was given pro 


guer. becauſe the trover and converſion found in the ſpecial 


verdict, was before the information, and een given by 
the commiſhoners of exciſe. 


: rem pk Huntington & Ar. ? 


N an action of trover and 0 ion Far goth; levied 
warrant of the commiſſioners of exciſe, the queſtion was, 


if they adjudge low wines to be ſtrong wines perfectly made, 


upon the ſtatute of 12 Car. 2, C. 23.whether it may be 


2 vid. 1 8, 


drawn in queſtion again by an action in this court, ſo as to 
make the officer chargeable; which in effect was the fame 
paper with the caſe immediately foregoing. _ | 

: - Ayloff pro quer. He argued much to the gde purpoſe, 
that the conncil for the plaintiff had argued in the former caſe: 
That they had but a limited juriſdiction; which if they ex- 


ceeeded, their acts were void; and their other officers liable. 


And he cited the caſe of callicoe, which the farmes of the 
cuſtoms had adjudged to be linen, and yet the contrary had 
been adjudged here. And two courts may have juriſdiQtion 
in a cauſe diverfo reſpectu: If right of tithes come in queſ- 
on; the 2 2928 court had A TOE" ifa n. 
0 
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Trin. 20 Car, II. in Scaccarlot— 
of tithes, the common law has; Vide Mo. Rep. 42. Cardinal 
PePs caſe, & vide'Cro. Car. 395. the caſe of a juftice of 
peace; where an officer was held liable to an action for 
taking a diſtreſs purſuant to his warrant, in caſe of a:ceſs 
rated upon one that was not liable ; vide Dyer 135, 1 Cn. 602. 
But the main doubt here is, becaufe the ſtatute gives an So _ 
appeal; whence they would infer, that the party has no other 7 6 
remedy. To which 1 anſwer, that the words [and not 215. ; 
otherwiſe] relate only to the proximum antecedens ; and the 4 77. Ran. 
meaning of them is, that the commiſſioners of appeal ſhall 335 
proceed only in caſes of appeal, and not originally. And the? 
the act be reſtrictive with reſpect to the commiſſioners and 
juſtices of peace, who have a ſtinted authority; yet it was 
not the intention of the makers of the act, to exclude the 
juriſdiction of the common law. And the act of 12 Car. 2. 
cap. 24. which gives the hereditary exciſe, concerns other 
matters, that are not determinable before the commiſiioners 
of exciſe; as purveyance, &c. Vide Cro. Eliz. 38 Eliz. 
Placito, 7 Dyer 236. And the act gives leave to plead the 
general iſſue; which implies, that the matter is examinable 
elſewhere. - „ e ee 


1* 


Winnington, fro defendente : The officers in this caſe are 
excuſed, becauſe the liquor is an exciſable liquor: Other- 
wiſe, if the liquor were not exciſable, 1 5 
Firſt, An action lies not againſt the commiſſioners; becauſe c 
they are judges, and by conſequence not againſt their officers “. 10 Ce. 76. 6. 
neither. For the power of the commiſſioners, vide the 8 : 
words of the act of 12 Car. 2. cap. 23. The proceedings 
here are according to the act by information, and judgment 
has paſſed upon the information after witneſſes examin- 

ed, which is in the nature of a trial. And, if being miſtaken 
: N ſnall be held a ſufficient ground of action, it 

* be hard upon the judges in Weſtminſter-hall, and elſe- 
where. r oO a Ee oben do 
* Secondly, I agree an ation may lie, if they have no 
zuriſdiction of the cauſe ; but if they have a juriſdiction, it 
lies not: 10 Rep. 86, 87. And though here they have erred c. 76, 77. 
in matter of fact; yet being made judges of that by the ſta- & qur. ' 
tute, no action lies againſt them; vide Co. 12 Rep. 23, 24. 
Conſpiracty lies not againſt a juror for matter of fact; and 
many good caſes are there put; no more does an action lie 
here. And this cafe differs from alf that have been cited of _ 
ſewers, bankrupts, & c. For here a judicatory is erected, and * 478. 
an appeal given from it; which is not in thoſe other caſes. 

| Object. 
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and he concluded pro defendente. 


delivered their opinions ſeriatim. 


Fg = 8 
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Tas, ao, Ca. H. in Seacear: 
1 Object. It they be not ſtrong - waters, her arg not wit bl 


their juriſdiction, and then they are treſpaſſors, * 


\. Reſp. If that appear to them upon the. information, or re- 


cord before them, I agree they are treſpaſſors; but others 


wiſe, I deny it. For the commiſſioners can know what they 
are no otherwiſe ; and their judgment is equivalent. to a 
 verdiQ, and therefore it would be unreaſonable to puniſh their 


officers. Vide Nudigate's caſe, cited in Co. 12 Rep. 23. Nor 
is it found here, that they did this falſely or corruptly ; and 
if the maſters are not guilty, no more are their ſervants. 


Hale Chief Baron: The proceeding here is eiuiliter, not 
criminaliter, as in the cafe cited out of 12 Co. Butthe caſe 


of a juſtice of peace ſeems to come full up to ours; for the 


Juſtice had a juriſdiction, but he kept not within it. And 
ſuppoſe the commiſſioners ſhould adjudge ſmall-beer or water, 


to be ſtrong beer, it would be miſchievous if the ſuhject in 
ſuch a caſe ſhould have no action upon à diſtreſs taken for a 


forfeiture. And where the juriſdiction itſelf is ſtinted and 
examinable, there their acts are fo too; and their judgment 


is no eſtoppel, if the matter be not within their juriſdiction, 


which is a particular and circumſcribed one. E! adjornatur., 
| Kherwards in Hillary Term, 20 & 21 Car. 2. the Barons 

Baron Rainesford, pro quer. But yet he beld, that the . a 
ſendants might well enough have juſtified by virtue of an 
authority from the commiſſioners of exeiſe, who are . judges 
of the fact; and that their authority is not traverſable by 
the plaintiff ; vide 8 Rep. 121. Fitzh. Barr. 2751. And that 


the plaintiff here muſt have taken his remedy by appeal, and 


no otherwiſe ; as appears 8 Rep. Dr. Bonhom's caſe. But the 
caſe of bankrupts is different, for there no writ of error or 


appeal is given by the ſtatute, - And upon the i8th of Eliz. 


an order for maintaining a baſtard-child is not traverſable, 


| becauſe the party may haye his appeal. But if the com- 
miſſioners exceed their authority, and that apper to the court, 
then their proceedings are coram non judice, and an action 
of treſpaſs lies; vide Rol. 869. 22 Ed. 4. 32. But if that does 
not appear, it will be otherwiſe. * And in our caſe it appears 


by tbe ſpecial verdi&, that the commiſſioners have exceeded 
their authority, in adjudging low wines to be ſtrong waters 


perfectly made, which are of another ſpecies. And certainly, if 


the commiſſioners would adjudge roſe · water to be ſtrong- 


\ 


Trin. 20 Car. II. in Scaceario - 484 
waters, they would exceed the power given them by their 
commiſſion; and then both them ſelves and their | officers, 8 
who ſhould levy any thing by virtue thereof, would be treſ- 10 C. 76, 77. 
paſſers; vide 10 Rep. the caſe of the Marſnalſea. And the | 
reaſon is, becauſe when they exceed their authority, they 
ceaſe to be commiſſioners, and act as private perſons ; vide 1 Cre. 395. 
Cro. Car. 355. and Rol. 560. 5 Rep. 100. Rook's caſe. And 
though the plaintiff could not traverſe, yet the jury would not 
be eſtopped, 2 Rep. Geddard's cafe, 3 Rep. 52. Plow. Com. ES 
514. 1 Hen. 4. and the ſpecial matter may be found, as in , x, 225. 4. 
Cro. Car. 110. So he concluded pro quer. | 2 & note about 

Baron Turner pro quer: he argued much to the ſame pur- «ſtoppels 
poſe; inſiſted upon the commiſſioners having a limited juriſ- 
dition, and no jus iſdiction at all in caſe of low wines. 
Hale Chief Baron, pro quer: the exciſe is ſettled by 12 
Car. 2. By which act a ſpecial court of judicature is ap- 
pointed, for the more ſpeedy recovery of the duty only ; but 
not to leave all parties concerned to the arbitrary power of 
the commiſſioners, and to deliver all up to their will and 
Pleaſure. And the conuſance belongs to. them only in the 
firſt place; but ſecondarily to the common law: the com- 
miſſioners muſt enquire into the truth of the matter, but 
can ſtay no proceedings : nor do the proceedings before the 
commiſſioners privilege. any perſons. from being ſubject to 
actions; but the end and deſign of them is only to prevent 
more tedious proceedings. And if they exceed their own ju- | 
riſdiction, that does not take away from the juriſdiction of 
this court. And though the act gives a recovery before the 
commiſſioners ; yet does it not ſubjeQ all parties to their 
power ſolely. And, _ i Ex 
Firſt, the matter here is not within their juriſdiction, 
which is a ſtinted, limited jurisdiction; and that implies a | 
negative, viz. that they ſhall not proceed at all in other caſes. 11 ce. 63. 5. 
But if they ſhould commit a miſtake in a thing that were 64- «. | 
within their power, that would not he examinable here. | 
And it is to be confidered, that ſpecial jurisdictions may be 4,,,,,,. 
circumſcribed ; 1. With reſpe& to place; as a leet or a He. in. 
corporation: 2. With reſpe& to perſons: as in 10 Rep. the * #d-15% 
caſe of the Marſhalſea: 3. With reſpe& to the ſubject mat- 10 Ce. 75. 
ter of their juriſdiction; and here the ſtatute limits their ju- ; co, 395. 
riſdiction in all theſe three reſpeAs : and therefore if they 
give judgment in a cauſe ariſing in another place, or be- 
twixt private perſons, or in other matters, -all is void, and 
coram non judice; as if they ſhould adjudge rofe-water to be 17, 151. 
ſtrong-water. And here low-wines re waters of the firſt » Cre. 399. 
extraction. | | 5 | | 
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1 Cid. 94. 


2 Cro. 12. 


9 


1 


Secondly, theſe acts muſt not be extended further than 

they ought: for by that means the king might come to loſe 

all his duty upon importation of ſuch liquors. And this 

would be in effect, to make a new act of parliament. _ 

| __ Thirdly, if ſuch commiſſioners exceed their authority, 

10 Co. 76. a. b. what they do is coram non judice; and then, as appears 10 
Rep, their officers are not privileged, „ 

> | Fourthly, Though the information before them ſuppoſes. 

I Zar 369. the matter to be within their power and juriſdiction; yet 
ir collatera! the party is not thereby concluded, but that he may aver 
actions an aver- the contrary; as in the caſe of a preſentment in a court 


ment contrary [eet, if the fact aroſe out of the juriſdiction of the leet, or 
to the record 


may be. Secur, Was 2 Private nuiſance, or a matter in difference betwixt 


in error on the gan perſons.; as in 10 Rep. the caſe of the Marſhalſea. 

Judement. o where a pariſh tax is laid on a place, that is not within 
Cri.1z, the pariſh; vide 5 Rep. St. John's caſe, of a hand-gun, if 

o . I2, * ; 3 . 

Aue 127, 128. it be not within the ſtatute - of 33 Hen. 8. the party is not 


Je. 170, 171. excuſed in treſpaſs, by a warrant from a juſtice of peace. 


And the chief Baron held, againſt the opinion of Baron 
Rainesford, that it would have been againſt the defendants, 
though they had pleaded ſpecially : but otherwiſe in the 
caſe of a brewer or retailer, who are expreſsly comprized in 
the act; as if they ſhould adjudge ſmall beer to be ſtrong, 
for they have a juriſdiction there, and an appeal lies from 
their ſentence. But where they have no power over the 
thing as here they have not, the caſe is altered; and con- 
cluded pro quer. and judgment was given accordingly. 
| (Wherever an appeal lies after « ſentence, or judgment, as in court pre Ad- 


Ante 405. 48 z. miralty or here, where the ſtatute gives an appeal, if in ſuch caſe the court 


A 14 give an erroneous ſentence or judgment of matter, within their juriſdiftion ; an 
. 3 4 appeal is theproper remedy, and none other lies into any of the King's Courts at 


Weß miaſter, whether the matter concern either the civil or common law. But 
. if ſuch courts proceed erroneouſly in matter debort, then no appeal lies, but the 
i Lev. 230 Courts of Weſtminſter are the remedial courts, being of univerſal juriſdiction; 


4 . # ; — F ©, + » . 
bs Sid: $21,330) nr il law courts, after ſentence executed, no prohibition lies, but before 


68. 2814.5 execution it may be granted, at the diſcretion of the court, though before ſen- 
3 gs tenee it ſeerns grantable, ex debits juſlitt® ; wherefore after ſentence executed, 


1 Sid, . ia ſuch courts I ſee no remedy, unleſs in an appeal, the court above will judge 


that the matter is not within their juriſdiction, which civil law courts will 
ſeldon1 do, for their rule is hi ju dicis eft ampliate jurijdifiogm ; in cafe of 
1 Sid. 94. diher inferior courts, either by common or ſtatute law, a prohibition lies in the 
ſame manner, and not after judgment executed, and tho! error lies after ſuch er- 
10 Co. 76. a. J. roneous judgment, yet no error can be aſſigned contrary to the record, as that 
Vide 1. Burreto the cauſe of action was not within the juriſdiction, for the party has flipped his 
3135. Proper time for redreſs, which was by prohibition ; but the party grieved has 
= Ei: $13 his proper remedy 575 10 tae officers of ſuch inferior courst, where they execute 
—3 —:59z,froceſs not within the juriſdig ion of ſuch courts; for the judgment there is no 
— — 8674 opp in collateral ations, as treſpaſs, falic itnpriſonment, Sc. thaugh it be 
— zz in error, gere, Whether there is any remedy to civil law courts, after ſentence 
— 1968) executed, here the matter is not conuſable by them, for though a previous ro- 
2030, to 2040, medy lay by prokibition, and that /gilantivus et non dar mientibus jura adap tantur, 
2418, yet it ſeems a hard-caſe. 3 2 | 1 


quot. 
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In Scaccario. 


a merchant ſend a bill of exchange to another merchant to 553: 144 
pay money to another perſon, and the bill be accepted, that 30). 

e who accepts the bill, does thereby become. chargeable _ 
with the ſum therein contained ; and that a certain merchant 


drew a bill of exchange upon the defendant, payable to the 


plaintiff, which bill the defendant accepted zper quod adio 


accrevit. And upon nil debet pleaded, a yerdi& paſſed for 


the plaintiff ; and now it was moved in arreſt of judgment 


1. That the declaration is naught: 
2. That an action of debt lies not. 


For the firſt, he ſaid, the declaration was naught, be. wh 


eauſe the plaintiff declared; that fer conſuetudinem Angliæ, & c. 


which he ſaid was naught, becauſe the cuſtom of England is 


the law of England, and what the judges are bound to take 
notice of; and that therefore the conſuetudo Angliæ ought 10 

have been omitted, and that it would have been naught up- 

on a general demurrer, 34 Hen. 8. Bro. Cuſtom 54. and _ 

2 Hen. 4. the caſe of negligent keeping fire, Cro. Eliz. 6. „ 


Secondly, An a Sion of debt lies not in this caſe, becauſe 
there is no privity betwixt the plaintiff and defendant; nor 
any contra in deed, or in law; and where theſe fail, debt 


lieth not, Jide 19 Hen. 6. Dyer 21. Rol. 1 Part 594. Where : 


oods are delivered to another at the requeſt of a third per- 2 Yer. 36. 


Loo, debt lies not upon a promiſe to pay for them, nor an Gt —— 


indebitatus afſumpſit ; Otherwiſe when money is received to Acc:rd. 311. 
another man's uſe ; as when a ſheriff levies money upon an Sem. Se 
execution; tho' he make no return of it, debt lies againſt 276 1 0. 


— . 8 3 68, N. 702. 
him; becauſe he levied and received it to the plaintiff's uſe: Drop wy | 


And the law creates a contract there, but not in our caſe. 2 Yet. 310. 
| | | 1 85 Stedhe 1Cyo. 194. 
| Stepliens , Cre. 687- 
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Mich. 20 Car. II. in Scaccario: 

; Stevens pro quer: As to the firſt exception, it has been 
+ made a doubt formerly; but is now ſettled, to be good; Vide 
Hob. Rep. & 8 Rep. Caly's caſe. And for the ſecond, it is 
a rule in law, that where the commen law, or any particu- 

lar cuſtom creates a duty, debt lies for it; as in caſe of a taĩ- 
lor, who by the common-law may have an action of debt, or 

x Cro, 194. a quantum meruit for making up a ſuit of clothes. So in caſe 

of a particular cuſtom, as in 11 Hen. 6. 24. a cuſtom of a 
manor to collect rents, and receive tyehty ſhillings for the 
ſame, debt lies ſor it; yet there is po'privity of contract. 

So he prayed judgment pro quer. 8885 5 
Chief Baron: This is a caſe of weight and concern for the 
future, and deſerves conſideration. Declarations upon bills 
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ol exchange have often varied: Sometimes declarations have 


been upon a cuſtom amongſt merchants only, without laying 
an expreſs promiſe : Afterwards they came to declare upon 
an &f/umpfit, And after all, if an action of debt will lie, it 
will be a ſhort cut, and pare off a long recital, For if debt 
lies, a man may declare upon a bill of exchange accepted in 
debt, or in an indcbitatus aſſumpſit, for ſo much money. 
But for the plaintiff 's inſerting the cuſtom of the realm into 
So his declaration here, I hold that to be mere ſuperfluity and 
. 1 Lev. 298. Tedundancy, which does not vitiate the declaration. And- 
without doubt, if the common law, or the cuſtom of a place 
4 create a duty, debt lies for it, without more adg; as in the 
H.b. 206, 209. Cale of a toll due by cuſtom; 20 Hen. 7. 1. and ſo in caſes 
S qua. 1 Cro. of a certain ſum due by cuſtom for pound-breach to the lord 
v9 of a manor, or to a gaoler for barr-fees, Vide 21 Hen. 7. 
But the great queſtion here is, whether er no a debt or duty 
2 Vent. 36. be hereby raiſed : For if it be no more than à collateral en- 
Rayn. 67. gagement, order or promiſe, debt lies not as in the caſe 
i Vent 293. © that has been cited, of goods delivered by A. to B. at the 
._ gut, - 5 5 3 "IG. 
1 Cre, 194, Tequeſt of C, which C. promiſed to pay for, if the other does 
7. 3 Lev, 364. not; for in that caſe a debt or duty does not ariſe betwixt 
gur. A. and C. but a collateral obligation only. In our caſe the 
acceptance of the bill amounts clearly to a promiſe, to pay 
the money; but it may be a queſtion, whether it amounts 
to a debt or not? For if ſo, then it is aſſignable to the king, 


or by commiſſianers of bankrupts. And it were worth 


While to enquire, what the courſe has been amoneft mer- 
chants zor to direct an iſſue for trial of the cuſtom” amongſt 

© merchants in this caſe. For although we muſt take notice in 
general ofithe law of merchants ; vet all their cuſtoms we can- 
not know but by information, e the verdi& here 
finds it in eſſect, and ſo might ſeem to inform us; yet it does 

5 1 not 


— 
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not appear bn. the cuſtom was in iſſue : So that we can 
have no certain information of the cuſtom by this verdic̃t. 
t adjornatur. | 

| Praßdente were ordered to be fedrched ; and afterwards i in 
Hillary Term, 20 Car. 2. it was moved again, and preſidents 
ſhewn, that by the opinion of chief juſtice de bi lay 
not; and all the clerks in Guild. hall certified, that they had 
no preſident in London of debt i in ſuch Fs. 5 


V Afterwards? in Hillary Term, 20 & 21 Che, a: the court de- 
clared their opinions, that an action of debt would not lie 
upon a bill of exchange accepted, againſt the acceptor: But 
that a ſpecial action upon the caſe muſt be brought againſt 
him. For that the acceptance does not create a duty, no | 
more than a promiſe made by a ſtranger, to pay, &c. if the 3 Len 299. 
_ creditor wilt forbear his debt. And he that drew the bill e 
continues debtor, notwithſtanding the acceptance; which 

makes the acceptor liable to pay it. And this courſe of ac- 

cepting bills being a general cuſtom amongſt all traders both 
within and without the realm, and having every where that gee Perm and 
effect, as io make the acceptor ſubje& to pay the contents, Sen, 199. 3 

the court muſt take notice of that cuſtom; but the cuſtom ©: Lee 1 
does not extend ſo far as to create a 2 only makes the wy | | 
| acceptor onerabilir to pay the money. Though cuftom ma 
give an action of debt, as in 20 Hen. 7. 1. of toll . and d fo 
in caſe of a fine for a copyhold. | 

' Wherefore, and becauſe no orefident could be produced, 

that an aQion of debt had been brought upon an Keep bill | 
of ey 3 was arreſted. 


Withered te Rob nſon. 5 


was, Whether or no Malaga wines, of the growth of 

pain in Europe, being imported not in Engliſh ſhipping, nor 285 0 
in veſſels whereof two thirds of the a: were Engliſh 
are forfeitable by the ſaid act, or nat? 

 Atkyns pro defendente argued, That theſe wines were not 
within the ac; for that (he ſaid} the act extended only to 
Aſia, Africa and America, as appears by the clauſes thereof; 

and though the fourth clauſe be general, yet does it not com- 
prehend our caſe; for it is relative to the clauſes going before. 
* as to the 3 n upon the act for i 


| 1 an information upon the act of navigation, the queſtion 62) 
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— 


jt is not in this act, being here a omitted. Beſides, 


this fourth clauſe ſeems relative to 


7 + # 


py Et adjornatur. 


The Attorney General verſus Sir George Sands. 


TPON an information exhibited here, and proceedings 
upon it, a caſe was made and ſtated, which was to this 


effect; viz. 


Sir Ralph Freeman purchaſed land for the term of 99 years, 


in his own name; and afterwards purchaſed the inheritance 
of the ſame lands in truſt: and then by his will diſpoſed of 


theſe lands, to the ſons of Sir George Sands, his grand-chil- 


dren born, or which ſhould be born in his life-time, and 
directed conyeyances to be made accordingly by his truſtees, 


and died. At that time Sir George Sands had two ſongs, 


Freeman and George; and Freeman died, and after the death 


of Sir Ra!ph, Sir George had another ſon Freeman, who killed 


his brother George ; for which he was attainted and executed, 


Sir Ralph Freeman's will; And the queſtions hereupon were 


and no conveyances were made by the truſtees, purſuant to 


two: : as, 5 | | 

Firſt, Whether, as this caſe is, the term for years was for- 
feited ? „ | 

- Secondly, Whether or no the inheritance in truſt were 


forfeited ? : 


Mr. Winnington pro querente: A truſt is defined in 1 Rep. 
121. to be an intereſt annexed in privity to an eſtate in lands; 


and the common law takes notice of it, Lit. Se. 464. ceſtu 


que truſi ſhall be impanelled on a jury, vide Co. Lit. 272. 
b. 5 Ed. 4. 7. There ſhall be a poſſe 70 fratris of a truſt, and 


- It was transferrable before 27 Hen. 8. and the ſecond feoffee 


514. where it is held, that a truſt of a term is forfeitable, 


ſhould be ſeized to the former uſe, vide 3 Rep. 2, 3. it will 


paſs by grant. And there is a diverſity betwixt a privity in 


eſtate, and a perſonal privity; the later will not go to the king, 


but the ſormer will: For authority, vide Co. 12 Rep. 1, 2. 


a caſe cited collaterally; which is contrary to Cro. Jac. 512, 


but 


olland only, and to have _ 


which extends to theſe wines; there Europe is named, which 


not forfeited for felony, unleſs it be of a chattel. The term 


not forfeited by felony : Firſt, Becauſe to a forfeiture for fe- 748 49, 495. 


14 Hen. 8. 8. Thirdly, Ceſtuy gue truſt has neither jus ad rem, 
nor in re, but remedy in equity only, 11 Hen, 4. 5. 5 Ed. 4. 5. 1 Co 121, B. 


bore 


ject io the payment of debts in equit Y. 


ii does not, as to prevent dower, or to ſtave. off a debt, for 
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8 Mich. 20 Car. II. in Scaccario- _ aw 
but not a truſt of an inheritance, Andetſ. 1 p. 294. An/uſe py, 14 


in this caſe of ours is forfeited; for this is not a term that at- 
tends the inheritance ; but it is a ſubſta mive eſtate of itſelf, 
not attending upon or ancillary to the inberitance; for they 
are ſeverally directed by the party, and Sir Ralph had the 
term a long time before be purchaſed the inheritance. -Vide - 
1 Ed. 4. 6. 5 Rep. 56. e . IN : ond BG, 
Ellis pro defendente, Firſt, The truſt of an inheritance is 


lony and to an eſcheat a tenure is requiſite. Vide 2 Inſt. 21. 
and for that reaſon a fair or a market are not forfeited; and 
a truſt is not held of any; but the lands in truſt. Second- | | 
ly, if the law were otherwiſe, there would be a double for- / 

feiture of the ſame thing; viz. by the truſtee, and by the 
ceſtu que truſt, which is unreaſonable, and cannot be. Fide 


3 Rep. 2. 3. which does not extend to a paroli truſt of lands, 
tenements and hereditaments, Vid. Bulſt. 2. part $30. 21 
Car. B. R. the king verſus Holland; a truſt for an alien in Aue 436. 
fee not forfeited to the king, 2 Cro. 513. nor for felony ; 5 
but it is grantable over by common uſe in equity. . 
Second point, If a truſt of a term attend the inheritance, 
then it is of the ſame nature with the inheritance ; but if it 1 
do not attend the inheritance, but be a ſubſtantive eſtate of | 8. 
itſelf, it is not forfeited: Becauſe it belongs not then to the 
felon, nor was ever in him, but it goes to the adminiſtrator 
of the termor, which the defendant in this caſe is; and the 
felon had no intereſt in this term by the deviſe, hecauſe he ' 
was not then baron. And concluded pro defendente. . - EE 
Hale Chief Baron. The ſole queſtion is here, whether the 
leaſe attend the inheritance in ſuch. manner, as that the in- 
heritance cannot be forfeited without it ſor if it do not fo 
attend it, then does it not appertain to the felon, but to the 
adminiſtrator of him that was ſlain, or to the truſtee in poſ- i 
ſeſſion; and then this point as to the term will be out of 
doors. But if it do attend the inheritance, the queſtion will As 
be, to what purpoſe it does attend it: For to ſome purpoſe * 


ſuch a term ſhall be aſſets, if it attend an inheritance in fee- p,p ,.6 corre, 
ſimple ; but not if it attend an eſtate tail; which is not ſub= 8 
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"Mich, 26 Car. II. in Scaccario- 
Afterwards in Hill. Term 20 Car. 2. regis, Serjeant May- 


ard argued pro guer. that both the inheritance and the leaſe 
were forfeited. + 5 | Eos | 


— 


There Ire two reaſons; why eſtates are forfeited for fe- 


lony ; one for example, the other for the increaſe of the 


king's revenue, in order to the public ſafety. And I con- 
ceive that although the leaſe do not wait upon the tnheri- 
tance, yet it is forfeited in this caſe, becauſe the defendant 
Sir George Sands, who hath the leaſe as adminiſtrator, has it di- 
ſtinct from the inheritance, that was conveyed to him before, 


and the leaſe being in him in auter droit, it does not drown 


in the inheritance : for if it did, it would not be aſſets, but 


might work a devaſiavit, which the law will not work by any 


operation; for it will not work a wrong; ſo that the term is 
not extinguiſhed... And it is agreed on both ſides, that both 
the leaſe and the inheritance were in the defendant in truft 
for his ſon George, AD 65 3, Wes ; 
Then ſecondly, by George his death they are in the defen- 
dant in truſt for his ſon. Freeman the felon ; and notwith- 
ſtanding the meeting of theſe two truſts, of a term and 


of the inheritance, the one does not drown the other. 


Then Thirdly, a leaſe for years in truſt is forfeitable for 


. felony, for the king's intereſt, and by his prerogative ; and 


Jo it was held Paſch. ) Jacob. in Sir Walter Raleigſus caſe in 
Scacc. that a truſt of a term is forfeited, and ſo it was ruled 
Trin. 11 Jac. in Abington's caſe : But the caſe of an inheri- 
tance in truſt is not . And in 2 Car. 512. it is held 


that a terin in ttuſt is forfeited, but not a fee in truſt. Hill. 


3 Car. 1 Scacc. Babington's caſe; held that if the king's 


Ee pœna only, 


* "i 


Raym. 5. 121, 


123. ae 25, 


bdfa term is. 


receiver purchaſe a leaſe in truſt, it is liable to the king's 
debts, though it were afterwards alienated. And in Paſch. 
12 Car, C. B. in Sir Anthony Anger's caſe, it is held, that a 
leaſe for years of an advowſon in truft, is forfeited by the 
outlawry of ce//uy que truſt; but it is held there likewiſe, that 
the king cannot have a Qu. Imp. or an ejectment, but a ſubs» 


And great regard ought to be had to the king's revenues 
in this caſe, becauſe of the conſequence of it: And a truſt 
does not hinder a man from granting over the term; as is 
ſeen in daily practice. If one obligee commit felony, the 
whole obligation is forfeited. And it was reſolved in Hill; 
30 Eliz. B. R. that matter of account is forfeitable to the 
king by outlawry, though not transferable by grant, as a truſt 

x ; # 


: And 


ag. 


os 
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And if it be ſo, that the truſt, of a term is ſorfeitable; - | 
then the queſtion will ariſe betwixt the felon and the king, 
whether of the two ſhall be preferred: and it is clear, that 
the felon cannot have a truft againſt the king, und the truſ- 
tee can have no colour to withold it from both the felon an 
the king, and the king may pardon and reſtore it to the fe- 
Jon, by which means the truſtee would loſe the benefit of it. 
And certainly in all reaſon, the king ought to be preferred 
before the felon , for otherwiſe, the puniſhment of felony. 
and the intereſt of the king's revenue would be both avoided. 
Alſo a truſt is a right in conſcience ts take the profits, 
and enſues the nature of the land; for by the 5 Ed. 4. there 
ſhall be a pofſeſſio fratris of an uſe. And by Co. Lit. cefluy 
uſe may take a releaſe as tenant at will; and truſts are 
foley upon by. acts of parliament as lands; vide the ſtatute 
of mortmain, frauds, & c. Nay, they were looked upon as 
creeping up to the deſtruction of the common law, and 
therefore the ſtatutes of bankrupts, enable the commiſſion» 
ers to diſpoſe of them. And although a truſt in fee be not 
ſorfeited to the king, by way of e/cheat, as is held 2 Cre. 
513. the reaſon of that is becauſe the king has a tenant in by 
title ; and if it were otherwiſe in that caſe, the ford would 
be prejudiced; but there can be in this caſe no prejudice to 
any third perſon, for the lands here are held of the king: in 
1 Ed. 1. Rot. 30. in Scacc, in thetreaſurer's remembrance; | 
if a Baron purchaſe lands in fee jointly. with his feme, yet Y YG 
they ſhall be liable to the king's debt, after the huſband's 3 
death, if his wife ſurvive him. And it was held in 22 Jac, '2 
in Cur. Wardor. that a power of revocation in the party is 
ſubject to the king's debt, And ſince we are here in a court 
of conſcience, it is not conſcionable for Sir George Sands to p,j 456. 
keep it to hiinſelf: and leſs conſcionable for him to withold 
the fee-ſimple from the king. And no aflent of the adminiſ- 
trator to hold the term in truſt for the felon, will debar the p, 1 Fe. 21 
king of it; becauſe it is aſſets to debts. Yide 40 Al, 35. 
that the aſſent of an executor is not neceſſary, in caſe of a 
legacy given to the king, And concluded pro quer. 
Sir Robert Atkyns argued pro defendente, that neither the 
truſt of the inheritance nor of the leaſe was forfeited. „ 
Firſt, A truſt is altogether the ſame that an uſe was be- 
fore 27 Hen. 8. and they have the ſame parents, fraud and 
fear; and the ſame nurſe, a court of conſcience. By ſtatute 
law an-, ufe, truſt or confidence, ate all one and the ſame © 
thing. What an uſe is, vide Pl. Com, 352. and 1 Rep. in 
 Chudley's caſe; and they are collateral to the land: a cgſtuy 
OE 5 gue 


| 3 J.. 213. \ 
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gue truſs. has neither jus ad rem nor in re. Now for the 


firſt point, a truſt in fee-ſimple is not forfeited, for theſe N 


5 reaſons; firſt, it is not an intereſt at common law ; and 
; therefore not forfeitable. And it was one 9 the chief cauſes, 


1 Co. 131. 6. 


why uſes were invented; viz. to prevent for feitures, as ap- 


pears in Hob. Rep. Seignior Sheffield's eaſe. And in this re- 


ſpe ct, they do not differ from common or rent; which are 


not forfeitable: and 1 Rep. Chudleig/'s caſe, they are neither 
chattles nor inheritances, but amphibious forts of things, 
and of an unnatural generation; and the common law 


has no regard to them. Vid. Dr. and Stud. 98 Lane's Rep. 
104 Perk. 69, 89. No dower, nor tenancy by the curteſy 
of an uſe. An action of treſpaſs lies againſt a cefluy gue uſe ; 
Pl. Com. 3 Dyer 340. 12 Rep. 2. not forſeitable for treaſon, 
Bulſt. 2 part 337. Nor do acts of parliament take notice of 


them, ſo as to countenance them, but to ſuppreſs them 1 
Inſt. 71. and to ſupport the rules of law ; Dyer 10 Pl. Com. 
58. Dyer 134,163. they are barred by fines, run along with 


the land, and there ſhall be poſſeſſio fratris of them. 1 Rep. 


136. b. They were not at the common law, but were lately 


Ante 489. 


found out, Vide Hobart's Rep. 338. 

Firſt objection, uſes are countenanced by the law 3 for 
Lit. ceſtuy que uſe ſhall be impanelled on a jur. 

Reſp. The reaſon of that depends upon the ſtatute of 2 
Hen. 5. c. 3. A truſt does not lie in tenure, and therefore 
is not forfeitable, 3 Inſt. 21. 2 5 Ed. 3. of treaſons does not 


extend to uſes. 3 Inſt. 19. And it would be unreaſonable to 


Aus 468, 469. 


ſubject the ſame lands to double forfeitures; viz. by the 
77 of the land and by the ceſtuy que truſt. Vide Lanes 
ep. 42. | 
Beides, a mans intereſt in an uſe, is in the nature of a 
right of action, which'is not transferrable ; 10 Rep. 48. 52. 
3Rep. 2, 3. No. remedy for it but in equity; and if the caſe 
1n.10 Rep. hadnot been ſettled, it would be hard to maintain 


it for law); and ſo it has been held by good opinions. And 


the lord by e/cheat, is to hold the lands diſcharged of the 
truſt, and by the ſame reaſon ſhall not have the 4 Dat of 
it. Vide Mo. Rep. 196. Princip. Paſch. 8 Jac, For autho- 
rities, Vide 3 Rep. 2, 3. 2 Cro. 512, 513. 5 Ed. 4. 7. Bro. 

feoffment al uſes. A feoffee ſhall hold lands diſcharged of 
them ; and the lord of a villein was not to have them till 19 


Hen. 8. c. 15. 1 loſt. 19. 33 Hen. 8. and other acts; which 


give the forfeiture of uſes in particular caſes, ſnhew that they 


were not nde before. 


e 
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Second point, The truſt of a term which waits upon the | 
inheritance, is not forfeitable neither, and this point has 
two parts: Firſt, Whether the truſt of a term waiting; can 


| be forfeited. Secondly, Whether this term here do ſo wait, 


as not to be forfeited but to ſtick to and follow the inheri- 


tance? In this caſe, the term for years was originally ta- 


ken in Alderman Freeman's name, and the inheritance after- _ 


wards purchaſed in the defendant's name. And then both 
are given by will to the defendant's ſons : W hereby George 
the ſoa had the poſſeſſion of the term by the deviſe, and the 
| Inheritance waits upon it. And the deviſe here is only a de- 
claration, that the devifees ſhould have the lands by con- 
veyance. from the truſtees, and not before ; ſo that before 


ſuch conveyance, they have but as it were a right of action, 
and but an equitable right, and it is not properly a truſt of 


a term but a declaration, to whom they conveyance ſhall be 
made: And therefore, the eſtate continues in the offender, 


and it is not for a court of equity to diſlodge it, and make it 


wait upon the inheritance, altho? the deviſor might intend it. 


For that is but a puiſne practice, and it tends to the ſubver- 


ſion of the rules of law, to turn a term for years into an in- 


| heritance, though neither an eſtate in dower, nor a tenancy ' 


by the curteſy can be had out of it. And ſuch ſettlements of 
terms, have always been diſcountenanced by the judges ; 
1 Cro. 230. Mo. Rep. 810. 10 Rep. 52. and 15 Jac. 1. Ex- 
chequer Chamber, held that Lampef's caſe deſerved to be 
queſtioned, if it were not ſettled. | | | 


% 


Second Point, A truſt for years is not forfeited; Firſt, Be- 


cauſe the ceſtuy que truſt had no legal intereſt. Secondly, 


He had no legal remedy to gain poſſeſſion. Thirdly, The 
lord by eſcheat would hold the lands diſcharged of it, and 


therefore in this caſe, the truſtee for years ſhall have the ad- 
vantage of it. And 2 Cro.'512. does not warrant the con- 


trary, in caſe of a forfeiture tor felony ; for there was not in 


that caſe any leaſe from the king, but a perſonal contract, 
which is not deviſable, as the intereſt of the term was here. 
And the Lord Cook in his 3 Rep. takes a difference betwixt 
choſes in aQion or perſonal, and frauds apparent; where 
there is a fraud apparent, there will be a fotfeiture ; but there 


is none in this caſe: There was no fraud in the creation of 


this leaſe; the intention of ſeparating it was, to be a ſecu- 
rity to the inheritance. And Armſtrong's caſe there cited, is 
not like to this caſe; for in the caſe of a bond, the party has 
a legal intereſt to forfeit ; and fraud intended upon the ſtatute 
of 3 Hen. 7. c. 4, is the ground of the forfeiture of the 1 


/ 


i 
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Mich. 20 Car. II. in Scaccario. > 
But no ſuch fraud appears here. Vid. Lanes Rep. 104. 42. 
Mich. 7. Jae. Lib. Decretor in Scaccario 146. and Sir Walt. 


| Raleigh's caſe, there fraud was the reaſon and ground of 
the judgment, If a leaſe be affigned in truſt, arid the inhe- 


ritance be purchaſed, and the purchaſer be attainted of trea- 


| * fon, the king ſhall hold the eſtate diſcharged of the leaſe, 
| becauſe here is fraud and covin. And in Chudleigh's caſe, 


1 Rep. A truſt in fee ſimple is to many purpoſes regarded as a 
chattel; ſo that this being. here the truſt but of a chattel, will 
not enforce the forſeiture. Vide Dyer 143. And if the 
leaſe in our caſe wait upon the inheritance, then it is for the 


defendant ; and it will wait upon him as well as upon the. 
offender, if he have the inheritance. And judgments in 
equity ought not to contradict the rules of law, or delight 
to make forfeitures. Lanes Rep. 54. a truft of a term, which 
a huſband has in right of his wife is not forfeited for the fe- 


Jony of the huſband ; which does not contradi Abingtor's 
caſe, for there was a fraud, and ſo there was in Chirtor's | 


5 caſe, Dy er, and ſo he concluded Fro eee 


Hale Chief Baron, There is no queſtion concerning the for- 
feiture of the fee-ſimple in truſt; for that muſt ariſe by eſ- 
cheat, and there can be no eſeheat but pro dgſeciu tenent is. 

ut here is a tenant in effe : If the offence committed had 
en treaſon, then there might have been a queſtion, whe- 
ther the inheritanee in this caſe ſhould be forfeited, in regard 


the rent and tenure have a continuance. But whether Sir 
- George Sand's ſhall hold the land diſcharged of the leaſe, or 


that the king ſhall have the term, is the ſole doubt. The 
king does not gain an intereſt in a truſt by forfeiture, as he 


does in debt; for there the intereſt of the bond paſſes to the 


king, and proceſs. lies to recover it in the king's own name. 
And it is queſtionable, whether the king can have this in point 
of prerogative in caſe of felony, though perhaps more might 
be ſaid if the offence had been treaſon.” It is the intention of 
the party, that creates and governs uſes and truſts: And 


there fore a leaſe ſhall be deemed to attend the inheritance, 
if it appears that the parties intended that it ſhould do ſo ; as 
here it does. And then it is no more than a ſhadow, an ac- 


ceſſory to it ; for otherwiſe, it woutd not be attendant of i it. 
And then it cannot in this caſe go to the felon ; but to the 
adminiſtrator of George the ſon. And here they are conſoli- 
dated by the intention of the will, which direQs that the truſ- 
tees ſhall make conveyances accordingly ; z nor is it kept on 
ſoog, but only to avoid meſne incumbrances, which 2 
ec 


Mich. 20 Car: II. in Scaccario? + 
affect the inheritance. And this appears to have been the 
intention of the parties, when the fee was purchaſed; ang 


| therefore the leaſe ought to go with the fee. And in the 


caſes. of leaſes for years in truſt, that have been forfeited, -— 
fraud was the ground of it in the caſes 0 have denn an | 
reer 5 


Aſterwards! in Eaſter Term *. 21 1e. a The W | 
delivered their opinions. 555 
Baron Turner pro defendente, That here is no forfeiture | 

neither of the inheritance, nor of the term. That the in- 

heritance in truſt was not forfeited, he quoted Co. 3 Rep. the 

Marquis of Wincheſter's caſe, Co. 12. Rep. 1, 4. 5 4. 

7. Co. . 513. and the ſtatute of 33 Hen. 8. c. 20. con- 
cerning forfeitures for treaſon admits it. 

Secondly, That the leaſe was not forfeited, he argued 
from it's being attendant upon the inlieritynee, and quoted, 

Co. Plea.. Cor. 19. 


Hale Chief Baron. There are two main points in the 


— 


caſe. Firſt, Whether the inheritance be forfeited ? Second- 


ly, Whether the term for years be? And | hold that neither 
is forfeited: 

Firſt, The truſt of the inheritance i is not forfeitable i in this 
caſe, becauſe if it were, the king muſt be in by eſclleat; which 
cannot be but for want of a tenant; 3 and bere the ſeoffees ate 
tenants. And at this day a truſt in fee, or in tail is not for- 
feited at common law; but b the ſtatutes of 26 Hen. 8. c. 
1D. and 33 Hen. 8. c. 20. for treaſon, as appears by the _ 
words of the acts. And herewith agrees Co. 3 Rep. e 


Mar quis of Wincheſter's caſe. 


Load, I hold that ſuch a truſt in an alien is ſorfeitable, 3 
and will belong to the king; as it was held in Tr. 23. Car. 
in Ho/land's caſe, and the reaſon is becauſe an alien has no 
capacity to purchaſe, for the benefit of any other, but of the 
ng. And it would otherwiſe be inconvenient, that aliens 
 Thould receive the profits of lands to their own uſe; and the 
iſchief would be ſame, .as if aliens purchaſed the lands 
themſelves ; but in that caſe the king is intitled to the pro- : 
its only, the land itſelf is not forfeited to him. 7 
Thirdly, I agree that io caſe of the king's debtor, lands 
in truſt for him in fee-ſimple are liable to the king's debt by 
the common law, per cur ſum Scaccarii, which makes the lar 
in ſuch caſes; and this appeats by preſidents Temp. Hen. 6. 
and before 4 Hen 7. a truſt or ufe was liable to a ſtatute; 19 Ve, 7. 
and that is the reaſon of Chirtor's caſe, in 50 AN, And it e 
Was 2258 in Sir Ed. EY e in Cur, Warder? that if the Fr = 


king? 5 


Fg 
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Aue 888 7 &. king's debtor have a power of revocation, that makes them ſia 
9 4 . to the king's debt: And that was the reaſon of Babington 8 


ON: in Cur. Wardor in 30 Car. and of Head”s cafe, in Paſch. 


ac. where lands i in truſt for a recuſant were ſubjected tothe 


gebt of 20 l. per menſem; ſo in 41 Eliz. Babington's caſe, a truſt 


liable to a debt impreſt. becauſe ceſſuy que truſt has a profis + 


coutſe in the Exchequer. But the forfeiture of an inheri- | 


by it, but that is a ſpecial caſe, and grounded upon a ſpecial 


tance for felony depends upon another reaſon, viz. upon the 
want of a tenant, which does not hold in this caſe: And in 
the ſtatute of Hen. 8. of uſes this reaſon of law appears, as 
alſo in the ſtatute of 17 Hen. 7. of a purchaſe by a villain in 


truſt, becauſe the lord has a [Legdat to anſwer him his ſer- x 
| vices. 


Object. If this truſt be not forſeited to, the king, who 
ſhall have it? 


Reſp. The feoffee Sir George Sands ſhall now hold the 


lands diſcharged of it, as in caſe of the grantee of a rent in 


fee ſimple, who. dies without heirs, the tenant of the land 
ſhall hold it diſcharged of the rent, becauſe there is no other 


that has any title to it; and ſo he concluded that point. 


The ſecond matter is, whether the term for years be here 


| forfeited? And I deny that it is. There is a diverſity be- 
| twixt a term aſſigned and a term originally created: If a 


Aue 43g. cont. 


1 Fo. 213. 


term be aſſigned in truſt with fraud, it is forfeited by the 


outlawry of ceſtuy que truſt, becauſe it is only a chattel and 
ſo eſteemed ; wherewith agrees Cro. Jac. 513. and Babing- 
ton's caſe before cited; and Sir Walt. Raleigh's cafe ; and 
ſuch a truſt ſhall go gith the inheritance and is governed by 
it, as Mo. Rep. Lord Molineux's caſe; where it was held that 
it ſhould go to the heirs of a man's body ; and ſo in ſome 
n 0 a term for years ſhall go along with an inheritance 
As if a fems covert has a truſt 
for years, her huſband cannot diſpoſe of it, as he may of a 
term not in truſt. Vide Co. Lit. Chap. Remitter. And in 


many caſes truſls are ruled by other rules of equity than 


lands are, as in caſe of a truſt in fee, a court of equity does 
not make it afſets to an heir, as it does a truſt for years in 
the hands of an executor; ſo that the courſe of equity go- 


verns them. A truſt for years cannot be limitted in tail with 


remainders over, no more than a term for years can, A 
truſt of a term that follows the inheritance may be reſembled 
to a box of charterts which ſhall go to the heir with the 
land, that hey concern 4H, 7. 10. but if the owner them | 

| t em 


/ 


+ | 
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them over, then they ſhall go to the executors of the gran- 
tee; for by the grant they become ſevered from the inheri- 
tance, and become chattels in groſs, 8 Ed. 4. 3. So here, 
if the leaſe had been aſſigned over and ſevered, it would have 
been forfeited; but ſo long as it is attendant upon the fee, 
it is not forfeitable. Nor was there any conveyance or ap- 
pointment in this caſe to make it a leaſe in groſs. And there- 
fore it cannot be forfeited for theſe reaſons. a 
PFirſt, becaũſe the eſtate in law of the term was not in the 
perſon attainted, but in the leſſee; and if it were liable to 
be forfeited, it muſt be forfeited as being a chattel in him; 
for if not a chattel in him, it is not forfeitable by him. And 
this term could not by any means come to the perſon at- 
' tainted, for he was not the perſon for whom it was deſigned, 
but to his brother George, and then it muſt go as a chattel to 
his executor or adminiſtrator, who is Sir George the defend- - 
ant. And if it were not a chattel in George, it cannot be ſo 
in Freeman, but muſt attend upon the inheritance : ſo qud- 
cunque vid dats the term here is not forfeited. | 
Secondly, by 2d. reaſon is grounded upon the intention of 
the director and deviſor, that it ſhould attend the inkeritance 
and be conveyed over accordingly, that it might pot be kept 
aſunder. And the deviſor directed, that both eſtates ſhould 
be conveyed over to Freeman and George Sands, deceaſed : 
but George had a power to diſpoſe thereof, which he has not 
done. But if it had been limited to. the firft, ſecond and third 
ſons of George in tail, then George would not have had a pow- 
er todiſpoſe of it, becauſe then it would have depended upon 
the freehold, But as this caſe was, George might by his act 
have diſpoſed thereof as heir, the leaſe being an attendant 
_ the inheritance, but it would not be forfeited, cauſa qua 
ſupra. ,,,, 
\ Thirdly, the perſon attainted is not the firſt perſon to 
whom it was limited; but he came to it as heir, and by con- 
ſequence takes it as part of the inheritance, and he has no 
other intereſt in it; as when a mortgage for years is aſſigned 
over in truſt to attend upon the inheritance, purchaſed by 
the mortgagee. And if, it were otherwiſe, many inconveni- 
encies would enſue in caſes of marriage-fettlements, and, cr. gg. 
other ſettlements of eſtates, in which it is the common courſe. | 
to preſerie ſuch a term, and not to let it drown in the inhe- 
ritance. For if the term were but forfeited in ſuch a caſe, it 
would fruſtrate the whole deſign of the ſettlement. Sir Wal- 
ter Rawleigh*s caſe in the Exchequer was to this effect; viz. 
Queen Elizabeth purchaſed a leaſe for years, and gave 7 
| | | | ir 
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and intended to give it to Sir Walter likewiſe; who to pre- 
vent à merger, aſſigned over the term to his ſon, then a 


child of fix years of age: afterwards the queen conveyed the 


fee 10 Sir Walter, who ſetiled it upon his fon ; but the con- 


_ veyance was void in law. Afterwards, in primo Jac: Sir Wal- 
ter was attainted of treaſon, and then granted over all his 


* { 


goods and. chattels in truſt for himſelf; and then made a 


leaſe of his lands for 99 years, if he ſhould ſo long live, in 


I 4 


truſt for himſelf. And it was-adjudged, that the leafe pres 


4 Cs. 87. 5. was forfeited, though aſũgned to his ſon, becauſe there was 


x Fo. 213. 


IC. 550, 
Wei 551. 


fraud apparent, and himſelf took the profits and had ſurren- 
dered and taken a new leaſe of the biſhop of whom it was 


„ 


held; and that the king's inheritance was diſcharged of it, or 


at leaſt that it ſhould. be attendant on the inheritance that 
was forfeited, So he concluded pro defendente.; and judgment 
was afterwards given, uod defendens eat inde fine die. 


\ 


* 


Aprice verſus Hayes. 


viz. A prior in convent in primo H. 8. made a leaſe of 


oY 4) | fa ejeftione firme · upon a ſpecial verdi the caſe was this, 


land, for three lives to H. and afterwards made another leaſe 


of the ſame lands to B. for fifty years; and afterwards made 


another concurrent leaſe for ſixty 'years-to a third perſon. 
Afterwards theſe lands came to the hands of king Henry the 
Eighth, by the diſfolution of monaſteries, and from him by 


—- 


deſcent to queen Elizabeth; who in June, anno regni ſur ſep- 
tino, Teciting the good - ſervice performed by one Jones in 
France, who was ſlain there, in conſideration of eighty 


pounds paid, and for the maintaining of his wife and children, 


and reciting the ſaid leaſe for three lives, and that two of 


them were expired, granted the ſaid lands to the wife of 


Jones for ſixty- one years, after the expiration of the ſaid leaſe 
for three lives, or whenſcever the ſaid lands ſhould come by 


any means into the king's hands. And the ſole queſtion was, 
_ _ when the eaſe made to the wife of Jones was to commence z 


viz. from the death of the laſt ce/iuy que ie, or aſter the ex- 
piration of the leaſes for 50 and 61 years? and whether or no 
the party has an election, to have it commence at the expi- 
ration of the leaſe for lives, or thoſe for yet?? 


, 


2» Mloun- 


— 
. 


* 
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Mauntague pro puer: The leaſe to Jones wife commenceth 
from the expiration of the leaſes for 50 and 6t years: For 
ſo the queen intended; and the grantee would elſe have no 
benefit by it, which the queen - deſigned ſhe ſhould have: 
And here was a conſideration of money paid, which elſe will 


499 


return to no account, And it is for the queen's honour to 10 c, 65. % 


have her patent ſo conſtrued. Ard if the law will not make & gue. 


that conſtruction, yet the grantee, or her aſſignee (who is the 
party here concerned) ſhall. have their ele d ion, to have the 
| leaſe commence after the leaſes for years are determined, ut 


reg magis valeat; for that the words here are in the disjunc- 


tive, which always found in favour of the perſon that is to 


take by them : Yide6 Co. the Biſhop of Bathe's caſe, & 8 
Co. the Earl of Ruilang's caſe, Trin. 1653. B. R. Stevens 


and CapePs caſe, Dyer 312. & 6 Car. Keble ES HalPs caſe, 


B. R. and that ſuch election ſhall go'to the aſſignee ; Vide © 


F 


Mo. Rep. 85. 10 Rep. Clun's caſe; and ſo he concluded 
Pro quer. „ | 15 5 | 


Afterwards in Hillary Term, 20 & 21 Car, 2. Winnington 
argued pra defendente : | 5 


Firſt, He ſaid, the queen was deceived in her grant, and 
therefore the patent void; becaufe ſhe did not recite all the 


leaſes that were 3 But to this it was ſaid. and held . 
per cutiam, tat no leaſes in be ing need to be recited, but 


' 


only thoſe that are upon record; and not leaſes made by 1 Co. 45. 4. 


ſubjeQs, which by intendment cannot be known nor diſco- 
vered by the party. But Winnington urged, that the king's 


8 Co. 167, a, 6 
Co. 56. 3. 1 Cs. 


49. a. 4 Cs. 3%, 


grant ſhould be void, When the king was deceived, and 4.36. b. 8 Ce. 
where his grant operated contrary to his intention; 5 Rep. 56. a. 77. 6. 


93, 94. Velv. 47. 1 Rep. 44, 45. Anderſ. 1 Part 93. 8 Rep. 55. 


Secondly, He conceived, that the leaſe to Jones his wile 


commenced after the death of the laſt ceſſuy tque vie; Vide 


Plo. Com. S apleton's caſe, 6 Rep. 36. Dyer 312. Stevens and 
Hall's caſe Hill. 1653. And that the leſſee ſhould not have 
an election againſt the king; becauſe here the king took no- 
tice of the eſtate for three lives only, and mentions no other. 
and therefore the king's intention ſhall be taken to have been, 


that the leaſe ſhould commence then; and the ſtatute of 
18 Eliz. of confirmation does not make this leaſe good; and 


concludeg pro defend. 


Stroud pro guerꝰ: The intereſt granted to Jones his wiſe 
ſhall commence when the lands were to come into the 


queen's hands, and not 78 for theſe follow ing reaſons : 


Fuſt, 


- 


— 


Arte 30%. 


wth gx 
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+ Firſt, Ia regard of the conſidetation; which was the fer- 
vice performed by Joner in his life-time, and the mainte 


nance of his wife and children; for if the other expoſition 
were admitted, it would not be effeQual for the benefit of 
the grantee; - : Bo , 
Secondly, In regard of the profit which the queen had by 
granting it, which was 80 J. which is a valuable conſideration, 


and for which there ought to be a recompenſe; but there will 
be no recompenſe in this caſe for it, if the lea ſe begin at any 


other time, than at the end of former leaſes for years. _ 
Thirdly, Tbe intention of the queen and of the party 
was ſo; and the queen's charity implies as much, who de- 


| ſigned to confer a boan upon the patente. 


5 Fourthly, the rent was reſerved ſo, as to become due after 
the death of the laſt ceſiuy que vie, N 


* 


Fifthly, 3 grants ſhall be conſtrued beneficially 


+ for the ſubjeR, ſo far torth as ſuch conſtruction - is conſo- 


9 


nant to the rules of law. 


Sixthly, The king's intent appears to be ſo, and the 8 
words [Which ſhall firſt happen] ſhall be underſtood to make 
an eſtate good, and not to deſtroy an eſtate; Bro. Patents 


93. & in i Rep. 45. former leaſes need not be recited. And 


if words may be taken in two different ſenſes, that ſenſe 


ſhall be taken, which makes the grant good, 21 Ed. 4. 44. 
Object. The eſtate for three lives is only taken notice of. 


Reſp. It is not formally recited, but is only mentioned in a 


clauſe where it is ſaid gue omnia are to come inte the queen's 

hands, Poſt, &. | | 9 
Object. It ſhall be intended to commence after the death 

of the laſt ceſluy que vie, for the benefit of the children. 
Reſp. For that reaſon it ſhall be intended to commence 


after the leaſes for years are ended; becauſe that is more 


beneficial for them: And he concluded pro defendente,. ' 
Hale Chief Baron: There is no queſtion but the laſt leaſe 

is good in its creation, and it may take effect in reverſion, 

or by ſurrender of the other Jeaſes ; and if it had been for 


one hundred years, it would have been good ſor ſo many of 


them as remained unexpired at the determination of the 


other leaſes : But when it ſhall commence, depends upon the 
. expoſition of the letters patents: If it be intended to be a 


leaſe in reverſion, all is well. But if the king intended to grant 


1 Cc. 80. 2. $1. a leaſe in poſſeſſion, then the grant is void, though there be a 


4. quere For . 8 55 1 : | 
32 there be a falſe ſuggeſtion of the party, it ſeems the king's grant ſhall be good if he be 


which he 


not deceived in the law, or that the party can come to the knowledge of the particular eſtates, 


% 


re he cannot. 8 Co, 167. 4. b. 56. 4. 


s * 


2 rent | 
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your maſter is the maintainer and upholder of them. After a 
 verdi@ for the plaintiff, it was moved in arreſt of judgment, 
that the words were not actionable. And. of that opinion 


ing an antlent corporation before the reign of king Henry 
the ſecond, 891. in black-rent was reſerved ; and now 1001. 


Hale Chief Baron: Anciently in the time of king Henry 


. 
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rent reſerved : For the rent would not be papable till the 

leaſe took effect in intereſt. And if all the leaſes had been - 

recited, the leſſee might have had an election; becauſe then Dy. 312. 3. & 
the king had taken notice of the eſtates in being; but here Marg. 186. & 
they are not recited : But the patent refers only to the eſtate 

for three lives; and that,deterinination of that eſtate by ſur- 

render, forfeiture, or alio mods. Et adjernatur. 


Pugh verſus Owen. 


XN action upon the caſe was brought for llanderous (5) 
words ſpoken of, a juſtice of peace to his ſervant; viz. 
Your maſter's witneſſes (in ſuch a cauſe) were perjured ; and 


were Baron Rainsford and Turner; becauſe the words did not 
relate to his office of juſtice, but were ſpoken as of a private 
perſon : Not, like to the cafe in 4 Rep. 16. And it was not 
ſaid, that he upheld their perjury, but only countenanced 
their perſons. 1 ST ; 
Hale Chief Baron, contr. For theſe words, if true, are a 
ſcandal to his office; and upholding here, can have no ether 
meaning than abetting them in their perjury. But judgment 
was arreſted. on ; 


The Attorney General verſus The Corporation of 
8 | _ Drotwich | 


PON proceſs againſt the corporation for a fee-farm rent, (6) 
the caſe was this: The corporation of Droitwich, be. 


ſterling money in ſpecie was demanded. * 


the ſecond, and before and afterwards, till the reign of king 
Edward the third, all fee-farm rents were reſerved in black- 

rent; z.e. in ſilver-bullion, unſtamped, but refined and melt= - 
ed down; and there was a ſpecial officer appointed to view 
and weigh it : But afterwards in king Edward the third's 

time, that coinage was in uſe, which required an allay, 

| fa / | 51. 


N 8 2 
* | 3 „ 


. 


5 J. per cent. was allowed to the king by the ſubject, in lieu 
ä of fine filver : So that he that was to have paid 100 l. in 
ys black- money, was then obliged to pay 1051. in ſterling. 
And this was ſettled by act of parfiament, as an impartial 
compoſition betwixt the king and people, in the reign, of 


king Ed. 3. Et adjornatur. 


On Between Savile and the queen mother: In a bill in equi- 

ty, the court held upon the ſtatute of 33 Hen. 8. that any 
mamatter in law, as well as equity, might be alledged as well as 
A. 176, 304, pleaded by the ſubjeQ, in his diſcharge and exoneration; 
2 7 Ce. And that it has been often allowed by the court ; and upon 
„ that ground a demurter to this bill was over - ruled. 


X Fg Inter Berkeley & Morrice. 


| L 8) . a prohibition prayed to the admiralty, the caly | 


appeared to be this ; viz. Morrice was captain of a 

private man of, war, in which Berkeley had an intereſt ; 

and Morrice took a merchant-ſhip' beyond the line, laden 

with divers merchandizes. Berkeley ſued Morrice in the 

court of Admiralty to have an account: Morrice pleaded there 

the ſtatute of 21 Jac. 1. of limitations, the cauſe of 'aQion 

being of more than ſeven years ſtanding before the ſuit com- 

menced, as appeared by the libel. And now Afirrice ſug- 

geſted, that the court of Admiralty would not receive that 

plea, and therefore prayed a prohibition, And the court 

| held, that the plea ought to have been received, for that the 

N ſaid ſtatute was pleadable there; and if it were not received, 

Ante 407. that the rejeQing it was a good cauſe to have a prohibition z 

2 3%: 64 „ as likewiſe if they receive it, and do not-give ſentence there- 

4. 181. K h. upon, as the common law requires. But a prohibition! lies 

497. 1 Vent. not before refuſal becauſe the original matter is examinable 

N 4% 3. there. The counſel on the other ſide urged, That the 

1 Sid 181, reaſon why the ſuit was ſo long delayed, was, becauſe of 

2 Gre. 269, 270. Marrice his abſence beyond ſea: To which the court replied, 

F. 1 Je. 252, That the abſepce. of the defendant was not material; fur the 
253-2 % at provides for the abſence: of the plaiatiff on). . 

24% 334. adjornatur. | | ET e 


Inter 


— 


Mich. 20 Car. II. in Scaccario- 


Inter Brookes and the Earl of Rivers; 


| Prohibition was prayed: to Cheſter, to ſtay a ſuit there 

depending by Engliſh bill, in which the Earl of Rivers 
was plaintiff againſt Brookes defendant, concerning the title 
to ſome Salt - pits: The ground upon which the prohibition 


was prayed, was, becauſe the Earl of Derby, who was 


chamberlain/of Cheſter, and judge there, had an intereſt in 


the Salt · pits: And the court held, That where a judge has 85% 1 4 8 
8. 6. 


an intereſt, neither he nor his deputy can determine a cauſe, 

or fit in court; and if he does, a prohibition lies.” But be- 
cauſe it. did not appear upon examination, that the cham- 
berlain had an intereſt, therefore a prohibition was not grant- 
ed in this cauſe: Though it appeared that the Earl of Rivers 


had married the Earl of Derby's ſiſter; for favour ſhall not xs. 65. gurl. 
be preſumed in a judge: Vide Co. 12 Rep. 114. The Earl 138. Fea. 3. 


of Derby's caſe accordant, upon a ſuit in Cheſter, in which 
the ſaid Earl was conceragd,. 


| Brown verſus Sir Edward Lake. 


bene prayed 2 arohilicion to the eccleſiaſtical covrt of 
Brink, ; becauſe he was proſecuted there ex officio upon 
articles hes againſt him, for not coming to church, and 
for ſitting irreverently there when he did come, and becauſe 
they taxed coſts againſt him, And the eourt doubted, whe- 
ther coſts ought to have been taxed in this cauſe, becauſe. it 
is not a cauſe betwixt party and party; but promoted ex 


officio judicis, and per inflantiam carie, though a perſon be 


aſſigned by the court to proſecute it. And afterwards, by 
the mediation of the court, the coſts were mitigated ; and the 
party ſubmitted to pay them, and to conform to the laws of 


the ch urch, . 9 a 


(10) 


* 


Tm) 


/ y 


: — 


De Termino Paſchæ, Anno 21 Car. II. 


: > 


In Scaccario. 


, N Ord, by the Chief Baron; that if a ſuper be ſet upon 


one of the king's collectors concerning his collection, 
whereby he becomes a debtor to the king, that yet proceſs 
of the pipe by ſcire facias and extent thereupon, ſhall not 
iſſue againſt him, as in caſe of debt, but only a proceſs ad 
computandum. And becauſe proceſs of the pipe had iſſued in 
this caſe, it was diſcharged ex motione of Mr. Sawyer. 


The Attorney General verſus the Town of Farnham 


in Surrey. 


— 


N a quo wwarranto againſt them, for ufing a fair and market, 
and taking toll, &c. It was ſaid by Hale Chief Baron, that 

a corporation by preſcription may be known by two differ- 
ent names; as of Burgen ſes, and of Ballivi & Burgenſer. 
But if the name of Ballivi & Burgen ſes be a name which 
they have received within time of memory ; they cannot 


then preſcribe by it, bui by their antient name, till ſuch a 


time, and then, &c. as in Dyer. And afterwards iſſue being 


taken, whether they had toll by preſcription or no; and it 


being found for the detendant, it was moved in arreſt of 


judgment, that there had beeen a diſcontinuance, becauſe 


| Ante $4, 167. 


gust. ante 
331. 3 Lev. 


404. 4 ety, 55 &-- 


their was no iſſue joined as to the other liberties that were 
claimed: And this'aQion is not aided by the ſtatute of Jeo- 

ails; quod fuit conceſſum. 1 : TI 
But the Chief Baron ſaid, they came too ſopn to urge 
that; becauſe judgment was not yet given. And before judg- 


ment there is no diſcontinuance in the king's caſe. For the 


Attorney General may yet proceed by the king's prerogative, 


to take iſſues upon the reſt, or may enter a nolle proſequi. 
And if he will not proceed, the court may-make a rule upon 
him ad replicandum. And ſo there may be a ſpecial entry 
made of it. Wherefore non allocatur. EP boo. 

| NT h „ > Friend 
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Friend verſus the Duke of Richmond. 


Rror was brought of a judgment in  ejefione firme, ( 3 13 
and in the record a ſpace was left to inſert the coſts, by 


which had not yet been taxed, and it was now prayed that it | 


might be amended : But becauſe it appeared upon examina- 


tion, that the record was- not yet certified, the plaintiff was 


at liberty to get coſts taxed, and ſo fill up the ſpace and 
make the record perfect. . * 
And per Hale Chief Baron, If ſuch an imperfect record had 2. 164, 168. 


been certified, yet it might be amended by rule of court 1 Fe. 9. 140. 


here; and then if it be removed by error, the court there * mf ua 


| muſt amend it. For it is the conftant practice, that if a Mieten a. 


% 


record be removed into the King's Bench, ont of the court K. B. to Ch. 


of Common Pleas by writ of error, and afterwards amended Canb. C. 


| e 1 „ 2 Cro. 429. pl. 4. 
by rule of court in the Common Pleas, the court cf King's 2 Fe. - 9 ke | 


Bench muſt amend it accordingly ; but without ſuch rule, 2 Cre. 628. 


they muſt not amend it; ſo if a record removed hither be __ , 
miſtaken, it is amendable by the record in the Common Ae 112. 5 c. 
Pleas, brought into this court by ar officer out of the Com- 37: 5. Style 175. 
mon Pleas : Becauſe theſe things are in affirmance of the, Sid. 139. 


firſt judgment, and are therefore ſavoured in law. 369. 1-Cre. 91. 
| Blank for the 


| name of an attorney not amendable. 3 Lev. 205. 2 Cre. 332. But quidam helps without a blank. 
2 Lev. 197. F. 2 Cre. 666. whether they can amend in B. R. before the record ig Chancery 


I 
j 


domini regis ? 


- 


be amended, | 
Caſtle verſus Lichfield, ORE! al 

an aQion upon the caſe, brought here and laid in Lon- 
don, upon an indebitatus afſumpſit for money for tobacco. 
'The univerſity of Oxford demanded conuſance of the cauſe, 
by reaſon of a charter granted to them by 14 Hen. 8. and 
confirmed in the 13 of Eliz. By act of parliament, whereby 
is given to them, conuſance of all ſuits ariſing any where 
againſt any ſcholar, ſervant or miniſter of the univerſity, de- 
nding before the juſtices of the King's Bench, Common 
Þleas and others there mentioned, and before any other judge, 


though the matter concern the king; but the court of Ex- 
chequer, is not mentioned in the clauſe: But in the claufe 


(4) 
J . Ph 
2 like caſe, 


whereby are granted to them all fines, impoſed upon any of 


them in any court, there the court of Exchequer is named; 
and the queſtion was, whether the conuſans ſhould be al- 


| lowed by this court in this action, by quo minus per debitorem - 


Crook 


* 


hs 


* 
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Plaãaſch. 21 Car. Ii. in Scaccario- 
Crool pro quer. Conuſance lies not here. Firſt, Becauſe 
the plaintiff is a privileged perſon here; and it is prejudi- 


cial to the king, that it fhould be allowed; for the king may 


. 


Za ate ny, 


have the benefit of what is - recovered here by his debtor, 


which advantage he would loſe if this demand of conufance 
be allowed; and it appears 2 Co. Inſt. 114. & Rolls 489; 


that where two privileges concur, the firſt that attaches ſhall 
prevail. Secondly, The action is laid in London, and is a 
tranſitory action; and being laid there, it ſhall not be al- 


tered by a demand of gonuſance; no more than in the caſe 


\ 


| Ante 44. 2 Co. 
46. 6. | 


Aue 189. 


is not named in the charter. And in 21 Eliz. 


of a county palatine, when an action tranſitory is laid elſe- 
where; as it was reſolved, 10 Car. 1. vide 3 Hen. 6. 30. 
Thirdly, It does not appear, that the conuſance in queſtion 


extends to this court, for this court is not named. Vide 8 
Hen. 6.18. And the words or other court will not include it, 


after the naming of other inferious courts: As in 2 Rep. 
Archbiſhop of Canterbury's caſe : Upon the fame reaſon it 


bas been reſolved, that a biſhop is not within the act of 13 


Eliz. of leaſes made by ſpiritual men. And for authorities, 
he cited a caſe in 14 Car. 2. between Shalcroft and Wilkinsg 


In which he ſaid it had been adjudged ſo in this court. 


Holloway fro defendente cited 9 Hen, 6. 27. and faid the 
words aliis juſticiariis quibuſcungue, did comprehend the 


Barons of the Exchequer. And by the ſame reaſon, that 
conuſance ſhould be ouſted here, by the fame reaſon all 
other officers of other courts, if ſued here, ſhould be ouſted 
likewiſe of their privileges, cujus contrarium eſt verum, as ap- 


pears by daily practice. Alſo by the words here licet tans 


gat nos the king has diſpenced with his prerogative, 
f. Ren.. 6: 8 NESTLED x 
Reſp. The words here are vel alibi infra regnum Anglia 


emergentibus. 


Object. Wilkir's caſe. 


- Reſp. That caſe went upon a particular reaſon ; there 


was a copartnerſhip in the caſe. And it was declared that 
the univerſity ſhould not be prejudiced thereby. The de- 


mand there failed by the lacheſs of the defendant, who did 
not follow it. It has been allowed in 1 which court 


upon an information here for making cards it bed 


and the defendant not compelled to plead. 


Fd 


3 | 5 Hex 


n Poole's caſe, 
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PFaſch. 21 Car. H. in Sac. " op” 
" Holt pro defendente, Firſt, A quo mind is not @ writ or 8 
bill of privilege, nor is it ſo called; as When privileged per- 
ſons ſue in the coutts where they are privileged. Fide Dyer 
328. 3 Leon. 223: But if the plaintiff were an accountant ' 
and entered upon his account, that would alter the caſe, be- 4, 189.316. 
cauſe his attendance would then be requiſite, de die in diem. TN 
But a quo minus is now but a common action here. It ap- 
pears by 38 Aſſ. Pl. 20. that a quo minus did not. lie unleſs a 
debt were confeſſed to the king, and then the king's debtor 
had a 9% minus for the king's benefit. So it appears by 
27 Hen. 6. 6. that a man in caffodid mariſchalli had the pri- 
vilege of the Court of King's Bench, if he were ſued alibi, 
and might have a ſuperſedeas, which he cannot have now, 
becauſe it is now common practice, and though Cuſtod. 
Mariſchal'. is but fiQtitious, and not real, Fide 6 Hen. 4. T 
; 9. conuſance allowed. Nor is there any prejudice to the C 
king, for he may have execution elſewhere : as appears, 3 
| Inſt 115. And here the king has granted over the conuſance, = 
| whereby he has deprived himſelf of any benefit thereby, "i 
 Fide21 Ed. 3. 33. 22 Aſſ. 83 Bro. Conuſanct 25. And the 1 
words here licet tangat nos are a bar to the king: as in Moors 
Rep. 126. Reg. 187. And the king's intereſt being here 
named exprefsly, the patent ought to be held as ſtrong 
againſt him, as the law would be for him, if he had not | 
been named, YO e 
Chief Baron. There are three queſtions in this caſe. Firſt# 
| Whether the grant extends to this court, or not? Second”. 
ly, whether it extend to this action? And Thirdly, whe” 
ther the conuſance ought to be allowed here, the action be- 
ing laid in London? As for the caſe of Wilkins, that has 
been cited, that is no preſident ; for it was declared, that 
the conuſance there was not allowed, both becauſe of the 
lacheſs of the defendant, and upon a particular reaſon of co- Aue 18g) 
Partnerſhip. Three ſorts of perſons are privileged in this 
court, debtors, officers and accountants entered upon their ts ES 
accounts. The two latter ſhall have their privilege, if they 9 OY 
be ſued elſewhere, but not the firſt : his privilege will not | 
prevent conuſance, if the grant extend to this court. For 
a debtor has privilege only for the king's benefit, which is 
now diſuſed. But conuſance is not to be allowed in any caſe, 
il it appear that by allowing it there would be a failure of juſ- 
tice: as when they cannot try the cauſe, becauſe it is local. 
But if this do not appear at firſt, the cauſe ſhall be adjourn- 
ed thither, and upon an erroneous or irregular proceedings 
a re- ſummons lieth. E, Adſor natur. 9 | 
nd . Aſterwarda 
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pleaſe per tefles, according to the common or civil law, 


N Paſch. 21 Car. Il. in Scaccario 7 
Afterwards in the ſame term, it was argued by Mr. Sew 


Fer pro quer. and by Mr. Mountague pro defendente. 


Sawyer, conuſance ought not to be allowed in this cauſe. 
Firſt, becauſe it appears by the demand, that conufance is 
granted to the chancellor or his commiſſary or deputy ; but 
the demand here is made by the deputy and bailiff of the 
vice chancellor; and ſo by the deputy of a deputy, contrary 


to the grant made to the univerſity. Secondly, the defend- 
ant is not alleged to have been a privileged perſon, when the 
cCauſe of action accrued ; but only when the action was com- 


menced: and perchance he was not privileged when the 
cauſe of action accrued; and it ſo, he ought not to have it 
allowed, Thirdly, the grant extends not to this court, be- 
cauſe not named, but only to the courts of King's Bench, 
Common Pleas and other inferior courts. Fourthly, it is 


not conſiſtent with the dignity of this court, to be included 


in the words ang other courts, &c, aſter the naming of ſe- 
veral interior courts, Fifthly, if they have conuſance of the 


_ cauſe, yet they cannot determine this cauſe, becauſe it is 


Jaid in London ; and they cannot. try by jury a cauſe laid 
there, becauſe it is out of their juriſdiction; and an inferior 
court muſt upon conuſance allowed, proceed upon the ſame _ 


plea and declaration, as appears Co. Lit. 182. 4 Inſt. 113, 


and they cannot compel the plaintiff to declare anew. 
Mountague. It is objected, that conuſance ſhall not be al- 
lowed in this court, hes; pI 
Reſp. The caſe in the 2 Rep. archbiſhops of Canterbury's 
caſe, is to be intended where no ſuperiors are named before 


the general words, but inferiors ofily ; but without doubt, 


if there had been any ſuperiors named, the words and all 


Other eccleſiaſtical perſons, would have comprehended all, 


See in Co. Mag. Chart. 23. where it is ſaid, that communia 
$-acita non ſequantur curiam naſtram, extends to the court of 
Exchequer, | en | . 
Another object, has been made becauſe the action lies in 


London. 


Reſp. This does not hinder the conuſance, ſor the court 


has juriſdiction in all caſes, that concern ſcholars or offi- 
gers; and the cauſe here is not to be removed, or adjourned 


thither to be tried there, but ought to be diſmiſſed here, that 
they may begin-again there; and ſo are the preſidents. And 
the clauſe in their charter is, that they may proceed as m_ 

0 


that the lay ing of the venue in London, does not hinder their 
proceedings there, becauſe the plaintiff muſt begin de nous. 


Paſch. 21 Car. II. in Saccaiiey 


It has been objected, that the Vice-Chancellor is but a dec | 
* 2 and therefore cannot make a deputy to demand conu- 
W. 
Ree 0 This i is not material, for a bailiff may properly de- 
ma it 
A fourth chenden bas 1 * becauſe the deſendam 
does not appear to have been a privileged perſon, at the | 
time that the action accrued. 

Reſp. He ſhall be intended to have been ſo, if the contra- 
ry appear not; and the preſidents are with us as to that. 
Hale Chief Baran, It ſeems clearly to me that the 'demand 
| here is good, and that the Univerſity ought to have the 
conuſance allowed: Firſt, Becauſe the patent is general, that 


_ they ſhall have conuſance of all cauſes ubicunque, & c. 


in Anglia, and power to proceed as they will, according to 
the common or civil law. But ſuch a patent 'would be void 
at common-law : Becauſe not limited to a certain place, and 
becauſe it impowers.them to proceed according to the civil 
law: But this patent is confirmed by act of parliament, 13 
Eliz. and that as fully, as if it had been tranſcribed into. the. | 
aQ verbatim. 
Here are three things conſiderable. Firſt, Whether or no 
the ſuit here by quo minus, be a hindrance to the privilege of 
the Univerſity ? And I hold it is not, for the privilege of a 
debtor only. entitles himſelf to the court, but is no bar to any 
other privilege. 
| Secongly. Whether the grant extend to this court or not? 
| Refp. It does not clearly, becauſe the grant begins with 
Fe courts, as King's Bench, Common-Pleas, and 
then deſcends to other inferior courts, &c. theſe words ara 
| ſufficient to comprehend this court, which is not ſuperior ta 
the King's Bench or Common-Pleas. And by the cafes cit- 
ed in 21 and 24 Fliz. it appears that this grant extends to 
cauſes depending in the Chancery and Exchequer, ergo', &c. 
"Thirdly, Whether or no if the plaintiff be diſmiſſed here, 
there will be a failure of juſtice ? - | 
Reſp. There will not, there was in 37 Eliz. a caſe betwixt 
Spelling and Jeffard; Where the town of Maidſtone de- 
manded conuſance, and it was held that the laying of the 
action in London did not ouſte the conuſance; becauſe the 


uit here was to ſtay and be diſmiſſed, and the plaintiff to 


eee there ab origine de novo. 

For the beiter apprehenſion of this, it is to 5 known that 
thers are three ſorts of conuſance of pleas. Firſt, There is 
tenere placita, which does not ouſt any other court of Juriſ- 
diction; but creates a concurrent juriſdiction. The ſecond, is 
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Sw. Paſch. 21 Car, II. in Scaccario. 
cognitio placitorum; as when a plea is commenced here of 


There is a conuſance of pleas with an excluſive juriſdiction, 


as in this caſe, that no other court ſhall hold plea, & c. and 


this is a ſuper/edear to any other court. The firſt is a con- 


which the conuſance belongs to another court, Thirdly, 
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eurrent jurisdiction; the ſecond is to be taken advantage of 


by plea, and after trial the cauſe to he remanded: The third 
is excluſive of all others, and is a ſuper ſedeas to them, Vide 


20 Jac. B. R. in He//tey's cafe, and 1 Car. B. R. where it 


is held, that the laying of the action in another place is not 
material, becauſe they muſt begin de novo, _ . 
Nor is the objeQion material, that the Vice-Chancellor, 
and not the Chancellor demands conuſance, for the court 
here is to ſuperſede upon notice of the patent. He coucluded 
for the Univerſity, that the conuſance ought to be allowed, 


K 


Pay verſus Arundel, 


Baron Turner accordingly; and conuſance was allowed ac- 5 


cordingly. 


fs) JF JPon an Engliq bill, to diſcover what eſtate the defen- 


dant claims in ſuch lands, and whether they be in 


mortgage, and that there be a power of redemption. 'The * 
defendant pleaded, that he was an abſolute purchaſer of them 


for a valuable conſideration, and that ſome years after a fine 
was levied to him of them, and that he had no notice of the 
' plaintiff's title: And the court held this to be a good plea, 
without ſhewing at what time, or for what conſideration in 


particular; and the Chief Baron ſaid, that ſo it had been 


ruled in Sherlcy and Fagg's caſe lately in Chancery. 
x Goddin verſus Wainwright. 

(6) £78 Prohibition was prayed to the Spiritual court, to ſtay 
8 proceedings upon a libel grounded upon a cuſtom, that 
the conſtable of the town, ſhould collect the rates aſſeſſed 
for repairs of the church, which the conſtable-refuſed to do: 
'The reaſon offered for a prohibition was, becauſe it was not 
triable there whether the party were conſtable or not, and 


OY 


_ = ., duly elected or not? But the court denied to grant a prohi- 
| Ante gon. bition, becauſe this matter is pleadable there; and a prohibi- 
ust. tion lies not, unleſs upon trial of it there, their law and pro- 
1 Je. 259, 260. ceedings croſs the common-law z and in that caſe a prohibt- 


: by — tion lies only till trial here, and after that a conſultation ſhall 
N. - 


2 Cre. 431, be granted. As when a releaſe is pleaded there; this is no 


3 Lev. 72, 73. Cauſe for a prohibition, unleſs they proceed in the trial of it, 
Hb. 299, 291, contrary to the courſe of the common-law. | 


296. 1 7e. 259, 


260. Telv. 93, . | De 
172 . | 


De Temes Se ene Anno: 21 
LEP) Car. II. AE... A 


S 


In Scaccario. 


3 1 Martin verſus Verde: 


Contrary to that act; the queſtion was, Whether or no, it a 
foreign ſhip, naturalized by the new ad, (being a prize 
taken in the late war with Holland, be afterwards ſold to 'a 
foreigner, who ſells her again to an "Engliſh- man? Whether 
or no now the oath muſt be taken again according to the 
new act? And adjudged, that it needs not, becauſe he 
52 was once 8 naturalized. | 


Ar Nicholas Wolſtan verfis Afton: 


# 


'PON a plea to a bill in equity, the caſe-appeared to be 
thus : viz. A man upon marrige covenanted to pay his 
wite 10001. within two years after his death, and for perfor- 
mance thereof entered into a ſlatute ; but before this cove- 
nant and ſtattite he had mortgaged part of his land for 500 1. 
for certain years : Afterwards he deviſed theſe lands to his 
wife, and her heirs, if the 1000 l. were not paid to her ac- 
cording to the marriage covenant, the paying off the ſaid 
500 l. He died, and made his wife executrix, to whoſe hands 
. aſſets came; the 1000 l. was not paid to the wife, ſhe paid 


off the 500 l. and had the mortgaged lands aſſigned to her; 


She then conveyed over the mortgaged land in fee by fine, 
and died; and now the queſtion was, Whether or no the 


| heir of the covenantor could redeem, paying the 1000 l. and 


the 5001. with mere upon diſcount of profits : 


rod an e tam quam, grounded on the at Py 
navigation, for importing goods in a foreign thip, Au. 481. 
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The Chief Baron was of opinion, that the deviſe to the 
feme was abſolute, if the 1000 l. were not paid, which de- 
| 4 the heir of the covenantot of any righ of redemption: 
B | Bat if that were otherwiſe, yet he thought the fine with 
„„ proclamations, according to the ſtatute of 4 Hen. 7. would 
| 4 bar an equitable power of redemption, as well as a right of 

2aion. So a fine and non-elaim will bar a truſt, if levied 
3 by a ſtranger, and not by the truſtee himſelf; for then the 
* + truſt will go along with the land: But a fine levied by 4 
5 mortgagee will not bar an equity of redemption ; and ſo it 
I has been often adjudged. He ſaid alſo, that it had been 
6 - _ - > often adjudged, That if an executor had aſſets, he is com- 
pellable to redeem mortgages for the benefit of the heir: 
So if an heir be charged in debt, where the executor has 
aſſets, the heir may compel the executor in equity N . 


the debt; but a creditor may ſue either of them, and ſha 


>. 
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x AQtivn upon the caſe for an eſcape 
5 ainſt the ſheriffs of London: 
9 


niſi prius, and before the day in 


{ ; Action. 


the goods of C. B. thereupon 


1 H.B, 


N 4.7 BF " x 


\ 


| 0 f 
| | Abatoment, : 
EBT againſt two; after the 
darrein continuance one dies, | 
which the plaintiff ſuggeſted upo 


the roll, and prayed a diſiringas 


ur? againſt the other only; 
who at the day of the nf 


prius 


pleaded the death of the other“ 


defendant in abatement, | 
oo Page 112, 


er iſſue joined, and a trial by 
bank, one of the defendants died: 


whether the ſuit. ſhall abate or 
not? | 161 


Due avera action. A. delivers to B. 
promiſes in conſideration of a 
| ſum of money given him by 4. 
to deliver them to the owner. 


may have an action againſt him; 
but they cannot Join. 7 2 368 


Attion upen the Caſe. 


Goods of a denizen are ſeized, 28 


aliens goods, for non-payment of 


cuſtom, and upon information in 
the Exchequer, are condemned 
as Wann Whether or no an 


The deliverer, or the owner, 


aQion lies ſor this proſecution 1 
| Page 194, 195, & e. 


Action for Wards. | 
She i is a ffs whore, and: 4 r. 
jured whore, and for ſwore herſelf 


at Waterman's Hall, concerning 


11 ee of J- 8. actionable. 


V. . art a cheating rogue, and a runa- 
gate rogue; ſpoken of a merchant, | 
with a colloquium of his trade, 
not actionable. 8 

Thou art a whore, and I can * 
better whore for a. groat, and yon 
get your living by your tail. 107 


| T hou art a fer ſworn raſcally fellow, 


and I will prove that thou taokefl 
a falſe oath againſt my _ huſband 
and me this day. TI. 
You and your crew W the late 
king to death. 203 


in letters patents to be true. Vide 
ſeveral exceptions taken in arreſt 
of judgment. 221, 222,' &C, 
Tour maſter's witneſſes (in ſuch a 
caſe) were pergured, and your 
maſter is the maintainer and upholder 
of them. WR. 501 


Adminiftraters, and Adminiſtration. 


executors, One only proved it ; 


ed it, died. Whether adminif- 
tration could be taken out? 111 
A man dies inteſtate, having bona 
| i notabilia 


] 


2251 de 
33 
7 Ry 


* . 


118 


A man makes his will, and ſeveral n 


the others reſued. He that prov- 
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An action for affirming ſuggeſtions , 4 
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tions. 
's, 


Aid. Pro . 


I whot caſes aid lies 1 king 
and of a common perſon in a per- 
ſonal action, before and after iſ- 
fur joined. 179 
Ke 


— - 


Aliens. 


A perſon i is back within the realm, 


bis father an alien, his 0 
born here: whether he ſhall pay 
aliens cuſtom, or not? 


„ 333 
| Copyhold lands, purchaſed in truſt 


tor an alien, the king ſhall not 
- ps them. 


b 


Amendment of an imperfect record. | 
8 el 2 505] 


cy Curie. | 

| 5 

Whether or no one as Amicus Curie, 
may appear and quaſh an inqui- 
ſition found upon an outlawry, 


for matter inſufficient, appa- |. 


rent ? Fe og 85, 


Anſwer. 


A relative anſwer to a bill in equity, 


where anden, and where not. 
165 


52 | 


# 


If lands are deviſed to 1 ſold by 
executors, for payment of the . 


\ 


notabilia in 3 provinees 74 
there muſt be ſeveral adminiſtra- | 
Zee . ſets i in the executor” s 7 


b 


| 


© F 


1 


456 


4 
1 


Ae. 


| s 


t| 


8 gebts, the money te- 
ceived by ſuch ſale, ſhall be aſ- 


8 49 5 


Conſideration, good, or not? 
71, 72, &c. 
Upon A reciprocal promiſe the pars 
ties have mutual remedies, and 
the conſideration needs not be 
averred to be performed. 
10, 103, 104 
 Aſumpſet lies for rent upon an ex- 
preſs promiſe. 366 


Attachment. 


A commiſſion of aobellion iſſues 
againſt, A, B. aflirms himſelf to 
be the man, and yet ſnatches 
the commiſſion from the com- 

miſſioners, and tears it in pieces, 
upon affidavit made of this mat- 
ter an attachment was granted. 

| 323 


Attorney General, | 


His confeſſion, how far binding to 
the king. 170 


Averment. 


| 1 8 the * 3 


whether that be a ſufficient aver- 
ment, or not? 1, 2, 3 
Averment of forbearance, 5. 6 
A plea to an Engliſh bill, to have 
an account over ruled for want 
of an averment in the concluſion 
of it. 160 
In an action upon the caſe, againſt 
an executor *** a promiſe made 
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his death; the p | 
aver, that he did not pay it in 
his life- time. Page 221 
When a general act of parliament 


is pleaded, the averment prout 


Patet per recordum needs not be 


- 


made. „„ 
Action of debt upon a bond, to 
" ſubmit to an award. The de- 


* 


ſendant pleads nul award fait: An Englith bill againſt an executor, 


The plaintiff replies and ſets forth 
an award; but does not aver, 
that it was farat” deliberari 
bur. TS red 2: "ng 


Aulnage. | 
Whether the duty of aulnage be 


payable, or not, for new drape- 
ries ? 206,.207, &c. 


The ſeveral ſtatutes concerning | 


aulnage. 


When it becathe's duty, | 
Award, 


206 
a14 


by the teſlator, to pay 20 l. at 
laintiff needs not 


burn. 
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and perſonal eſtate. Page 2.3 
An Engliſh bill, to have the uſe of 
depoſitions taken in a" former 
cauſe. | ibid. 
An Engliſh bill to be relieved againſt 
_ x judgment abtained at law, upon 


4\ nil dicit in debt upon an obli- 


gation, the equity of the bill 
being, that Ae was paid. 23 


to diſcover aſſets, before any ſuit 
commenced againſt him at law, 
demurred to. 


= 


- concealed the cuſtom and exciſe 
of 290 caſks of currants, and cor- 
rupted ſome Cuſtom-houſe offi- 
cers to connive at it; and for 
relief and diſcovery of the truth 
| was the ſcope of the bill. 137, 
4 + e e $0 £046 
Where a man by bill Engliſh, ſhall 
be compelled to diſcover who is 
_ tenant to the precipe. 139 


| W hat things are neceſſary to make. 


a2 good ſubmiſſion, and a good 


ä 43, 44, &. 
Good in part, and void in part. 399 
B. 
Bill. 


Vide tit. diſcovery. _ 1 
d not 


In acroſs bill, the plaintiff nee 
entitle themſelves to the juriſdic= 
tion of the court. 160 
A recovery in eſcape againſt the 
ſheriffs of Middleſex, which one 
of them pays; the other dies: 


San by bil es not lie; but! 


againſt thoſe officers, who 


dance in court. 
| Engliſh Bill. 
An Engliſh bill exhibited by the 


3-5 


Attorney General, againſt a per- 6 


are obliged to a perſonal atten- 


2117: 


bill againſt the executor of the 
. deceaſed, for contribution. 164 
An Engliſh bill, to have the benefit 
of articles at the ſuit of a perſon, 
who was no party to them. 169 
A plaintiff admitted to ſupply à title 
by evidence, in which title his bill 
is defeQive; 3:1 4-5" 4 e 
A bill Engliſh to be relieved on a 
truſt in equity where a man had 
= e taken 


8 


ſon outlawed, to diſcover his real - © 


i SER | 
An Engliſh bill at the ſuit of the _ 
Attorney General, chargeth, That 
| the defendant, anne dom. 657, ' 


The ſurvivor prefers an Engliſh. by 


W 
CY 


taken a bond in the name of one 
that became felo de ſe. Page 176 
A bill to diſcover and io have the 
- uſe of evidences c. to ſtrengthen 
his title which do not impugn 
evidence betore yew upon oath. 


Where ſuch evidences were equal- 


| well as the defendant. 
A bill at the ſuit of a farmer of 
an impropriate reQory againſt 


| of the leger-booksin their cuſtody, 
which concern himſelt and the 
pariſh. | 


patente, without making the At- 
torney General 4 party. 181 


à bond given for a debt difcharg- | 
ed by ſtatute after the ſtatute on 
| ſurmiſe that he was not conuſant 
of the ſtatute at the time. 204 
A bill in equity againſt the under- 
takers tor payment by a pariſh, 
on account of paving their ſtreets 


remedy over againſt the em 


in the Exchequer, 317 

A bill to diſcover incumbrances, 
does not authoriſe the court to 
decree that they ſhould be paid 
$08. 320 
A bill in equity demurred to, becauſe 


tindt natures, and is brought 
againſt ſeveral perſons, which will 
occaſion ſeveral anſwers and exa- 
minations ; and if they are put 

- Into one bill, each party will be 
obliged to take copies of what does 
not at all concern his own cauſe. 


1 5 337 


180 
ly belonging to the plaintiff 87 
the pariſhioners, to have the uſe| 


180 
A bill in equity againſt the king's 


A bill Engliſh, to be relieved againſt| 


good, and the undertakers have! 


205 ; 
What en may be ſued by bill] 


it concerned things of ſeveral dif- | 


THE "TABLE. 


A bill Englith, to be relieved againſt 
the forfeiture of a recognizance 
for not appearing where the king 

Kranted the forteiture to J. S. by 

privy ſeal and the Barons after 

had compounded the, forfeiture; 


Fa, 395 5. 
Bridges. 


A charge upon a Lord of A bn \ 
held of the crown, for the repair 
of a bridge, ratione tenure: He 
prefers an, Engliſh. bill to have 
contribution; who are, and who 
are not to contribute „ 


c. 
Certiorari. 
Certiorari denied to remove 
into the Exchequer fines and 


eſtreats, ſet at a ſeſſions held for 
the  gaol-delivery of Newgate. 


| | 499, 410. 
Challenge. 1 


For default of Hundredors feet. 
all the polls are challenged. 228, 
| 229 


. 


What their oath ought to be. ma 
Of common right every pariſh 


ought to chooſe their own 
churchwardens. ; 379 
But a cuſtom may be alledged to 
the e | e 


Claim. 


Whether A clita: of lands in one 


county, in the name of all the 
lands 


+ W Gs a be 77 


: Fo FA *ntent and purpoſe, and upen 


| How fat an Infirit avs his eſtate may 


A feme ſole becomes 
bond, conditioned to do ſuch 48 | 


| tre TABLE 
bs Hants compriied | in a fie, be good | 


| tor lands 
Page 400, 401 


Qnlition,” 


in another county? 


1 


* 4 
C 5 © 1. 
* ; , a 
* 


; 0 


Conimon thou e 
Page 117, 119 


condition: Whether theſe words 


in a will make a good condition ? 
| 10, il, 12, &c. 


be ſubje& to a condition ? ibid. 
Whether an heir be comprehended 
within the word [aſſigns] with 


reſpe& to the performance of | 


conditions and eovenants? E 
bound in 


and acts upon requeſt, for the af- 
ſuring and conveying ſuch meſ- 
ſuages and lands, &c. afterwards 
ſhe marries z whether this be 
a breach of the condition? 463, 
„ & c. 


223 vide 2 tt. 
Conu ance. 


Where conuſance is allowed the 
plaintiff muſt proceed de novo and 
| you plaintiff's laying an action in 

lace ſhall not Hinder the 
allowing conuſarice where it is 
due and the different conufances. 
* 

Conolance not  grantable LBS 
| there may be failure of juſtice. 


Re-furamon after conuſance allow- | 
TE 
In an action upon the caſe, upon 

an indebitatus 77 umpſit, for mo- 

ney for tobacco; the univerſity 
of Oxford demanded conuſance. 


Commer 10 Examine 2 


[The 1 compiifiiocichs © 
meet, but refuſe to ad: What 
ſhall be done in ſuch a' caſe ? 
Ts 2 EY * 270 


* 


The Lord Fe may commit foe 
an offence n himſelf. 182 


G. Ae 


| in an aQion "— the eaſe, alter = 


iſſue joined, and notice given of 
a trial by ph} the plaintiff 
comes into court in perſon the 
day before the trial, and enters 
upon the roll a nolle proſegui ; 
| and the defendant prays his coſts. 
| 152, 153, dec. | 


09 | An executor . being defendant in 


pay no coſts, 
/ . Ws 


Continuances. 


equity, 


Where a plea may be tendered a- * 


805, 306, "I | 


ter a continuance, © © 191 | 


The TABLE 


he 


con. 


* ö , 


Lands are ſubject to the nnen 
of a rent; the owner ſells part 
and covenants with the purchaſ: 
of, that they ſhall be diſcharged 
of the rent; and then ſells the 

reſidue; whether this be a real 
Covenant, which ſhall run with 
the land. Page 87 


An Action of Covenant brought up- 
on theſe words, viz. I oblige my- 


ſelf to pay ſo much money at 
ſuch a day, and ſo much at ano- 
ther day. 178 


But if the words had been feneri £9 | 
178] 


firmiter obligari, quære 
uod teneat conventionem & de con- 


_ . ventione 28 all one. 178 
: Cuſtom. 


A Cuſtom alledged that all the in- 
habitants in H. where the plain- 
tiff has a Mill, ought to grind 

all their corn, grain, malt and 

+. oat-meal to be uſed or ſpent, at 
the plaintiff's mill; whether 

this be a good cultom or no. 698 
8 ; 6 


* 


Delivery. 


Wiit of Delivery, in what 
caſe grantable, in what not. 


190, 191 
Demiſe. 


A 3 and peridion to enjoy 
amounts to a Demiſe. 360 


* 


"a 
1 
IR 


| 


. 


| A man deviſed lands to his wich 


* 


5 


22 4 


De taken de bene eſe in 
what caſe they ſhall be read in 
evidence and in what not. 315 
Depoſitions taken in a former cauſe, 
in what caſes they ſhall be read 
in e and in what caſes 
not. : $13 


pf 3; in A. | 
Dat.. 


Whether an 18185 of debt lies 
upon an accepted bill of ex- 
A 485, mY 


Debt ut to the King. 


14 Terre-T, enent, tho? he d not 
make a title, yet may plead by 
way of exoneration and diſcharge 
of the land, that the king's debt 
is ſatisfied; ſo may any occu- 
pant, ſo may a diſſeiſor. 229, 230 
A. is the King's receiver and aſſigns 
a debt to the King; whether 
may a deht due to a debtor of the 
aſſignor, be ſeized to ſatisfy the 
King's debt. 403 


226. 


% 


Any matter in law as well as equity, 
| may be alledged and pleaded by 


virtue of the Stat. of 337 H. 8. in 
Gilehnet, &C. 302 


Devi © 


a 


4 


have and to hold to him in 


ſimple for ever; and if it ſhould 
happen the ſaid deviſee to die be- 
fore he ſhould come to the age 


of 21 r and without heirs = 
his 


+ 549% as A F.4 09%. er Smdhed 


— 


Dr 


then the ſaid lands remain to ano- 


In what wo, purchaſer ſhall make 


Where diſcovery need not be made 


Whether hall 2 man be bound in 


THE TABLE. 


his 3 lawfally begotten, that 


ther ſon, &c. what eſtate the 
firſt deviſee takes by the will, 
whether the fee-ſimple of fee- 
tail, was the ener Fage 148, 


bh Diem clauſit Extremm 


A writ of Diem claufit extreman, tho? | 


it bear date before a man's death, 
may be well executed afrerwards, 

according to the common courſe 
of ſuch writs, which never bear 

teſte in vacation-time, but from 
_- to term. 


Di jſcontinuance j Prof - | 


Upon an outlawry and extent there- 
upon, there is a plea, replicati- | 


tion and demurrer; then the 


protector died. | 136 
No diſcontinuance before judgment 
in the King s caſe. 504 

| Diſcovery. | 


a diſcovery, and in what not. 
1741733 
Where a man ſhall be obliged to 
| diſcover, tho' the matter ſounds 
in crime. | 
The defendant in equity needs not 
make a diſcovery, whgre he gives 
a full anſwer to the thing in de- 
mand. | 188 


and a good difference. 188 
Where diſcovery ſhall be allowed 
in caſe of tithes, tho? he does not | 


demand the er ſingle value. 
190 


equity, to diſcover the conſider- 


126 
E 


22, 145, 182 


A man ſhall not be obliged to ew 
the conſideration of a bond. | 
Page 200, 20 

An Engliſh bill at the ſuit of the At- 
torney General, to diſcover 
. what goods the party has import - 
ed, contrary to the act of Navi- 
gation, "SOT 
A bill to diſcover aſſets generally 
where they extend in two Jurif=. 
dictions. „ 3 
A bill to diſcover - incumbrances- 
. againſt mortgagor and mortgagee, 
where a man has intereſt. 320 
Upon a bill Engliſh- to diſcover the. 
title and incumbrances, the de- 
fendant may plead generally that 
he is a purchaſer for valuable 
_ conſiderations and without no- 
tice. 510 


: Diftringas Tur. 


A Diftringas Jurator iſſued in Ter- 
mino Paſche in May, returnable 
Tres Trin. 77 prius,, Mattheus 
Hale Cap. Baro-venerit on ſych a 
day Ejuſdem menſis. Funil, zig : 
held per Cur?, that the word E 
dem ſhall be void, and a 
ſtand. 

Upon a Difringes Jure i in an inte. | 
mation for a riot to the ſheriffs 

of Canterbury, they return that 
by letters patents of King Jaume, 
the citizens of Canterbury are ex- 
empt from ſerving upon juries, | 
&c. and a writ of allowance, 16 
Car. 2. and held that this privilege 
did not come properly before the 
court upon the, ſheriff's return, 
but the jurors being ar pres, 
ought to demand it en x 


on their appearance, 
5 


N the * of 


ation of a bond. 200, 201 


8 


1 IA judgment is obtained at law upon 


” l 


| ſectment for 300 acres of waſt 
inter alia, and moved in arreſt 


vi judgment, that ejectment does | 


not lie of waſt, for the uncertair 
ty what it means. Page 57, 58. 
| EjeAione forme pro uno meſuagio 'froe- 


IG 


a verdict for the rent of an houſe ; 
and to be relieved againſt that 
judgment, the defendant at law 
preferred his bill in equity, al- 
ledging, that he could make no 
profit of the houſe demiſed, by 
reaſon that it was demoliſhed in 
the late wars. 120, 121, &c. 
A. put out money upon fecurity, 
and takes it in the name of B.: 


'  Burgagia in Hay injr@ Murs. B. becomes Felo de fe. A. was 
© On 173. relieved againſt the king upon this 
* 5 truſt in equity). | 196 
Election. 5» . agp dae a ſtatute of 15007. 
| : e or the payment of 800 J. which 
Deſtroyed. 381 382 is forfeited, and the lands ex- 
Song. „ | tended ; the conufor afterwards 
| 4 ngroſſers. | for a- valuable. conſideration ſet- 
| Debt upon the ſlaute of 5 and e e _ 

> 2 Cap. 14. concerning E. tute: the iſſue in tail ſhall not be 


231 
Escape. 


A ſheriff takes a man in executior 

_ for debt, and commits him te 
|. the gaoler of the county at ano. 
ther place than where the gao 

is kept, and the gaoler ſuffers 
him to eſcape, the priſoner ne 
ver having been in his cuſtody 
at the place where the common 
gaol is kept ; the queſtion was, 

| whether an action upon this eſ- 
cape will lie againſt the gaoler, 


Vide Habeas Corpus. 


Equity. 
Alot of equity will take notice of 
a will, till ſuch time as it is prov- 
ed in the eccleſiaſtical court. 


96, 97 
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againſt the ſheriff. 30, 31. &c. 


or ought to have been brought | 


relieved againſt the conuſee in 
equity, againſt the penalty of this 
ſtatute, 318 
A mortgage in fee is forfeited; the 
mortgagee dies: his heir is at- 
tainted of high treaſon by ad of 
parliament: the king ſeizes ; 
whether the mortgagor has any 
remedy againſt the king to have 
_ a redemption? 465, 466, & c. 


Evidence. 


EjeAment for lands in Wales, Upon 
not' guilty pleaded, the. defend- 
ants give in evidence a recovery in 
a writ of Quod ei deforceat there 
and iſſue being tendered there- 
Upon, the defendants produced 
an exemplification of the record, 
under the ſeal of. the great ſeſ- 
ſions, but not the record itſelf . 


and the plaintiff demurred to the 
evidence. 12 ig 118 
| | Records 
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Records proved in evidence. P. 323 After the debt levied the party may 

— FEjeament for ſo many acres of | plead to the ſcire facias, or have 

_ - meadow, and ſo many of paſture: | an amoveas manus. * Page 230 

upon not guilty pleaded the jury The king cannot levy coſts and da- 

find a demiſe de Herbagio & Pan. | mages on a recognizance in 
nagio, of ſo many acres: whether | Chancery, any more than the 


— 


this evidence maintains the iſſue? | party. | 30 - 
| e 8 | Exchequer, 
Vide. Depoſttions. | | * r 
9 8 | e Whatever belongs to the juriſdie- 
Exciſe, I tion of the duchy, may well be 


„ N determined in the Exchequer. 
Whether or no, after the commiſ. f 5 RES 

ſioners of exciſe have adjuged | The commiſſioners of exciſe, fined a 
brandies imported to he Th man, and impriſoned him for not 
waters perfectly made; and to] paying the duty of exciſe; the 
pay as ſuch, according to the act] brewer brought an action of falſe 

of 12 Car. 2. cap. 23. the validity] impriſonment in the King's- 


8 of that Judgment can afterwards | Bench: the defendant prayed 
be drawn in queſtion in the Ex- that the action might be brought 
clieguer, in an action of trover and] in the Exchequer. 1 
converſion? 478, 479, & c. Ejectment brought in the Common 
„ or Fa | Pleas by a defendant in the Ex- 
Fide, 480, 481, &c.| chequer. The plaintiff moved, 
II! ͤtthat the action might be brought 
Execution. in the court of Exchequer; be- 


1 Ny Fe cauſe his title was under an ex- 
One perſon acknowledges 2 judg-| tent out of this court, for debts 


ments in debt to J. S. upon] in aid. 5 193 
bond, in the ſame term, ande | | ; 
takes out execution upon his judg- Exe ſiequer Chamber. 


ments, viz, two elegits, by the | 
one he takes one moiety, and by | Whether does a writ of error lie in 


the other the other moiety. the Exchequer. Chamber, when 
* 23, 24, &c.| there is neither chancellor nor = 
If F. S. be indebted to the king, - treaſurer? r ' 17-049 © 
in 100 . and F. D. to FJ. S. in „ | | | 
00 I. the debt of F. D. may be| | i : , 


ized in aid, and muſt be entire- 

ly levied by the king, for it can- 

not be apportioned. Secus, if ſe- 
veral debts be owing to F. S. to] | | 5 

the value of the king's debt, then Commiſſion of rebellion iſſues 

the king can ſeize but one of A againſt A. B. affirms himſelf 

- them, = 230| to be the perſon and is taken, 


Falfe Impriſonment. 


— 


n * IE 


yet 


— 


1 . | A fee farm rent of 891. was temp. 


TH E 


Jet be ay 1 an action of 


falſe mn. Page 323. 


Fee Farm Rent. 


A manor is held af the king i in fee 
farm, in which a copy- hold te. 
nancy is held for life by S. 
= ſtranger purchaſes the free- 
hold and inheritance of it; now 
he ſhall be liable to the fee: farm, 

and the copy- holder for life not. 


177 


Hen. 2. reſerved in black rent; 
whether can it now be demanded; 
in ſterling money. 


Ferry. 
Nuiſance to a ferry. 
Fine and Non claim. ; 


A. makes a leaſe for 500 
truſt for himſelf for life, and af- 
terwards for his brother with 


other truſts: then being in poſleſ- 
ſion covenants with other per- 


ſons, not the leſſees, to ſtand 
to the truſts of 


ſeized accordin 
the leaſe, and levies a fine and 
five years paſſed; the leſſor being 


in poſſeſſon dies, and one of the 


leſſees enters; whether this leaſe 
be Jurreg by the fine or not. 


400, 401 5 & 


Perfine 


Whether is a leaſe for years i in truſt 
oy a felon forfeited for felony. 


— 


501 
162, 163. 


ars in] 


105 


TABLE 


A man deviſeth lands to be fold ſor 
the payment of his debts, and 
makes his wife and ſon executors, 
and that they ſhould ſee his will 
performed in every particular, 
and dies; ſhortly after he is at- 
tainted by the act of attainder of 
12 Car. 2. Whether theſe lands 
are forfeited by the ſaid act, or 
preſerved by the ſaving. Page 419. 
Whether copyhold lands were for- 
feited to the king, by the act of | 

attainder of 12 Car. 2. 
433 


Sir Ralph Proeman wack 120 12 nds 
for 99 years in his own name, 
and afterwards purchaſed the in- 

| heritance in truſt; then by his 
will diſpoſed of theſe lands to the 

ſons of Sir George Sandy's, which 
were or ſhould be born in his life 
time, and directed conveyances 


1 'to be made accordingly by his 


truſtees and died: at that time 
Sir George had two ſons, Freeman 
and George, Freeman died, and 
after the death of Sir Ralph, Sir 
George had another ſon Freeman, 
who killed his brother, for which 
he was attainted, and no con- 
veyances were made by the truſ- 
tees, purſuant to . Ralph Free 
man's will. Whether 
this term for _ i forfe ited . 
2. Whether the inheritance in 
truſt be forfeited. 488, 489 
A leaſe aſſigned in truſt is forfeited 
by outlawry. r of a term 
Wan, in truſt, 496 


5 1 
Ful. 


- 


THz ETETEY 


Whether common 1 5 deſtroyed by 
2 deafforefiation, = 


Fraud. 


Trad: apparent. 126, 126, &c. 
Fraudulent conveyance within the 

Stat. of 27 El. . 320, 395, 396. 
Where 2 leaſe in truſt ſhall be tor: 


feited, by fraud apparent. 496, 4988 


| Gavelkind. 


ANDS diſgaveled by either 
the 31 H. 8 cap. 3. or by a 
Ff. ivate act made 2 & 3 Ed. 6. are 
not diveſted of any of their for- 
mer privileges, not expreſely al- 
tered by the letter of thofe laws. 


325 


% 


| Guardian, h | ; 1 


Any perſon may become a guardian 


to an infant againſt her father, to 


ſtay his doing of waſte, 96 
Waſte is a forfeiture of the father's 
ar N aid. 


Habeas Corpus. LR 


© though the Aabeas corpus be re- 
turnable the next term, the ſheriff 
or gaoler muſt not in the. mean 
time ſuffer him to go at large, 


and I he does, it * an eſcape. 
5 416 | 


| 


'Þ t ! | 
8 5 6 

e 1 Y * ) 
# % 


ok 437 


PON a Habeas corpus to remove 
a priſoner in the admiralty, | 


. 


An alien has iſſue four ſons, the two 
elder aliens, the two younger 
naturalized. One of the youn- 
ger ſons purchaſed lands and died 
witout iſſue, the elder brother 
having iſſue born within the 
realm; who is his heir. 224 
ConſtruQions made favourably for 
him, Frage 375 5 


* 
Feoſayle. 


N immaterial iſſue aided after 
verdiQ, if it be good in form. 


25 4 
Vide 68, 69. WY 
_ - drjundlion. 
a 

A. is - at the ſuit of B. and 
lands in his poſſeſſion extended, 
C. claiming a title to the lands, 
brings an ejectment and pleads t0 
the inquiſition. An injunction 
was prayed for the x hors fo ſta 
. at e and deni 


5 226 


Information 


An Gin for importing 20 | 
pottacoes of tobacco of foreign 
growth, in a veſſel not belonging 
to any of the people of this nati- 
on; but it js not ſaid that the 
goods belonged to them, as the 
act runs, but concluded general- 
ly contr' formam flatuti. 20, 21 
Information upon the Stat. of 38 
H. 8. c. 17. for grubbing up 
wood in Buckinghamſhire ; it 


R N . 2 , , £ 7 TI 
* * e n 9 44 + . an 2 
4 1 F | R N r N % 
1 > N : £ 
* B's „N. 3 * 2 » Y 2% * N * 1 
* „ 
N g » 7 


e 
* \ 
. : 

A 


” 


* : * GS 
Ls. E TABLE: 
0 1 + 35 SS : * 
* 


muſt be mentioned, that the wood 
was growing at the time when the 
ad mas made. Page 105 
Inſormation upon the Stat. of 35 
H.. c. 17. after judgment againſt 


the defendant, the plaintiff died; | 
and his adminiſtrator ſurmiſed 
ed his]. 


It upon the 10 | 
L, 161 
Information tam quam for importing 

foreign woollen, contr' form ſtat. 
and iſſue thereupon ; what is pro- 
perly matter of fact, and what 


ll, and pray 


matter of law upon the trial. 183 


Information upon the act of navi- 
ation, 217 


Intruſion. 


. Whether a judgment in an informa- 


tion of intruſion pro rege, bind a 
ſtranger, ſo that he cannot enter. 
460, 461 

1 


* 


A, 


Juoinder in Action. 


Whether a man and his wife can 
join in an action, for beating the 


huuſband and w 


viſe. 


| 166 
id 219, © os | 
In an action upon the caſe, upon a 
_ promiſe, two men cannot join 
where the conſideration is not 
— 321 


p Joint Accountants, &. 


In what caſes each ſhall be liable for 
the whole. 314 
A knotty caſe about joint account - 

ants and executors. ibid. 


Hue taken upon a disjunctive. 1 Ts 


T1 


„ 
If the plaintiff will not enter up 
his judgment, the court will give 
the defendant leave to do it. 219, 
ee 240 
7 Jury. ; 
A jury fined for not finding perſons 
| Guilty of keeping a conventicle. 

Leakage, 
TIGHT and fifty tons of Canary 
wines were laden on board at 
' the Canaries, and there was ſa 
great a leakage in the voyage, 
that when they arrived here, 
there was but 52 ton: Whether 


12 l. per cent. which the act al- 
lows for leakage, ſhall be allow- 


direQing 12 l. per cent.to be allow- 
ed for due entry? 3 58, 359. &c. 


: 0 Los 


| Tenant in tail makes a leaſe by deed 

for 21 years, rendering rent tothe 
| leffor, his heirs and aſſigns, and 
| dies; and after his death the 
eſtate tail deſcended upon one, 
who was not heir at law to the 
leſſor. Whether this be « good 
leafe within the ſtatute of 32 H. 
8. to bind the iſſue in tail? 89, 
; 90, &c. 


Whether a concurrent teaſe made 


by a biſhop, without confirmati- 
tion, be void, or only voidable; 
| and conſequently, whether it be 


| made 


| 


ed for theſe 52 ton? The ac 


3 


made good by acceptarice, or not? 
.. 49. 
Wbat ſhall be ſaid to be the accuſ- 
tomed rent, within the ſtatute of 
32 H. 8. cap. 28. 
A prior and coyenant in primo H. 8. 
made a leaſe for 3 lives to A, and 
afterwards made a leaſe of the 
ſame lands to B. for 50 years; 
and then another concurrent leaſe |. 


T beſe lands coming to the king 
by the diſſolution, Queen Elixz.. 
| y Regn. Septimo, reciting the | - 


If a Letter of Attorney be made to 


and make livery ſeverally, 314 


An aQion upon the caſe, ſor print - 


come by any means into the 


Was, 
commence? 


in his name and credit, and pro- 


ſeſſion of a barriſter at law, 470; 
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for 60 years, to a third perſon. 


leaſe for 3 lives, and that 2 were 
expired, granted the lands to F.. 
for 61 years, after the expiration 
of the ſaid leaſe for 3 lives, or 
whenſoever the ſaid lands fhould 


king's hands. And the queſtion; 
when this leaſe was to 
| 498, 499, &c. 


1 
{ 


Taru ae, 


enter into all or any part of lands 
in the name of the whole, and 
to make livery 5 the Attorney 
may enter into any part, tho? in 
the poſſeſſion of ſeveral tenants, 


Lu. 


ing and publiſhing a falſe and 
malicious libel againſt the plain- 
tiff, whereby he was damnified 


\ 


| 
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Trover and converſion for mon 


in the county of Eſſex : After not 
guilty pleaded; and a trial at- bar 
appointed, the Recorder of Loa - 
don moved, that the cauſe might 


be tried in London, becauſe it 
concerned the office of a judge's 
| Place in the ſheriffs court there. 


Fate 327, 38 i 


* 
Mayhem, 


TFE court may increafe da- | | 
mages where the word Mate 


femavit is in the declaration, the?” 
it be not expreſſed in what part 


of the body the Mayhem was. 404 4 | 


Mill. . 


An abbot has a Mill within the 
King's manor, which comes to 


the crown by the diſſolution of 


. monaſteries ; and the inhabitants. 


had been bound by cuſtom to 
grind their corn there, &c. 21 


A manor was held of the king in 


vi 


fee-farm, in which there was a _ 


cuſtom, that the tenants, &c. 


ſhould grind their corn, &c. at 
the lord's Mill. 


have this Mill out of the manor 
demoliſhed, was the drift of the 
bill; but it was diſmiſſed, 174, 


b 175 
Vide 184, 185. ; 
Vide ſeveral reſolutions concerning 

the King's Mills, 177 

Ea: Menopuly. 


The deſebdenm 
erected a Mill out of the manor, 
near to the ſaid Mill: And to 


> . 


Alb. . 6 


1673, ordained, there ſhould be 
in England and Wales one ſoci- 
ety or body corporate of ſoap- 
makers, &c. and that none, not 


free of that ſociety, ſhould uſe] 


that trade, on pain to forfeit all | 
the ſoap they ſhould make, Whe- 


ther this were a good charter, | 


or a monopoly, withinithe ſtatute 
of 21 Jac. cap. 3. Page 53, 54, 


ius 395, &c. 


— 


Nu in commodities in Eng- 
glih built ſhips. 487 


Non Obſtante. 


The Lord Brudnel was a recuſant- 
convict. The Earl of Weftmor-| _ 
and took a leaſe of the king, of 
2 parts of his eſtate in truſt for 
the recuſant, with a Non-ob/tante| 
of the Stat. of Jac. Whether 
or no the King could diſpenſe! 
with that law ? FOTO! 
King Hen. 8. granted a manor, | 
with the. appurtenances; gue 


omnia are of ſuch a yearly value 


as is expreſſed in ſuch a particu- 


lar, with a Non obſtante of any | 
miſrecital of the true value; and 


indeed the value was not truly | 
expreſſed in the particular: The 
grant is good. 231 


Letters patents granted | by Queen] 
Elizabeth, to the citizens of Lon- 


THE: TABLE 


King Charles the firſt by 1 pa- | 
- tents bearing date the 22 of May | 


Co 


Avigation, the act for carry- Þ 


gon, 'that free-men and free- | 


—— 8 5 a 7 


mens widows: and their huſbands, : 
may ſell wine in their houſes, 
notwithſtanding the Statute of 
Eqdw. 6. Whether this diſpenſa- 
tion be good or not? and whe- 
ther not taken away by 12 Car. 


. Fage * 
The force of Non-obflante. mY | 
- Nolle Proſequi. 


The Statute of 4 H. 4. cap, 23. 
does not extend to the caſe of a 
Noelle projequi. ONE 126 


Notice. 


| Where neceſſary to be given, 2 7 


375 35, c. 
Nuiſance. : 


162, 163 


not. 


ro a Ferry. 
206 


Obligation. 

A Serjeant at Arms, 15 virtue 
of an order of the Houſe of 
Commons, takes a perſon into 
cuſtody, whom they had voted 
guilty of high treaſon , and lets 
him go again upon another per- 
ſon's entering into bond for his 
appearance. Whether ſuch bond 
be Eons or wal in law? 464, 


465 


Office. 


"50 writ directed to the Eſcheator of 
Surry, C. V. is found to be the 
Queen's Ward, by reaſon of a 

" houſe deſcended to him in South- 
werk, bin was held in capite, 

whereas 
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+ whereas the Mayor of London 
in Southwark, by patent. Whe- 


the office of garbler to Hatton for 
31 years, rendering 3000 J. per 
annum, the leaſe to be void for 
non payment, and to be execut- 
ed by him, his deputies or aſ- 
ſigns. The rent -not.being paid, 
the city makes a grant of the 
| ſame office to another for 3 
years. The queſtion is, whe-, 

ther of theſe two have the better 


able for years? and if not, whe- 
ther the leaſe for 3 years be not a 
good appointment within the ſta- 


tute of a1 Fac. tho' it may be 
5 void, as a grant? 46, 47, & c. 5 
The grant of an office to an un-] 


Ckful perſon is void. 130. 
Whether the offie of the regiſter 
ſhip of policies of aſſurance, be 
an office grantable for years, or 
8 
Whether the office of one of the 
Tellers in the Exchequer, can 
be aſſigned? whether an aſſign- 
ment made by one who is not ad- 
mitted, be good ? the office being 
= granted for life, with a proviſo, 


that the grantee ſhall not inter-“ 


meddle therein, before he has 
-given ſecurity with ſureties be- 


fore the lord treaſurer; the 


Xue TABS: 


for the time being, is Eſcheator| | 

| | feiture af the office, within the 

ther this be a good office to en- | 
title the king? P. 10, 11, 12, &c.| 


Offices and Officers. Wa 


351, 352, &c. 


ſeecurity given, aſſigns it over; 
whether this aſſignment be a for- 


proviſo? if it be, whether a ſcire 
facias, or finding an office be re- 
quiſite, to enable the king to 


ſupply the want of an office. 


The office of ee 
pipe ſurrendered in court and 
another admitted, without writ- 
ing, only an entry made of it in 

. © 


N Outlawry. | 


lawry. 1. Becauſe the outlawry 
feaſt of the converſion of S. Paul, 
in 1653, without ſaying in what 
year of our Lord Chriſt. 2. Be- 


lay, is not found to be in any 
county. 3. Becauſe the value of 


e 6, 7. 
Exceptions to an inquiſition 

an outlawry. 1. Becauſe the 
writ, upon which the inquiſition 


to have been 18. Car. and does 
not ſay of the reign of the king. 
2. A leaſe is found at the time of 
the outlawry, but not at the 
nme of the inquiſition, 3. The 
beginning and end of the term 
are not found. 4. The leaſe 
was for 60 years, if ſuch a one 
ſo long live; and the life of the 


_ grantee, before admittance or 


_Ceftuy que vie is averred ; but no 


* 


cauſe the vill in which the land 


take advantage of the forfeiture? 8 
3 5 \..| whether a ſpecial verdi&t do not 

Thecity of London made a leaſe of N 

24, 425, 426, &. 

of the 


Exceptions to the return of an out- 
title to the office, and execution] ; 

thereof, upon theſe two grants; 
and whether this office be grant-| 


is recited, to have iſſued at the 


upon 


* 


Ll 


place | 
1 
I 


every particular parcel of land is 
not found; but by the lump. 


was taken, recites the outlawry : 


\ 


us 
$0 


hs "He BE, 59 
In an — upon an'outlawry, 


meſſuage, and of ſeveral pieces 


and parcels of land in T. in the 
occupation of ſuch and ſuch, and 


found the value: they find like- 


; wiſe a ſeiſin in fee of 2 marſhes 


in T. by particular names, and 
their values and in whoſe occupa- 
tion. Cory and others appeared, 
ms ferre-tenants and demurred. 
The inquiſition held to be certain 
- enough as to the marſhes, and 
that an inquiſition may be good 
in part, and void for the remnant, 


as where ſeveral values are found, | 


and that here was a good terre- 
tenant, tho' the land was only 


found to be in his occupation, 


and that they might join in de- 
murrer, tho? their occupations 
where ſeveral. | 
A plea to an inquiſition taken upon 
an outlawry ; to which the At- 
torney General demurred, divers 
exceptions debated. 75, 76, 77 
A leaſe or other eſtate made 
perſon outlawed, after outlawry 
and before inquiſition taken, will 
Xa rags the king's title, if it be 
made bone fide and upon good 
conſideration, 101 
A leſſee of an eſtate upon an out- 
lawry ſhall be compelled to ac- 


count for the profits, which he 


might have received, with a cre- 
ditor of the perſon outlawed, 
who has an intereſt in the ſame 
lands by extent, 106 
Sych a leſſee can levy no more than 
the extended value. ibid. 
It was found by inquiſition upon an 


outlawry, that the party outlaw- 


ed was ſeized in fee de ſex clauſis 
Prati & 12 955 1891 


- 


the jury find a ſeiſin in fee of a 


nm n „ 
? 


: 


E 


: 
by a| 


u Mön are ſeized into the king's 
hands upon an outlawry, the per- 
fon outlawed cannot by any act 
of his defeat the king's intereſt, 
but a. ſtranger that hath. right 
may ʒ where the ſtranger's title 
is lende to the outlawry. 

| Page. 422 


„G Pleaded, 
Outlawry in-the huſband cannot 
be pleaded, where he and his 
wife ſue as adminiſtrators. 60 
Shall not Te the poſſeſfion of 
the diſſeiſor, tho? the king has 
18 lands Sends. 


Pardon. 


IN 


176 


OR caſes ariſing upon the 
act of general pardon made 
12 Car. 2. and what things are 
pardoned thereby, and what not, 
V. 185, 186, &c. 189, 191, 
192, 204, 217, 219, 229, 324, 
335» 366, 367, Kc. 371, 372, 
& c. 4. 378, 42¹, 424, 440, 
441, &. | 


| Hufen. 


A vicar may be liable to a FEI 
though he have only ca ual pro- 
fits. 9 9 0 

A penſion by preſcription may be 
recovered at law, or in the _- 
ritual court. | 00 

All penſions reſerved to the — 5 
or granted to him out of lands, 
are in the nature of rents, and 
triable here, and liable to be ex- 
tinguiſhed by unity of poſſeſſion ; 
but ſuch as are reſerved to the 

king, 


4 


THE TABLE. 
| : king, oe mites in him by the aQ\ 


of 26 H. 8. cap. 3. are collateral 
te. the land, and not loft by! 
| unity. Page 368 
| NB lea. _ 
De injuria ſua propr Wien | 
Fipe vide Summons of the Pipe 
| Pleading | ) 
Vide 9, 10. R 


A cootradition to the Jedlaretion 
in a part not material, does not 


vitiate a e or verdict. 
442, 43+ 


A breach of covenant is aſſigned in 
this; viz. that the peine could 
not take poſſeſſion of the premiſ- 
ſes, by reaſon of the lett, bin- 
derance, trouble, diſturbance and 


demand of &c. and it is not 


ſhewn how this lett, hinderance, 
trouble an diſturbance was. 
132. 
An annuity it deviſed by will to a 
Jeme covert for life; who dies: 
the huſband brings an adion of 
debt upon the Stat. of 32 H. 8. 


for the. arrearages againſt the ad-| 


miniſtrator of the terre-tenant. 


To which the defendant pleaded | 
Whether that be a | 


nil detinet. 


good plea or not. 332, 333 
A declaration was of ere tnel- 


ſuages, 'in the ſeveral pariſhes of| 


8. Mich, S. James S. Peter and 8. 
Paul, part ot the pre miſſes lay in 
the pariſh of S. Peter and S. Paul; 
but there is no pariſh called the 
_ Pariſh of S. Peter, nor called the 
pariſh of S. Paul. Yet per Cur 
the copulative (et) ſhall be refer- 
red to that which is real: Ut res 


6 
|, aRof 13 Car. a. c. 13. and aſ- 
ſigned a. breach; but per Cur”. 


| 


caſe. 
magis valeat; not to make S. Pe. | W 


2 . 5 of N * 8 
6 5 By 8 ibn de n 9 n 5 beg ban Like, « 
b Wenn R * 1 * 1 
* 4 3 1 % * * 


n * 


ters one pariſh, ok 8. Babe 


another; but to make them botb 5 
Page 33 


one parith. 1 
To a Scire Facias, the defendant 
| pleads the act of oblivion; the 


Attorney General replied to make _ 


them liable by virtue of the new 


a needs not, becauld a breach 


is admitted by pleading the par- 
cou, * 
In Tran. quere clauſum fregit, the 


defendant juſtified, becauſe he 


ſaid he had a right of fiſhing + 
there by preſcription, but does 
not ſay what kind of fiſhery he 


claimed; and for that cauſe the. | 


' plea was "held naught. 


Pleads, that there-was a corrupt 
agreement, &c, and avers, that 
the bond was entered into by 
covin, to evade the ſtatute of 
uſury ; and per Cur? the Germs 
is traverſable, | 418 


Pleading i in Equit 7. 


A highs may be pleaded, tho the 


bill ſeeks relief againſt it, if there 


be no fraud i in obtaining it. N 


£ | Prerogative. 
Sr. 
ments in debt to one Andr. upon 
Fielder in a bond bearing date 


before the judgments. Fielder 
aſſigns his debt to the king. An- 


drew takes out execution upon 


his judgments. Whether or no, 
ſhall the king be preferred in this 
23, 24, 25» & c. 

A ma man 


K. aeknowldged 2judgs 


bond, and was bound to one 


407 „„ 
In debt upon a bond the deſendant 


- 


- 


* *. 
8 * 2 
* , * 
FE. ³˙ꝛÜ eũdäüàVf ẽëͤné R e PII ee A. 
— * — oe 3 = 


2 _ 1 " * 
r ̃ ae 


8 2 wy - 
— — . CCC —— — — — — 


on — — 


* 
13 


Aman fs diſabled t of 
tie houſe of peers, upon an im- 
Hold any : ſpiritual - promotion; 
whether can the king purge this 
-  diſabilty. Page 154, 155. &c: 
A obtains, a privy ſeal, whereby 
of certain recognizances, for ap- 
pesting at the ſeſſions ; whether 

- -forfeitures by virtue of their privy 


granted to 4. 334 


of all fines, Amercements and 
 Joms, for not having the bodies 
of A. B. and C. upon ſeveral Ha. 
n 376, 377 
Hide etiam. 395 | | 


Privilege of Courtre. © 


If two join in action where one is 
_ privileged, it is irregular. 177 
Where both parties are. privileged, 

his that is firſt attached ſhall be 


* 


allowed. 


* 


upon his account prefers a bill to 


bag, by reaſon of his privilege in 
Chancery. i 
/ Privilege of the Exchequer pleaded 
that omnes, Ec. omitting & quili- 


. where. 164 
The general privilege of the Uni 
verſity holds not againſt the ſpeci- 
al privilege of accountant in the 


e p 
* 0 o TY £5 9 9 10 1 


DHA 
by a judgment of | . 


peachment of the commons, to 


7 
5 was granted to him the forfeiture | 


may the court compound theſe | 
ſeal, which was prior to that 


 Fide another caſe upon a privy ſeal, | 


beas Gor pus's ſued to bring them | 


An accountant in the Exchequer , 


be relieved againſt a bond, put in 
ſuit by the defendant in the petty- | 


Bet, ought not to be ſaid elſe- | 


4 4 ht SN Ee «dt Bb. . * 


8 


by ſtatute, as alſo a privilege as 
clerk or regiſter in Chancery, 
holds not againſt the ſpecial pri- 
vilege of accountant. Fage 164, 
as „ 189 

So accountant will hold againſt any 
ſpecial privilege of anothet court, 
and debtor, againſt common pri- 

vilege, but not againſt ſpecial in 
other courts.” Alſo the privilege 
of accountant is ſtronger than 
that of debtor, tho' the debt be 
extended in the king's hands. 18, 


not hold againſt a ſpecial privi- 
liege in another court; but a ſpe- 
cial privilege as accountant; will, 
Whether privilege of a court be al. 

| lowable after a fpecial impar- 
lance ? 365, 356, &c, 
Waiver of a privilege ſhall not turn 
to a man's prejudice, whenever he 
has a mind to claim it. 308 
The ſeveral privileges and their 
[Jones e 

A man in cuſtodis Mareſchalli ſhall 


A general privilege, as debt or, l 


— 


not have the privilege of the 
K 07 
Privilege of debtor, only intitles to 


fue in the Exchequer, and fhall 


not hold againſt any ſpecial privi- 
| lege. e ; 309. 
5 1h  Preſeription. 11 


; | 4 
Whether a preſcription for. com- 

mon of paſture, tor all cattle and 
| ' ſwine in a foreſt at all times of 
the year, be a good e 7. 
A bare preſcription for a fiſhery co 
mon, &c. will not do without al- 


Exchequer, which is warranted 


* 


ledging 


12 88 


M= F 


3 
22 


bid THE "TABLE. 


jedging them to be appurtenant, 


&c. * of an r * 497] 


} 


Es be- > 


Nine 1 tons of wing and an half, 41 


imported: Whether priſage be 


due, as if there had been ten tons. 
6, 57 
A 8 in ſevetal veſſels 1 


at the ſame time at Amſterdam, 


im ported into the ſame port here 


10 tons and more of ſack and 


Rheniſh wines: Whether pri- 
|. fage be due or not, as for wines 
imported in parcels, to defraud 
the king of his duty? 218 
Whether prizage be due for citi- 
Zens wines ont of the city. 301, 
302, &c. 

It i is the uſual cuſtom of the court 
in equity, to cauſe ſingle priſage 
to be paid for nine ton and an 
half, and double priſage for 19 


Fan, 


Prohibition to the admiralty denied; 
becauſe the original cauſe aroſe 
upon the ſea, 183 

A prohibition moved for to the 4 


egates upon a ſuppoſition, that 


the will in queſtion concerned 
lands. „ 
A prohibition upon an excommuni- 
cation, for not anſwering upon 


oath to articles exhibited againſt 


him, and for not taking the oath 
" a churcwaroey, & c. 364. 


| was of London dioceſs, and not 


8 5 es, Which are exempt, & c. the 


1 


KR, 


Prohibition to the . upon a 
| bel for defamatory words, exhi- | 
bited againſt» the plaintiff who 


within any of the thirteen pariſh». 


prohibition being grounded w_ ; 
the ſtatute of 23 H. 8. c. 9. 
_ againſt. ſuing men out of their 
dioceſs. Fage 379 
In a prohibition to the ſpiritual 
court, upon an excommunica tion 
for not receiving the ſacrament 
in his own pariſn church; the 
plaintiff ſuggeſted, that he had | 
alledged in the ſpiritual court, 


that he took the ſacrament elſe- PI 


where; and that the court had 


refuſed to admit the allegation 84 5 
406, 407 


Prohibition for citing a man out of 


his dioceſs. 421 
Prohibition to the court of admiral- 
t. 5 473, 502 


Prohibition to the cinque-ports. 
4 
Prohibition to a county palatine. 


Prohibition to the eccleſialiical 
court of Lincoln, ibid. 
Prohibition to the Spiritual Court, 
to ſtay proceedings upon a libel, 
grounded upon a cuſtom, that 
the conſtable of the town ſhould 
collect the rates aſſeſſed for the 


repairs of the church, which he 


retuſed to do. The Prohibition 


denied, 510 
Prries a 
: nw Wor 181,& 388. f 
ral. 
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Sͤtrving of Proceſs; 
Proceſs of ſubpœna feryed upon the 


Lord Mayor of London, when in 
the execution of | his office. 


| 
1 Proceſs of the Exchequer, | 


If a ſuper be ſet upon one of the 
king's collectors; yet proceſs of 


the pipe ſhall not iſſue againſt} 


him, but only proceſs ad computan- 


\ 
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TOR, 
Que Eſlate. 
J. a plea to an inquiſition upon 
1 an extent for a debt aſſigned by 
Sir Geo. D. the defendant did not 
plead as terre-tenant; but plead- 
ed, that long before, & c. a ſtran- 
ger was ſeized in ſee of the lands 
ſeized, and by leaſe and releaſe 
conveyed to another in fee, que 
eſtate the defendant had, and tra- 
verſed the king's title: To which 
the Attorney General demurred. 
Page 451, 552, &c. 


"4 
B50 of Rates, 


_ - 5%4|xxTHETHER calf-ſkins, which 
| 1-Y weigh more than 4 |. may 
1 Powers. be tranſported, paying cuſtom 


A power reſerved to change lands 
with two thouſand pounds by any 

_ writing: Whether it be well exe- 
cuted by making a mortgage in 
fee, by leaſe and releaſe ? 395, 
A power reſerved upon a ſeitlement, 
to make a ſeaſe for 3t years, to 
commence after the death cf the 


deſtroyed by his making a bargain 
and ſale in fee-ſimple in truſt to 
. perſons, who after conveyed to 
him by feoffment? 


* 


412, &c. 


party: Whether this power be| 


410, 411, 


according to the book of rates? 
„ 220 
By the books of rates, 5 l. er cent. 
are allowed to the merchants out 
of the ſubſidy of peundage, and 
101. more for ready money: And 
whereas 12 d. in the pound is 
payable to the king for poundage, 
6d. in the pound more 1s given by 
another act, and called the addi- 
tional duty: Whether or no five 
pounds per cent. ſhall be allowed 
out of this additional duty ? 349 


4 . F 2, 4 
' Record. © 
; 0 0 , 
1 oF) 12 . 
„ 0 , 


Record proved in evidence. 323 
Common 
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)) om OOO 
1 Cuonmmun Recovery, Goods are ſeized, that were 1 — | 
| 5 Tens ported contrary to the act of na- 
thereunto belonging, called Fines] Whether the -.court ought o 
and Luſber”s farm, ſituate in F]. grant a writ of reſtitution to the 
and E. H. ſuffers a recovery of | claimant upon giving ſecurity, 
the whole, and declares the uſes e debito Juflitie, or not? 
of all that farm, and the lands N | Page 9 98, &c. 
1 thereunto belonging, called vines | e 


and Luſber*s farm, lying in F. to 
the uſe of, &c. whereas part of 
the farm lay in E. H. Whether 
that part ſhall paſs, or not? 225 


In what caſes a reverſion in the crown] 


may be barred by a common re- 


Return of writs may. be claimed by 


preſcription, as appertaining to a s 
wo 423 


manor. 


— 


every; and in what not Hage 409 


Recuſant. 


Whether conformity by a recufant 
convi& were a difcharge, when 

_ biſhops were taken away, in re- 
gard the ſtatute of 1 Jac. cap. 4. 
direAs, that ſuch conformity be 
regiſtered and certified to the bi- 
„ 62, 63 


Rent. 


A reſervation of rent upon 2 wine 
licence leaſe, is but a perſona] 
contract. 1 


© Repleader.” „ 


| Review. 


U pon a bill of review, no matter of 


fact in the cauſe. cam come in 
queſtion. + 


” 
. 
- evocation. 
N 1 7 8 . : I | 5 4 


A. makes a will of lands; and aſter- 
wards made a latter will: But the 


jury in a ſpecial verdiQ ſay, That 


they do not find that any lands 


were deviſed thereby. Whether 
this latter will thus found, be a 


ö . « 3 by kr 375. 
What is required to a good revoca- 


A covenant to ſtand ſeized does not 
deſtroy a power of revocation, 
> B I 


Vide 33. 
| Requeſt. 


Wo \ 


Where a ſpecial requeſt mult be 
laid; and where a Jicet ſæpius 


requiftus is ſufficient. 36, 37, &c. | 


H h 


 - 


A. levy's a fine to the ofe of him- 
| elf for life with power of revok- 
ing, and bargains and ſells and 


takes back, guære whether he can 


revoke. 430 
Releaſe, | 
2 ö 


- Return of Writs,  - ._ © 


174 


tion. | 376 


revocation, or not, of the former? = 


* flag, | 

4.1 is hed 2 defendant in A bil in 
© equity, but not ſerved; and is af- 
terward mentioned i in the decre- 


| 


* . akerwards for coſts : And coſts be- 


releaſed to the plaintiff P. 18 3 
A mortgagor articles with a ſtran- 
ger for the ſeal of the lands mort- 
gaged ; and receives 50 l. of the 
money: Then pending a bill 
_ againſt himſelf: and the mortga- 
gee for a diſcovery and perform- 
ance, &c. releaſes to the mort- 
gagee all his right and equity of 


to the  porchaſer., 320 


> 


Revi ver. 


viver. | 


| Ruſſia n 


Upon the letters patents of x & 2 
Ph. & Mar. and the ſtatute of 8 
© Eliz. A queſtion aroſe in an for. 
mation, Whether or no one that 
was free of the company, might 
trade thither without leave of the 
company. 108, og 


201 | 


| g 8. AP 
| | Seile, ; 
| repagmant to what goes 

M26 void, | 


2 


Scire Facias. 


In a writ of error to reverſe, after 


ing taxed him as a defendant, he| 


reqdemption; the releaſe. void, as 


be fore, | 


1 


tal order, and in another ordet| 


A bin of reviver, "upon a bill of re- Exh 


— Ba. ACE. 2c — _— i. 


WY 


Civers certioraries awarded upon | 


THE TABLE 


© diminution alleged, nd two years 
expired, a ſcire facias was mov- 
ed for againſt the ferre tenant. 163 2 
Scire facias grounded upon an in- 
quiſition, whereby the defendants 
were found indebted to the king, 
in the ſum of 10,0001, all money 
for prize ng, whether it lies 
or no. | | 227 


. nons cn 3 


Trover and converſion by executors, 
and declares of a trover in the teſ- 

' tator's time, but of a converſion 
in their own ; whether ſummons 

andi ſeverance lies. 317 


Summons of the Pipe. 


| Summons of the pipe ought not to 


iſſue, but for a debt upon eats 
Or a debt ſtated and derermine 


322, 4 
Sugzeſtion. 


Cannot be made after a continuance 
day where there is a fpecial 
verdiò. 25 on a mom verdict. 


194 
84 ay, 


Whether the additional ſubſidy of 
ſix pence in the pound, ſhall. be 
accounted part of the other ſub- 


* ſidy ſo as a deduttion muſt be 


made out of bath and not out of 
the firſt only. 349, 350 


8 8 


. By oy Charta, . are not 


liable, where the principal is re- 
ſponſible: How that 1s to be un- 
der ſtood. | 378 

Taverns. 


e THE TABLE 


e . 
THER a 2 man Ui has a 


beg to keep a' tavern in 


York, according to the Stat. of i 
Ed. 6. cap. 5. may by virtue of 


ſuch licence ſell wines by retail, 


to be ſpent in his own houſe. 
Fuge Sh 339 
Pide Etiam 464. 
Wy ravers. | 


4 part of what "ht kw] 
makes his title is traverſable. 316, 


E 


| T1 ruf and Truſtees, : 


e have a decree, 3 | 


the truſt is transferred by ordi- | 


mance of parliament, &c. in a 


bill to review his decree the new 


_ 1rvſtees were made parties. 104 
A uoſt will ſurvive in equity, 204 
A truſt where forfeitable. 405 


Trover and Conver fro: on. 


For letters patents, the date not ſpe. 


ons ut de bonis froprus, {1 11 


7 0 
An 2 ion of treſpaſs v & armis, 


for laying horſe-dung, dirt and 


other filth ſo near the walls of 
the plaintiff's dwelling- houſe, 
khat they became rotten and fell; 


and for making filth and linking | 


— 


; 


; 


water to run in the pA | 


« 


K 


cified, nor does the plaintiff al- 
| ledge that he was poſſeſſed of | P 


| "yard, which pierced Fs th of 
the plaintiff 's dwelling-houſe, and 

ſunk into the cellar and houſe of 
office. * 60, 61 


Titze. 


110 an Ine in the Excliequer 
for tithes, the value of the tithes_ 

. muſt be ſet forth. W 
Tithes payable ſor herbage eaten 
by the mouths of travellers horſes. 
The council of Lateran, Aa 3 
law received in England; and 
lands diſcharged of tithes by that 
council, are diſcharged by law, 
as all "hands belonging to the 
Ciſtertian order were. 101 
An Engliſh bill in the Exchequer 
for non-payment of tithes in Lon- 
don, according to the decree in 
37 H. 8. whertive it lies or no. 
WS : 
In an Engliſh bill for vicarage 
tithes, the plaintiff did not ſet 
forth how they became due to 
bim, whether by ene or 
endowment. 130 
If a modus decimandi be alledged no 
otherwiſe than by way of anſwer 
to an Engliſh bill for tithes, - the 
defendant muſt anſwer to all other 


it he needs not anſwer to any 
other matter. 130, 130 
fo debt upon the Stat. of 2 Ed. 6. 
for tithes out. of the plaintiff's 
ariſh, a general allegation with- 
out ſhewing a title is ſufficient. 
The defendant was not alledged 
to be ſubditus domini regis ; yet 
good, becauſe he was called occue 


Fator terre, 173 
In 


arts of the bill; but if he pleads * If 


THE TABLE. 


In whoſe TIE pda ſhall be diſ- 
Charged of tithes, as having been 
part of the poſſeſſions, of any 


_ abby of the Cilterian order. 
Page 174 
Tithes of cattle. 184 


Tithes for agiſtment of cattle in 
paſture ground, parcel of the 
poſſeſſions of an , abby of the 

Cifterian order. | id. 


Fa Tithes for barren att are de com- 


muni jure, according to the va. 
lue of the land. ibid, 
By cuſtom or preſcription tithes 
may be paid in other manner, and 
if ſoz though the land lies freſh, 


tde tithes ſhall be paid. ibid. 
Where tithes for plow cattle. ibid. 
Tithes of conies. 188 


5 mene of tithes by virtue of the 


Stat. of unn, of monaſteries. 
190 

Tithes ſuable in the Exchequer 
before the ſtatute, and where a 
man ſhall be obliged; to diſcover 
them, though the party require 


not the preciſe ſingle value only. 
| ibid. 


| 4 bill i in equity for tithes of corn 
and grain, and the ſingle, value. 
net barely demanded. 
A parol agreement, to accept of a 
modlut in lieu of tithes, how far 
available to the pariſhioners, and 
how far binding to them. 203, 

© 404 

The king, is not by virtue of his 
prerogative diſcharged of tithes, 
for the ancient demeſnes of the 
crown, though he be capable of a 
diſcharge de non dicemando by pre- 
ſcription. 315 
But his patentees ſhall pay tithes, 


and ſo he ſhall if they come back 


ibid. 


— 


by eſcheat. 


ibid, : 


In a bill for Seki the complainant 


did not ſhew how he was entitul- 2. 
ed to them, ya good. Page 321, 


22 

In a ſuit 5 e the * ſet 
forth in his anſwer, that the lands 
were .parcel of ſuch a priory, 


and that the lands belonging to 


that priory were diſcharged by 
| en, ien more; Jet good. 
22 
w here a vicar bath uſed! time io of 
mind, or a long time, to take 
tithes. or other - profits, he ſhall 
not be concluded by their not be- 
ing expreſſed in the endowment | 
of the vicarage. 328, 329 
Tithes of a nurſery. 380, 381 
Vide what trees, and 58 ſhall pay 
tithes, and whether vendor or 
vendee.. _ | ibid 
A great caſe upon a a compoſition for 
tithes made' between the year, 
1216 and 1261, &c. . 382 
If the right of tithes-comes in queſ- 
tion, the ſpiritual court has juriſ- 
dition. Secus of 2 diſcharge of 
tithes, = _= 


uv. 


Venire Faciat. 
N information ſets ſorth, tat 
at Graveſend in the county of 
| "Vow, upon ſuch a day, and in 
ſuch a veſſel then and there riding, 
ſuch a perſon ſeized. 2061. and 
4 5. in gold, from certain perſons 
unknown, then and there paſſing 
or upon their paſſage, in a certain 
ſhip from Ratcliff in the county 
of Middleſex, to parts beyond 


the ſeas. Upon fue r wes 
the 


; a "I 
5 A 25 
1 ” 7 . > 
. 
' . . 


* 5 3 25 * 
x Kg 5 


ed property, that no ſuch gold 
was found, a venire facias was 
awarded from Rateliff, and held 
to be miſawarded. P. 16, 17, 18 
In an aQion upon the caſe for diſ- 

turbing the plaintiff to take the 

fees, & c. of one of the judges 


places in the Sheriff 's Court in| 


Guild-hall, London, -the aQion 
being laid in London, a wenire 
facias was prayed to a foreign 
county. Et 311 


_ Univerſity. 


The privilege of the univerſity 
leaded to a bill in equity, pre- 
ferred by the plaintiff as debtor 
and accountant, &c. and diſal- 
lowed. : 188 


Uſury. 


Condition of a bond is to pay ſo 
much money, if ſucha ſhip ſhall 


e 
| the Protector and him that claim- | 


| 


| 


— — 


* 


return within 6 months, ſrom 


Oſtend in Flanders to London: 
No uſury. Page 418 
Page 420 
W. 
| Wales. 


lands in Brecknockſhire: Not- 


% 


Uſury, and all the ſtatutes about it. 


1 and ejedment of 


guilty being pleaded, a venire facias 


was awarded out of Monmouth=- . 


ſhire : Whether this be a miſ- 
trial ſince the Stat. of H. 8. 
which makes Monmouthſhire, as 
it is commonly called, an En- 


gliſh county. 66,67 
| 5 Witneſſes: 
Witneſſes de bene e:. 31 


Who may be witneſſes, and who 
not, „ 


331, 332 
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